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Gates  v.  Reynolds.  ris    i 

1.  DaXAOES  fob  FAI8B  REPEBSBNTATI0N8 :    BB80IBSI0K  OF  OORTRAOT.    The  L||        l| 

pnrdiAsor  of  real  estate  cannot,  in  an  action  agoinBi  the  vendor,  reoorer  ' 

as  damages,  for  ialse  and  flraudulent  representations  made  bj  such  vendor 
in  the  contract  of  sale,  the  amount  of  the  money  value  of  the  conside- 
ration received  by  such  vendor,  when  it  is  not  shown  that  the  plaintiff  has 
offered  to  rescind  the  contract  by  placing  the  parties  in  itatu  quo, 

2.  Sake.  In  an  action  for  fiilse  representations  in  the  sale  of  land,  if  the 
contract  has  not  been  rescinded,  or  the  plaintiff  has  not  oflfered  to  reeofaid, 
the  measure  of  damages  is  the  difference  between  the  aetnal  valne  of  the 
land  purchased  and  its  value  as  it  was  represented  by  the  vendor. 

Vol.  Xm.        1 


Digitized  by 


Google 


SUPREME  COURT  OP  IOWA, 


Gates  v.  Reynolds. 


3.  False  reprbsentations.  To  entitle  the  purchaser  of  real  estate  to  recover 
for  false  representations  made  by  the  vendor,  in  the  contract  of  sale,  it 
must  be  made  to  appear  that  they  were  made  with  a  knowledge  that  they 
were  false ;  following  Holmes  v.  Clarke^  10  Iowa,  433. 

4.  Attachment.  In  an  action  for  false  representations,  the  damages  being 
unliquidated,  an  attachment  should  not  be  issued  until  the  requirements 
of  §  1861  of  the  Code  of  1851,  have  been  complied  with. 

Appeal  from  AUamakee  District  Court, 
Monday,  April  16,  1861.* 
The  facta  are  stated  in  the  opinion  of  the  court. 

Crosby  and  Hatch  for  the  appellants. 

(Contracts  vitiated  by  fraud  are  voidable,  and  not  void. 
The  injured  party  may  annul  or  enforce  the  contract,  as  the 
peculiar  circumstances  of  the  case  may  require.  1  Smith's 
L.  C.  276.  An  election  to  rescind  or  affirm  must  be  made 
promptly  on  the  discovery  of  the  fraud.  Id.  276 ;  2  Pars. 
Cont.  278.  A  rescission  can  be  effected  only  by  placing  the 
parties  in  statu  quo  or  by  an  offer  to  do  so.  Maiteioan  Coin- 
party  v.  Bentley^  18  Barb.  641 ;  Wheaton  et  al,  v.  Baker^  14 
Id.  594 ;  Masson  v.  Bovet^  1  Denio,  69 ;  Baker  v.  Robins^ 
2  Id.  136;  1  Hill.  Vendors,  83.  The  purchaser  cannot 
recover  in  an  action  at  law  the  value  of  the  consideration 
which  he  has  parted  with,  unless  he  shows  the  fraud  and 
the  rescission  of  the  contract.  Likes  v.  Baer^  8  Iowa,  868 ; 
Whitney  v.  Allaire,  1  Hill,  484 ;  4  Denio,  554 ;  1  Com.  305. 

The  jury  should  have  been  instructed  that  the  represen- 
tations must  have  been  made  by  the  defendant  with  the 
knowledge  that  they  were  false,  to  entitle  plaintiff  to  recover. 
Holmes  v.  Clark,  10  Iowa,  428. 

The  attachment  should  have  been  quashed,  because  the 
petition  was  not  presented  to  any  court  or  judge  for  allow- 

>  The  report  of  this  case  his  been  delayed  hj  the  pendency  of  a  petitioQ 
for  a  rehearing,  which  was  considered  and  overruled  after  the  publication  of 
the  12th  Iowa  Reports. 
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ance  thereon  of  the  amount  in  value  of  the  property  to  be 
attached.  Code  of  1851,  §  1851. 

John  T,  Clark  and  Beuben  Nohle^  for  the  appellee. 

The  plaintiff  could  not  receive  the  Iowa  lands  after  a 
discovery  of  the  fraud,  and  then  bring  an  action  for  the 
difference  between  their  actual  vrflue  and  their  value  as 
they  were  represented  by  the  defendant.  He  would  be 
estopped  by  such  act  frpm  claiming  damages.  The  princi- 
ple of  the  rescission  of  contracts  has  no  application  to  this 
case  2  Pars.  Cont  277 ;  Martin  v.  Roberts,  5  Cush.  126 ; 
Pierce  V.  Wood,  8  Foster,  525;  15  Ohio,  200. 

Baldwin,  J.-^The  plaintiff  sold  to  defendant  a  farm  in 
the  state  of  Indiana,  at  the  rate  of  forty  dollars  per  acre, 
and,  in  consideration  thereof,  the  defendant  agreed  to  pay 
off  incumbrances  upon  the  land  by  him  purchased  to  the 
amount  of  $3,000,  and  for  the  balance  of  the  purchase 
money  agreed  to  convey  to  plaintiff  Iowa  lands,  at  the  rate 
often  dollars  per  acre.  ' 

The  plaintiff,  in  his  petition,  sets  out  a  copy  of  the  bond 
given  to  him  by  defendant,  which  sets  forth  the  contract 
as  above  stated,  and  claims  that  the  Iowa  lands  were  not 
what  the  defendant  represented  them  to  be,  and  that  by 
means  of  the  false  and  firaudulent  representations  made  by 
defendant  at  the  time  the  contract  was  made,  that  he  had 
been  damaged  to  the  amount  of  $10,000,  for  the  recovery 
of  which  this  suit  is  brought. 

The  defendant  denies  the  fraud,  and  alleges  that  he  has 
paid  off  the  incumbrances  to  the  amount  of  $3,000,  on  the 
land  purchased  of  plaintiff,  as  he  had  agreed  to,  and  is 
ready  to  perform  his  contract,  and  that  plaintiff  is  not  enti- 
tled to  recover. 

Upon  trial,  the  court,  after  having  fully  and  correctly 
directed  the  jury  as  to  what  constituted  fraud,  upon  the 
question  of  damages  charged  them  as  follows : 
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''If  the  plaintiff  is  entitled  to  recoyer,  he  is  entitled  to 
recover  the  money  value  of  the  consideration  received  by 
the  defendant,  and  the  money  value  of  the  consideration 
at  the  time  the  defendant  received  it,  and  interest  at  six 
per  cent  on  the  said  value  to  the  present  time." 

To  this  instruction  the  defendant  excepted,  and  the 
giving  thereof  is  the  fiftt  error  assigned. 

It  does  not  appear  that  plaintiff  had  offered  to  rescind 
the  contract  by  placing  the  defendant  in  the  same  position 
he  was  in  before  the  contract  was  made,  which  we  think 
he  would  have  to  do  before  he  "could  recover  the  money 
value  consideration  received  by  the  defendant"  The  de- 
fendant had  partially  performed  his  contract  by  paying 
off  incumbrances  to  the  amount  of  $3,000,  which  was  a 
debt  due  by  plaintiff,  and  was  ready  to  fulfill  his  contract 
by  executing  a  deed  for  the  Iowa  lands.  Under  this  in- 
struction the  jury  could  have  found  for  plaintiff  the  money 
value  of  thefitrm  purchased  by  defendant,  without  an  offer 
upon  the  part  of  plaintiff  to  rescind  or  to  pay  back  the 
money  advanced  for  him  by  defendant 

The  clmm  of  plaintiff  is  for  damages  sustained  by  reason 
of  the  £ilse  representations  of  defendant  as  to  the  quality 
of  the  Iowa  lands.  The  rule  of  damages,  as  given  by  the 
District  Court,  would  more  aptly  apply,  had  the  plaintiff 
placed  himself  in  a  position  to  rescind  the  whole  contract 
Having  fidled  to  do  this,  the  true  measure  of  damages, 
under  the  pleadings,  would  be  the  difference  between  liie 
land  purchased  by  plaintiff  at  the  date  of  the  contract,  and 
the  amount  the  land  would  have  been  worth  at  that  time, 
bad  it  been  such  as  it  was  represented  to  be  by  the  defend- 
ant Hahn  v.  OummingSy  3  Iowa,  683 ;  Likes  v.  Boer,  8  Id. 
869. 

The  court  also  refused  to  instruxJt  the  jury  that  the  de- 
fendant was  not  liable  unless  he  knew  the  representations 
he  made  were  Mse.    Under  the  rule  as  laid  down  by  this 
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court,  in  the  case  of  Holmes  v.  Clark^  10  Iowa,  433,  this 
instruction  should  have  been  given. 

The  court  also  erred  in  refusing  to  dissolve  the  attach- 
ment, upon  the  motion  of  defendant.  The  claim  of  plaintiff 
was  not  founded  upon  a  written  contract.  The  damages 
being  unliquidated,  an  attachment  should  not  have  been 
issued  until  the  requirements  of  section  1851  of  the  Code 
had  been  complied  with. 


Judgment  reversed. 


Eked  v.  Eeed. 

1  Receipt  by  bailee.  The  bailee  of  personal  propertj  is,  bj  his  receipt 
executed  to  the  bailor,  binding  himself  to  account  for  the  same  to  such 
bailor,  estopped  from  denying  the  right  of  the  bailor  to  the  possession. 

2.  Detekob  in  repleydt.  a  defendant  in  replevin  cannot  defeat  the  action 
of  the  plaintiff  by  showing  title  in  a  third  person  not  a  party  to  the  action. 
Wbioht,  J.,  dissenting, 

Appeal  from  Johnson  District  Court. 

Saturday,  December  21,  1861.* 
The  facts  are  fully  stated  in  the  opinion  of  the  court 
Clark  it  Bro.  for  the  appellant. 

I.  Testimony  of  a  cotemporaneous  parol  agreement  be- 
tween defendant  and  Joseph  Lambrite  was  inadmissible 
to  change  the  legal  character  of  the  instrument  made  by 
the  defendant  to  plaintiff.  Thjompson  v.  Ketchitm^  8  John. 
189 ;  Woodbridge  v.  Spooner,  8  Barn.  &  Aid.  238 ;  Sands 
V.  Wood,  1  Iowa,  268 ;  Rawson  v.  Walker  et  al,,  1  Stark, 
861 ;  Mosely  v,  Hanjbrd,  10  Barn.  &  Cress.  729 ;  Myers  v. 

*The  report  Of  this  case  did  not  appear  in  the  12th  volume  of  Iowa  Re- 
ports, for  the  reason  that  a  petition  for  rehearing,  filed  by  the  counsel  for 
(he  appellant,  was  pondmg  when  that  volume  was  published. 
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Sunderland,  4  G.  Greene,  569  ;  SmitJi  v.  Brown,  3  Hawks, 
580 ;  May  v.  Bahcock  et  al,  4  Ohio,  334;  1  Phil.  Ev.,  Cow., 
Hill  &  Edwards'  Notes,  476  ;  Walker  <t  Bros,  v.  Manning, 
Commissioner,  6  Iowa,  519. 

n.  The  defendant  could  not  deny  the  title  of  the  plain- 
tiff under  this  instrument,  executed  by  him  to  the  plaintiff; 
neither  could  he  show  title  in  a  third  person  to  defeat  the 
right  of  the  plaintiff  to  the  property.  Hawes  et  al.  v.  Watson 
et  al,  2  Barn.  &  Cress.  340,  (9  Eng.  Com.  170) ;  Heenan  v. 
Anderson,  2  Compt  243 ;  Stewart  v.  Duncan,  2  Camp.  344 
Oosling  v.  Birnie,  7  Bing.  339  (20  Eng.  Com.  L.  R.  153) 
Hall  V.  Oriffin  et  al,  10  Id.  246  (Eng.  Com.  L.  R.  118) 
Dunlap's  Paley's  Agency,  10,  note  K,  and  the  authorities 
there  cited ;  24  Wend.  169. 

Clarke  <t  Davis,  for  the  appellee,  in  the  discussion  of  the 
first  proposition  in  the  argument  for  the  appellant,  cited 
ChiL  Cont.  758 ;  Story  Cont.  1088 ;  Bowman  v.  Fox,  3 
Iowa,  571 ;  Ring  v.  Ashworth  et  al.  Id.  452  ;  Williams  v. 
Donaldson,  8  lb.  113  and  114:  in  the  discussion  of  the 
second  proposition,  Martin  v.  Bay,  1  Blackf  291 ;  Rogers  v. 
Arnold,  12  Wend.  30 ;  Harrison  v.  Mcintosh,  1  Johns.  380 ; 
Shuter  V.  Page,  11  Id.,  196 ;  Ingraham  v.  Mead,  1  Hill,  353 ; 
Chambers  v.  Hunt,  3  Harr.  339  ;  Anderson  v.  Talcott,  1  GUm. 
365 ;  Senioocke  v.  Frederick,  1  Smith,  64 ;  Scott  v.  Sdghes,  9 
B.  Mour.  104 ;  Moulton  v.  Bird,  31  Mo.  296 ;  Edwards  v. 
McGurdy,  13  Ills.  122 ;  Patteson  v.  Adams,  Hill  &  Denio, 
426. 

Baldwin,  C.  J. — The  plaintiff,  upon  the  trial,  to  sup- 
port his  right  to  the  possession  of  the  property  obtained  by 
the  writ  of  replevin  issued  in  this  cause,  introduced  in  evi- 
dence the  following  receipt,  which  the  defendant  admitted 
was  signed  by  him,  to  wit :  "  Eeceived,  Iowa  City,  October 
26th,  1858,  from  Julius  A.  Keed,  Treasurer  of  the  Iowa 
College,  the  following  described  notes  and  accounts  and 
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personal  property,  to  collect  or  sell  the  same,  as  may  best 
secure  the  payment  thereof,  or  otherwise  as  said  Julius  A. 
Eeed,  Treasurer,  may  from  time  to  time  direct,  and  account 
to  him,  the  said  Julius  A.  Eeed,  Treasurer,  when  called 
for."  A  list  of  notes  and  accounts  and  other  personal 
property  is  given  in  said  receipt,  and  signed  by  the  defend- 
ant 

The  plaintiff  after  the  introduction  of  this  receipt,  and 
evidence  proving  a  demand,  submitted  the  case  to  the  jury. 

The  defendant  was  then  introduced  as  a  witness,  and  tes- 
tified that  the  said  written  instrument  read  in  evidence,  was 
executed  by  defendant  at  the  urgent  request  of  one  Lam- 
brite,  a  member  of  the  firm  of  Burell,  Gillett  &  Co.  That 
the  plaintiff,  Julius  A.  Beed,  was  not  present  at  the  time 
"when  said  receipt  was  signed,  that  when  it  was  signed  it 
was  given  to  said  Lambrite  under  an  express  understand- 
ing that  the  same  was  not  to  be  delivered  to  the  plaintiff 
until  one  James  K.  Mills  of  Davenport,  of  whom  the  de- 
fendant was  the  agent,  and  for  whom  he  held  said  pro- 
perty, should  receive  his  pay,  being  the  sum  of  $1,300 ;  that 
the  said  Lambrite  delivered  said  writing  to  the  plaintiff 
in  violation  of  said  express  agreement;  that  the  said  Mills 
had  not  yet  been  paid ;  that  the  defendant  was  only  to  ac- 
count to  plaintiff  for  the  property  after  said  Mills  had  been 
first  paid  and  satisfied  out  of  it;  that  the  plaintiff  was,  at 
the  time  of  giving  said  receipt,  the  Treasurer  of  Iowa  Col- 
lege, and  had  succeeded  the  said  Lambrite,  who  was  a 
defaulter,  and  indebted  to  the  said  College  to  the  amount 
of  about  $7,000  and  had  asked  defendant  to  give  such  re- 
ceipt Defendant  further  testified  that,  at  the  time  of  mak- 
ing said  receipt,  he  was  the  agent  of  said  Mills,  and  held 
the  property  in  controversy  for  said  Mills  as  his  agent  at 
the  time  suit  was  brought,  that  he  had  no  authority  from 
said  Mills  to  execute  and  deliver  to  the  plaintiff  any  ab- 
solute receipt  for  said  goods,  nor  to  give  the  receipt  offered 
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in  evidence,  and  that  Mills  was  still  the  owner  of  the  said 
property  at  the  time  suit  was  brought  This  testimony  was 
given  to  the  jury,  notwithstanding  the  objections  of  plain- 
tiff, to  which  ruling  the  plaintiff  at  the  time  excepted 
The  said  witness  further  testified  that  the  property  in  con- 
troversy had  been  sold  by  Burell,  Gillett  &  Co.,  of  Daven- 
port, to  James  K.  Mills,  of  Boston,  and  by  him,  through 
his  agent,  James  K.  Mills,  of  Davenport,  to  Reed  &  Downs, 
of  which  firm  defendant  was  a  member,  and  by  said  Reed 
&  Downs  to  James  K  Mills,  of  Davenport  The  records 
of  Johnson  county  were  also  introduced,  showing  such 
transfers. 

The  plaintiff  relied  upon  the  receipt  of  defendant,  and 
proof  of  demand,  as  sufficient  to  show  his  right  to  the  pro- 
perty. 

The  defendant  denied  the  ownership  of  plaintiff  in  the 
property,  and  claimed  that  the  said  Mills  was  the  owner,  and 
that  he,  as  the  agent  of  Mills,  was  entitled  to  such  possession. 

The  plaintiff  asked,  and  the  court  refused  to  give  to  the 
jury,  the  following  instructions,  viz. : 

"That  by  executing  the  instrument  dated  Oct.  28th, 
1858,  the  defendant  acknowledged  the  ownership  of,  and 
right  of  possession,  on  demand,  to  the  property  therein  spe- 
cified, in  the  plaintiff,  and  cannot  in  this  action  defeat  the 
right  of  the  plaintiff  to  the  possession  on  demand  of  the 
property,  by  showing  that  James  K.  Mills  was  the  owner 
of  said  property  at  the  time  said  instrument  was  given  by 
defendant" 

"  That  by  entering  into  the  contract  contained  in  said 
instrument,  the  defendant  bound  himself  as  a  bailee  undei 
the  plaintiff  and  agreed  to  hold  the  property  specified 
therein  for  the  use  of  the  plaintiff,  the  defendant  cannot 
now  show  that  at  the  time  he  signed  said  instrument  that 
he,  defendant,  was  the  agent  of  MiUs,  and  held  the  pro- 
perty as  such  agent" 
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The  court,  upon  its  own  motion,  among  other  instructions^ 
directed  the  jury  as  follows : 

"  That  the  rebeipt  introduced,  without  other  evidence, 
entitles  the  plaintiff  to  the  possession  of  the  property  as 
between  the  plaintiff  and  defendant,  but  if,  at  the  time  of 
the  execution  of  the  receipt,  the  property  belonged  to  a 
third  person,  and  the  defendant  had  no  authority,  as  agent 
of  such  third  person  or  otherwise,  to  give  such  receipt, 
then  the  receipt  conferred  no  such  right  on  the  plaintiff, 
and  on  such  a  state  of  facts  he  would  not  be  entitled  to 
the  possession  of  the  property." 

The  admission  of  parol  testimony  to  explain  or  vary  the 
terms  of  the  written  instrument  offered  in  evidence,  and 
the  giving  and  refusing  to  give  the  instructions  asked  by 
plaintiff  are  the  errors  assigned. 

The  court  below,  in  its  instructions,  correctly  stated  that 
the  receipt  itself,  without  any  other  evidence,  would  enti- 
tle the  plaintiff  to  recover.  The  defendant,  by  the  execution 
and  delivery  of  the  receipt,  admitted  that  the  property  be- 
longed to  the  plaintiff  and  that  he  held  the  same  as  his 
agent  or  bailee.  The  defendant,  in  his  answer,  fails  to  aver 
that  there  was  any  fraud  or  false  representations  made  at 
the  time  the  receipt  was  given,  nor  does  he  plead  the  co- 
temporaneous  contract  that  he  seeks  to  establish  by  the 
evidence.  The  answer  merely  denies  the  ownership  of 
plaintiff,  and  avers  the  right  of  possession  to  be  in  another. 
As  between  the  plaintiff  and  defendant,  there  is  no  claim 
that  defendant  has  the  right  to  the  possession  in  his  own 
behalf  but  claims  that  it  is  the  property  of  Mills.  Con- 
ceding that  the  rule  is  well  settled  in  many  of  the  states 
that  the  defendant  in  an  action  of  replevin,  may  plead  pro- 
perty in  a  stranger  to  the  suit,  and  if  such  plea  is  suppor- 
ted by  evidence,  it  is  a  good  defense,  yet  is  this  rule  appli- 
cable to  this  case,  and  will  it  apply  under  our  statute  ? 

Independent  of  the  provisions  of  our  statute,  upon  the 
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strength  of  authorities  we  would  feel  disposed  to  follow 
this  rule,  at  the  same  time  distrusting  its  correctness  as 
not  founded  on  very  accurate  reasoning.  "  For  the  plain- 
tiflF,"  says  Nelson,  J.,  in  Rogers  v.  Arnold  et  al.^  12 
Wend.  30,  "  being  in  possession  of  the  goods  at  the  time 
of  the  caption,  which  is  admitted  by  the  plea,  it  is  difficult 
to  see  how  the  defendant  shows  a  right  to  the  return  of 
the  property  taken  on  the  replevin  by  proving  a  title  to  it 
in  a  stranger." 

Under  the  provisions  of  the  Code  in  relation  to  the 
rights  of  third  parties,  and  under  other  well  settled  max- 
ims of  the  law,  this  rule  does  not  apply  in  this  case. 

The  defendant  when  he  executed  the  receipt  to  plaintiff 
admitted  the  rights  of  possession  in  the  plaintiff,  and  in 
order  to  show  that  it  was  the  property  of  a  stranger,  he 
now  seeks  to  avoid  the  effect  of  his  own  obligation. 
Having  by  his  own  acts  admitted  certain  rights  to  the 
plaintiff,  he  is  thereafter  estopped  from  denying  what  has 
been  thus  admitted.  For  it  is  truly  said  by  Chief  Justice 
TiNDAL,  in  the  case  of  OosUng  v.  Binnie^  7  Bing.  339 
(20  Eng.  Com.  L.  E.  153),  where  the  defendant  had 
orally  agreed  to  hold  certain  timber  for  the  plaintiff, 
"This  is  an  action  of  trover,  in  which  I  agree  that  the 
question  is,  whether  the  plaintiff  can  show  the  property  to 
be  in  himself,  as  to  which,  in  the  present  case,  the  defend- 
ant is  estopped  by  his  own  admissions;  for  unless  they 
amount  to  an  estoppel,  the  word  estopped  may  as  well  be 
blotted  out  from  the  laws.'' 

The  defendant  does  not  by  his  pleading,  nor  dees  the 
counsel  claim  by  his  argument,  that  the  defendant  in  his 
own  right  is  entitled  to  the  possession  of  the  property.  It 
is  claimed  by  him  for  Mills,  a  third  party.  Section  1999 
of  the  Code  provides,  that  if  a  third  person  claim  the  pro- 
perty he  must  be  made  a  co-defendant.  The  object  of  the 
defendant  by  his  seeking  to  avoid  the  force  of  his  o,wn 
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agreement,  is  to  show  a  title  in  a  third  party.  If  this  third 
party  claimed  the  property  under  our  statute,  he  should 
have  been  made  a  co-defendant.  Had  this  been  done,  the 
rule  discussed  so  fully  by  counsel,  in  reference  to  the  eflFect 
of  a  cotemporaneous  contract  being  made  at  the  time  the 
receipt  was  given,  might  have  been  applicable. 

The  court  erred  in  refusing  the  instructions  above  set 
out,  asked  by  plaintiff,  as  well  as  in  giving  the  one  referred 
to,  upon  its  own  motion. 

Eeversed. 

Wright,  J.,  dissenting. — I  think  the  foregoing  opinion 
misconceives  the  true  attitude  of  the  parties,  and  the  law 
applicable  to  them. 

K  plaintiff  was  not  entitled  to  the  possession  of  this 
property  his  action  failed.  And  for  this  purpose  it  is  im- 
material whether  the  person  so  entitled  was  the  defendant 
or  a  third  person.  {Marienthal  v.  Shxifer^  6  Iowa,  223.) 
PlaintiflF  recovers  upon  the  strength  of  his  own  right.  If 
such  right  of  possession  is  in  a  third  person,  it  may  be  so 
shown  without  making  him  a  party.  The  language  of  the 
statute  is  that  such  person  may  be  made  a  party,  and  not 
that  it  is  necessary  to  entitle  the  defendant  to  such  defense. 
The  statute,  as  to  the  defense,  does  not  change  the  common 
law.  The  body  and  substance  of  this  action  lies  still  in  the 
common  law.  {Ghadwickv,  Miller,  6  Id.  34.) 

The  defense  being  available,  then,  the  doctrine  of  estoppel, 
in  my  opinion,  has  no  application.  If  it  has,  then  a  factor, 
by  doing  that  which  he  has  no  power  to  do,  may  estop  his 
principal.  Will  this  be  claimed  ?  Certainly  not ;  and  yet 
this  is,  in  effect,  the  doctrine  of  the  opinion  of  a  majority 
of  this  court  In  the  case  cited  from  20  Eng.  C.  L.  153, 
the  question  was,  whether  the  defendant  was  bound  by 
admissions,  made  under  the  circumstances  disclosed,  and 
very  different  in  their  character  li'om  the  one  before  us,  as 
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will  be  seen  by  a  reference  without  recapitulating  them. 
Certainly  no  case  can  be  found  holding  the  doctrine  that 
if  A  sells  B*s  property  when  he  has  no  power,  B  is  estopped 
thereby  from  claiming  it.  As  between  A  and  his  vendee 
A  may  be  estopped,  but  not  B.  The  rule  that  a  fiictor 
cannot  pledge  the  goods  of  his  principal  has  always  been 
strictly  adhered  to. 

In  replevin  brought  to  recover  the  property  by  the 
pledgee,  can  it  not  be  shown  that  he  had  no  power  to  make 
the  contract?  This  will  not  be  denied,  certainly.  It  is  a 
question  of  power  to  do  the  particular  act,  and  this  wanting, 
no  rights  arise  to  the  pledgee  under  it  And  the  rule 
applies  with  much  more  force,  where  the  sale  is  absolute. 

If  Mills  had  been  made  a  party  defendant,  would  it  be 
claimed  that  he  could  not  show  a  want  of  power  in  John 
Eeed  to  execute  the  receipt  ?  And  if  he  could,  and  if  John 
Heed  may  defeat  plaintiff's  action  by  showing  the  right  of 
possession  to  be  in  a  third  person,  upon  what  principle  is  it 
that  he  is  estopped  from  showing  what  Mills  might  have 
shown  7  As  to  such  a  question,  John  Beed  stands  in  the 
place  of  Mills. 

I  do  not  stop  to  discuss  the  question  whether  the  instru- 
ment offered  in  evidence  is  of  such  a  character  as  to  estop 
the  present  defendant  from  showing  the  true  nature  of  the 
transaction,  independently  of  the  rights  of  third  persona 
The  views  above  suggested  are  decisive  of  the  case,  as  I  view 
it,  and  I  need  not  discuss  others.  The  judgment  should  be 
affirmed. 


CULBERTSON-  &  EeNO  V.  LUCKEY  et  ol. 

1.  Pbbsumptioks  of  fraud,  a  sale  of  real  estate  bj  a  parent  to  a  child, 
in  contemplation  of  insol7enc7,  for  a  consideration  different  fh>m  that 
expressed  in  the  deed,  the  grantee  not  taking  possession  under  the 
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sale,  and  failing  to  file  the  deed  for  record  for  a  considerable  time  afWr 
the  execution  thereof^  may,  from  the  nature  of  the  transaction  and  the  re- 
lation of  the  parties,  be  presumed  fraudulent ;  but  such  presumption  is  not 
sufficiently  strong  to  OTercome  a  posltiYB  denial  of  fraud  in  a  sworn 
answer. 

2.  WsxouT  OF  gwoRN  ANSWBB  DT  OHANOBRT.  Au  answer  in  chancery  under 
oath,  m  response  to  a  petition  demanding  a  verified  answer,  is  equal  in 
weight  to  tlie  evidence  of  a  disinterested  witness. 

3.  Consideration  :  fraud.  The  fact  that  the  consideration  named  in  a  de#d 
is  greater  than  that  actually  paid,  is  of  itself  insufficient  to  set  aside  a  sale 
as  fraudulent 

Appeal  from  Washington  District-  Court 

Tuesday,  April  8. 

Creditors'  Bill.  The  fiicts  are  fully  stated  ia  the  opin- 
ion of  the  court 

</.  F.  McJunkiuj  for  the  appellant^  argued : 

L  That  evidence  sufficient  to  overcome  the  sworn  state* 
ments  iu  the  answers  should  be  equal  to  the  evidence  of 
two  witnesses,  citing  2  Story  Eq.  Jur.  §  1528 ;  8  GreenL  S. 
§  287,  and  the  authorities  there  referred  to.  The  State  of 
lotvoj  ex  rel  The  Attorney  Oeneralj  v.  Tilghman,  0  Iowa,  496^ ; 
Davis  V.  Stevens^  3  Iowa,  158 ;  WaMron  v.  Zollicoffer,  8  Iowa, 
108 ;  Pierce  v.  Wilson  etal.,  2  Id.  20 ;  Chuevette  v.  Mason,  4  G. 
Greene,  281 ;  Clark  v.  Langworthy,  8  Iowa,  568. 

U.  That  when  a  cause  is  submitted  on  bill  and  answer, 
the  answer  will  be  considered  as  true,  Childs  v.  Horr^  1 
Iowa,  432 ;   WestfaU  etux.  y.  Leeetal^l  Id.  12. 

IIL  That  the  answer  in  this  case  shows  that  the  con- 
veyance which  complainant  seeks  to  set  aside  was  made 
in  good  faith  by  both  the  grantor  and  grantee ;  that  it  was 
for  a  good  and  valuable  consideration ;  and  at  the  time  of 
such  sale,  the  respondent  Luckey  had  other  property  from 
which  complainants'  claim  could  have  been  made 

Clark  A  Bro.,  for  the  appellees,  contended : 

I.  That  the  execution  and  return  of  nuUa  bona  thereon 
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is  conclusive  evidence  that  the  defendant  had  not  sufficient 
property  from  which  the  claim  of  complainants  could  be 
made.  Postkivait  et  al.  v.  Howes  et  al,  3  Iowa,  383. 

II.  That  defendant  was  ignorant  of  complainants'  claim 
when  she  received  the  conveyance  from  her  flither,  can 
make  no  difference  if  she  is  not  a  bona  fide  purchaser. 
^  III.  The  formal  denial  of  fraud  in  the  answers  of  the 
defendants  is  unavailing  when  such  answers  admit  facts, 
or  fail  to  deny  facts  alleged  by  the  bill,  which  render  the 
transaction  legally  or  constructively  fraudulent.  HawUy 
V.  Kramer^  4  Conn.  717 ;  Manice  v.  New  York  Ih*y  Dock 
Company^  3  Edwards*  Ch.  113  ;  Felhws  v.  Felloios^  4  Conn. 
682  ;  Wheat  v.  Moss,  16  Ark.  243  ;  Morris  et  al.  v.  Blair,  1 
Stock.  (N.J.)  535 ;  Wright  v.  Prescott,  2  Barb.  S.  C.  696. 

IV.  These  answers  are  evidence  for  defendant  only 
"  upon  every  matter  stated  in  the  bill,  and  responsive  to 
it."     The  State  of  Iowa  v.  Tilghman,  6  Iowa,  500. 

V.  When  a  vendee  claims  to  have  taken  land  in  pay- 
ment of  an  antecedent  debt  of  the  vendor,  he  must  prove 
as  against  the  existing  creditors  of  the  vendor,  the  existence 
of  the  debt  McCoskle  v.  -4marme,  12  Ala.  17 ;  Clarh  v. 
Dupew,  25  Penn.  (1  Casey)  509. 

VI.  A  deed  purporting  to  have  been  made  on  a  moneyed 
consideration,  cannot,  when  attacked  as  fraudulent  against 
the  creditors  of  the  grantor,  be  propped  up  by  proof  of  an 
antecedent  indebtedness  to  the  grantee,  such  consideration 
being  inconsistent  with  that  expressed  on  the  face  of  the 
deed.  BuUiU  v.  WorihingUm,  8  Md.  Ch.  Dec.  99,  and  Olenn 
V.  BandaU,  2  Id.  220. 

Baldwin,  C.  J. — ^The  complainants  obtained  a  judg- 
ment against  the  defendant  Luckey,  upon  which  an  execu- 
tion issued,  and  a  return  of  no  property  was  made.  They 
now  seek  to  set  aside  a  conveyance  made  by  the  said  Luckey 
to  the  defendant,  Hetta  J.  Mitchell,  which  was  executed 
and  recorded  prior  to  the  date  of  complainants'  judgment^ 
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and  ask  for  an  order  of  court  subjecting  the  property  thiil}»"« 
conveyed  to  its  payment. 

The  allegations  in  the  bill,  are,  substantially,  that  th^ 
defendant  Luckey  made  the  said  conveyance  in  contempla- 
tion of  insolvency,  and  for  the  purpose  of  avoiding  the 
payment  of  the  plaintiffs'  claim ;  that  it  was  executed  and 
delivered  without  consideration ;  that  the  grantee  was  the 
daughter  of  Luckey ;  and  that  it  was  understood  when 
such  conveyance  was  made,  both  by  the  grantor  and 
grantee,  that  the  property  was  to  be  reconveyed  to  the 
fiither  when  he  might  so  desire.  The  deed  bears  date 
July  the  29th,  1858,  and  was  filed  for  record  on  the  15th 
day  of  December  following.  The  proceedings  against 
Luckey,  in  which  the  plaintiflfe  obtained  said  judgment, 
were  commenced  in  Louisa  county  on  the  28d  day  of 
November,  1858,  and  the  judgment  rendered  at  the  April 
term  following. 

The  complainants,  in  their  bill,  call  upon  the  defendants 
to  respond  to  certain  interrogatories  therein  propounded. 
To  these,  the  defendants  reply  in  substance,  that  the  said 
Luckey  and  Hetta  sustain  toward  each  other  the  relation 
of  parent  and  child.  They  each  deny  the  allegation  of 
fraud,  or  any  intention  to  defeat  the  complainants  in  the 
collection  of  their  debt.  They  deny  that  the  conveyance 
was  pretended,  or  that  there  was  any  understanding  or 
agreement  that  the  said  Hetta  was  to  reconvey,  or  that  the 
said  lands  were  held  by  her  in  secret  for  the  use  and  bene- 
fit of  her  fiither.  The  said  Hetta  avers  that  she  paid  to 
her  fiither  the  sum  of  $250  in  consideration  of  such  con- 
veyance, and  that  at  the  time  of  such  conveyance  she 
knew  nothing  of  the  indebtedness  of  her  father  to  the 
complainants,  that  she  bought  the  said  property  in  good 
fieiith,  and  for  a  valuable  consideration.  The  judgment  of 
complainant  and  the  deed  by  Luckey,  were  the  only  evi- 
dence introduced  to  controvert  these  answers.    A  decree 
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being  rendered  in  fiivor  of  complainant,  respondents  ap- 
peal. 

It  is  maintained  by  the  counsel  for  appellees  that  the 
drcumstances  attending  this  sale  are  sufficient  to  raise  such 
presumptions  of  fraud  as  to  overcome  the  answers  of 
respondents.  The  evidences  of  fraud  as  thus  relied  on, 
consist  in  the  sale  of  the  land  by  a  parent  to  a  child,  the 
time  when  made,  the  amount  of  the  consideration  paid — 
it  being  less  than  that  named  in  the  deed — the  vendee  not 
taking  possession  under  the  sale,  the  mortgage  upon  other 
lands  of  Luckey  to  other  relatives,  the  failing  to  £Qe  the 
deed  to  the  said  Hetta  for  such  a  length  of  time  after  the 
execution  thereof.  Each  of  these  circumstances  are  suffi- 
cient to  raise  presumptions  of  fraud,  and  "  fraud  may  be 
presumed  from  the  nature  of  the  transaction  and  the  rela- 
tion of  the  parties."  Sales  by  a  parent  to  a  child,  made  in 
contemplation  of  insolvency,  are  to  be  regarded  as  evi- 
denoes  of  fraud.  But  after  giving  due  consideration  to 
these  suggestions  of  counsel,  we  are  of  the  opinion  that 
they  are  not  sufficient  to  overcome  the  effect  of  defendant's 
answer.  Where  fraud  is  denied,  it  must  be  satisfactorily 
established  by  proof.  Waldron  v.  ZoUihoffer,  S  Iowa,  108. 
The  rule  is  well  settled,  that  when  the  allegations  of  the 
bill  are  denied  by  the  answer  of  the  respondent,  the  bill 
should  be  dismissed,  unless  it  is  well  supported  by  evi- 
dence. In  S  GreenL  Ev.  §289,  it  is  said,  t^at  "an  answer 
which  is  responsive  to  the  allegations  and  charges  made  in 
the  bill,  and  contains  clear  and  positive  denials  thereof, 
must  prevail,  unless  it  is  overcome  by  the  testimony  of 
two  witnesses  to  the  substantial  fiicts,  or  at  least  by  one 
witness  and  other  attendant  circumstances  which  supply 
the  want  of  another  witness,  and  thus  destroy  the  state- 
ments of  the  answer,  or  demonstrate  its  incredibility  or 
insufficiency  as  evidence."  See  cases  thez»  cited,  and  also 
by  the  counsel  for  appellant 
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It  has  also  been  held  by  this  court,  that  §§  1744-5-6-7, 
apply  to  chancery,  as  well  as  to  proceedings  at  law.  See 
Shepard  v.  Ford,  10  Iowa,  502.  Under  these  sections,  the 
complainants  could  call  upon  the  respondents  for  an 
answer  under  oath,  but  when  made  it  is  to  be  considered 
as  evidence  of  equal  weight  of  that  of  a  disinterested  wit- 
ness. The  answer  of  the  respondent,  Hetta  J.  Mitchell,  if 
taken  as  true,  or  as  possessing  the  same  weight  as  that  of 
a  disinterested  witness,  and  being  uncontroverted  except 
by  the  mere  presumptions  of  fraud  attending  the  sale  as 
above  stated,  we  readily  conclude  that  the  decree  of  the 
court  was  erroneous. 

The  &ct  that  the  consideration  named  in  the  deed  is 
greater  than  that  actually  paid,  is  of  itself  insufficient  to 
set  the  sale  aside. 

The  complainants  having  called  upon  the  respondents  to 
answer  under  oath,  the  allegations  of  the  bill,  must  abide 
the  effect  of  their  answer,  unless  they  can  overcome  the 
same  by  proper  testimony. 

The  petition  of  complainants  should  have  been  dismissed 

Reversed. 


Byington  v.  Woods  et  al 

1.  Pleadings:  pathbnt  of  taxes:  motion  and  demurrer.  A  bill  for 
the  foredoffure  of  a  tax  title  averred  generallj,  that  the  plainti^  had  paid  all 
the  taxes  levied  subsequent  to  the  sale,  for  two  years,  and  that  said  taxes 
amounted  to  a  certain  sum  which  was  named:  Held^  That  an  objection  to 
the  bill  could  be  properly  presented  by  a  motion  for  a  more  spedfic  state- 
ment, but  not  by  demurrer. 

S«  Tax  title  :  joinder  of  causes  of  action.  Several  distinct  parcels  of  land, 
conveyed  under  a  tax  sale  by  different  deeds,  when  they  are  the  property  of 
one,  or  of  several  joint  owners,  may  be  joined  in  one  action  to  foreclose  the 
tax  title ;  but  the  petition  should  contain  a  distinct  allegation  as  to  each 
parcel,  and  show  the  amount  for  which  a  lien  is  claimed  upon  each  one. 
V01.XIIL      3 
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"Appeal  from  Johnson  District  (hurt 

Tuesday,  April  8. 

Petition  to  foreclose  a  tax  title  upon  certain  real  estate 
described  as  "  all  the  town  lots  and  blocks  included  within 
Woods'  Addition  to  the  city  of  Iowa  city."  The  petition  set 
out  twenty-two  deeds  executed  by  the  treasurer  of  Johnson 
county,  conveying  the  property  mentioned  to  the  plaintiff 
pursuant  to  a  sale  made  for  taxes ;  and  alleged  that  "  Wil- 
liam H.  Woods,  James  Thompson  and  Patrick  Smith  were 
owners,  and  still  are  owners,  of  said  real  estate/'  To  this 
petition  the  defendants  demurred,  for  causes  stated  in  the 
opinion  of  the  court  The  demurrer  was  sustained,  and  the 
plaintiff  appeals. 

Le  Grand  Byington^  pro  se. 

Edmonds  <t  Ransom,  for  the  appellee. 

Baldwin,  C.  J.  —  The  defendants  in  the  court  below 
assigned  fourteen  causes  of  demurrer  to  the  plaintiff's 
petition,  which  demurrer  was  sustained,  and  plaintiff  appeals. 
Upon  what  particular  cause  the  court  thus  ruled,  we  are 
unable  to  determina  Many  of  the  causes  are  frivolous, 
and  others  are  not  sufficiently  specific. 

As  the  counsel  for  the  defendants  has  failed  to  point  out 
to  us  the  objections  to  the  petition  in  argument,  we  will 
refer  to  but  one  or  two,  which  it  is  most  likely  influenced 
the  court  in  its  ruling. 

The  ninth  cause  of  demurrer  is,  that  said  petition  does 
not  show  what  the  subsequent  taxes  for  1858  and  1859  were, 
(on  said  premises)  alleged  to  have  been  paid  by  said  plain- 
tiff. 

We  do  not  think  the  demurrer  should  have  been  sus- 
tained for  this  cause.  The  plaintiff  seeks  a  foreclosure  of 
twenty-two  different  tax  deeds.    It  is  alleged  in  the  peti- 
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tion,  that  the  deeds  were  executed  in  pursuance  of  a  tax 
sale  made  in  the  year  1858,  for  taxes  previously  due,  upon 
the  property  then  sold  It  is  alleged  by  the  petitioner  that 
he  had  paid  the  taxes  for  the  years  1858  and  1859  on  said 
lands  sold  to  him,  and  under  the  provisions  of  the  law  it  is 
claimed  that  the  subsequent  taxes  thus  paid  by  the  pur- 
chaser at  such  sale  is  a  lien  for  the  amount  so  paid,  and  it 
is  asked  that  it  may  be  so  declared.  The  averment  in  the 
petition  is  that  the  plaintiff  had  paid  all  the  subsequent 
taxes  levied  for  the  years  1858  and  1859,  amounting  in  all 
to  $300.  The  petitioner  is  entitled  to  a  lien  for  taxes  levied 
for  the  same  purposes  for  which  the  property  was  sold,  but 
not  for  all  taxes  that  might  be  levied  upon  property, —  such, 
for  instance,  as  taxes  for  city  purposes.  The  plaintiff, 
however,  was  entitled  to  recover  upon  the  deeds,  inde- 
pendent of  the  lien  for  taxes  subsequently  paid ;  and  the 
objection  of  defendant  could  have  been  properly  raised  by 
a  motion  for  a  more  specific  statement,  but  not  by  demurrer. 
The  next  and  most  important  question  presented  by  the 
demurrer  is,  that  the  plaintiff  shows  in  his  petition  that  he 
has  joined  many  causes  of  action  improperly  therein,  and 
seeks  to  foreclose  equities  in  many  distinct  parcels  of  land, 
in  the  same  suit^  and  against  different  persons,  having 
distinct  interests  in  distinct  parcels  of  said  lots.  The  allega- 
tion in  the  petition  is,  that  at  the  time  of  the  said  sale  and 
the  delivery  of  the  tax  deeds,  William  H.  Woods,  James 
Thompson  and  Patrick  Smith,  were,  and  are  still,  the 
owners  of  said  property.  Edward  Taylor  and  others  are 
made  parties,  for  the  purpose  of  cutting  off  certain  equities 
they  claimed  in  said  property,  which  plaintiff  claims  as 
subject  to  his  tax  lien.  If  Woods  and  others  were  the  joint 
owners  of  the  property,  as  is  thus  alleged,  their  interests  are 
not  distinct  and  separate  as  is  claimed  by  the  demurrer ;  and 
treating  the  tax  deed  as  a  mortgage,  and  the  plaintiff's  pro- 
ceeding as  a  foreclosure,  the  other  persons  claiming  equities 
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in  the  property  sold  were  properly  made  parties  to  the 
foreclosure. 

Is  the  petition  subject  to  the  objection  "  that  the  plaintiflF 
has  joined  many  causes  of  action  improperly  therein?" 
The  complainant  seeks  to  foreclose  the  equities  of  defend- 
ants in  twenty-two  different  tracts  of  land,  for  which  he 
holds  as  many  tax  deeds.  The  lots  are  all  owned  by  the 
same  parties,  the  taxes  for  which  the  lots  were  sold  were 
assessed  at  the  same  time,  the  tax  sale  made  and  the  deeds 
all  executed  the  same  day,  by  the  same  oflBicer,  and  to  the 
same  purchaser.  Section  1751  of  the  Code,  in  force  when 
this  action  was  commenced,  provided  that  "  several  causes 
of  actions  may  be  united  in  the  same  petition,  provided  they 
affect  all  the  parties  thereto  in  the  same  capacities,  and  if 
suit  on  all  might  be  brought  in  that  county."  Each  con- 
veyance of  land  by  the  treasurer  gave  to  plaintiff  a  cause 
of  action.  When  the  title  was  to  the  same  party,  and  the 
land  owned  by  the  same  party,  and  the  right  of  action  had 
already  accrued,  we  cannot  see  why  the  different  causes 
may  not  be  united.  The  object  of  this  provision  of  the 
law  was  to  save  costs  and  harassing  litigation,  and  if  the 
same  object  can  be  attained  by  the  union  of  several  causes 
of  action  in  one,  it  is  certainly  proper  to  unite  them.  It 
may  be  objected  that  if  the  judgment  is  for  the  aggregate 
of  the  taxes  due  on  all  the  deeds,  that  the  defendant  cannot 
redeem  a  portion  without  redeeming  the  whole,  or  it  may 
be  said  that  subsequent  purchasers  or  judgment  creditors 
may  be  prejudiced  in  their  rights  to  redeem  a  portion  of 
the  lands  thus  foreclosed.  The  petition  may  be  defective 
in  not  setting  forth  fiiUy  the  lien  upon  each  tract,  but  we 
think  that  the  several  causes  of  action  may  be  united,  "and 
this  difficulty  obviated  by  a  distinct  allegation  in  the  petition 
in  reference  to  each  cause  of  action.  In  other  words,  let  it 
be  shown  the  amount  due  on  each  tract  of  land,  and  the 
liens  thereon  accrued  by  the  subsequent  payment  of  taxes, 
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and  let  the  foredoBore  be  made  in  the  same  way,  that  is, 
ordering  a  sale  of  each  tract  for  the  amount  then  due,  with 
an  order  permitting  a  redemption  before  sale  of  any  one 
tract  by  the  payment  of  amount  specified  as  due  thereon. 

The  other  points  raised  by  the  demurrer  are  not  sup- 
ported by  the  record. 

We  are  of  the  opinion  that  the  petition  shows  sufficient 
to  entitle  the  plaintiff  to  recover.  The  statute  provides 
that  the  tax  deed  is  presumptive  evidence  of  the  regularity 
of  all  prior  proceedings,  and  under  this  provision  it  is  suffi- 
cient for  the  purchaser  to  declare  upon  the  deed  alone.  If 
the  sale  has  been  irregular,  it  is  the  duty  of  the  person  who 
has  been  in  default  to  show  it. 

Judgment  reversed. 


Cook  et  al.  v.  Woodbuky  County. 

1.  Ukahswbbed  PETinoir  m  bquttt.  A  petition  in  equity,  when  undenied, 
is  taken  as  confessed,  but  the  extent  of  such  confession  is  frequently 
measured  by  the  exhibits  attached. 

2.  Saicb:  evidenob.  When  proof  is  introduced  which  destroys  the  case 
made  by  a  bill  to  which  there  is  no  answer  relief  should  be  denied. 

3.  DuTT  OF  APPELLAirr.  It  is  the  duty  of  the  appellant  to  bring  before  the 
Supreme  Court  all  the  eyidence  upon  which  the  decree  from  which  he 
appeals  was  rendered. 

Appeal  from  Woodbury  District  Court. 

Tuesday,  April  8. 

Petitioners  seek  to  enjoin  the  collection  of  certain  taxes 
for  the  years  1857,  1858  and  1859.  The  bill  was  filed  on 
the  27th,  and  the  cause  decided  on  the  28th  September, 
1860.  Whether  an  injunction  was  allowed  in  the  first 
instance,  and  the  decision  found  on  the  record  made  on  the 
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final  hearing,  or  on  the  application  for  the  writ,  does  not 
appear.  There  was  no  answer,  nor  other  pleadings  than 
the  petition.  The  cause  was  heard  on  the  "  bill  and  proo^" 
and  the  injunction  made  perpetual  as  to  a  portion  of  the 
taxes  for  1857  and  1858,  and  the  other  relief  prayed  for, 
refused.    Complainants  appeal. 

James  M,  JEUmood  for  the  appellant 
No  appearance  for  the  appellee. 

Wright,  J.  —  There  are  insuperable  obstacles  which  pre- 
vent the  passing  upon  the  many  questions  made  by  coun- 
sel. The  bill  refers  to  certain  exhibits.  These  are  not  in 
the  record.  The  cause  was  heard  on  petition  and  proof, 
but  the  proof  is  not  hera  It  is  true  that  some  six  months 
after  the  cause  was  decided,  and  after  this  appeal,  the  par- 
ties argued  that  certain  evidence  was  introduced,  and  they 
set  out  what  one  witness  testified ;  but  they  do  not  pretend 
that  this  was  all  the  testimony.  The  clerk  certifies  that 
this  is  all  the  evidence  found  by  him  on  the  record,  but  it 
no  where  appears,  by  implication  even,  that  all  the  proof 
presented  to  the  court  below  is  before  us.  Under  such  cir- 
cumstances, we  will  not  undertake  to  pass  upon  this  decree. 

It  is  true  that  a  petition  undenied  is  to  be  taken  as  con- 
fessed. But  the  extent  and  import  of  such  confession  is 
not  unfrequently  measured  by  the  exhibits  attached. 
These  are  not  before  us.  Not  only  so,  but  where  proof  is 
introduced  which  destroys  the  case  made  by  the  bill, 
(though  there  be  no  answer,)  relief  should  be  denied. 
{Adkins  v.  Faulkner,  11  Iowa,  826.)  Then,  again,  it  is  the 
duty  of  appellant  to  bring  before  us  all  the  evidence  upon 
which  the  decree  was  rendered.  {Oamer  v.  Pomroyj  Id. 
149,  and  cases  there  cited.) 

Afiirmed. 
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Byington  V.  Hampton  et  al 

1.  Redemptioh  :  onr  TAZsa  The  owner  of  real  estate  sold  for  taxes  is 

not  required  to  pay  to  the  purchaser,  in  order  to  redeem,  the  subsequent        I  S  ie 
taxes  for  city  purposes  paid  thereon  b j  such  purchaser :  following  Bying^ 
ton  y.  Rider,  9  Iowa,  566. 

2.  Bepobt  of  iCASTSB  IN  GHANOEBT.  An  Order  referring  a  chancery  cause 
was  as  follows :  "  On  motion  and  consent^  this  cause  is  referred  to  S.  H. 
L.,  as  oommissioner,  to  examine  and  report  his  conclusions,  under  the 
rules  of  practice  of  this  Court."  Heild^  that  the  commissioner  was  not 
required  to  write  out  and  report  the  evidence  of  each  witness,  in  the  lan- 
guage in  which  it  was  submitted ;  and  that  a  statement  of  his  conclusions 
drawn  from  the  eyidence  wns  sufficient 

8.  BsDSMPTiON:  A002PTAJ70E.  An  acceptance  by  the  purchaser  of  the 
amount  paid  by  the  owner  of  real  estate  sold  for  taxes,  to  the  Treasurer 
for  the  purpose  of  redeeming  the  same,  operates  as  a  ratification  of  the 
act  of  the  Treasurer  in  issuing  a  certificate  of  redemptioa    • 

Appeal  from  Johnson  District  Court 

Tuesday,  April  8. 

Action  to  foreclose  a  tax  title.  Defendants  answered, 
admitting  the  tax  sale,  and  alleging  that  the  premises  had 
been  redeemed,  on  the  14th  day  of  March,  1857,  by  one 
W.  H.  Woods,  then  claiming  an  interest  therein,  by  the 
payment  of  taxes  then  due  on  said  property,  and  by  the 
payment  to  Thomas  Hughes,  the  treasurer  of  Johnson 
County,  the  amount  of  taxes  for  which  said  land  had  been 
sold,  the  cost  of  such  sale,  and  the  interest  which  had 
accrued  thereon,  up  to  the  time  of  redemption,  which 
amounts  were  received  by  the  plaintiff  from  the  treasurer 
in  full  satisfaction  of  his  lien  upon  said  premisea  To  this 
there  was  a  replication  in  denial.  The  other  material  facts 
are  stated  in  the  opinion  of  the  court 

Le  (hand  Byington^  pro  se,  argued,  that  school  and  road 
taxes,  levied  by  authority  of  the  State,  and  paid  into  the 
city  treasury  for  convenience,  were  not  within  the  scope  of 
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the  ruling  in  Byington  v.  BookwcUter^  7  Iowa,  512 ;  and 
ByingUm  v.  Rtdevy  9  Id  566. 

Clark  ik  Bro.j  for  the  appellee,  relied  upon  Byington  v. 
Elder,  9  Iowa,  566. 

Baldwin,  C.  J.  —  I.  Upon  the  authority  of  Byington  v. 
Jiiderj  9  Iowa,  566,  the  defendant,  in  redeeming  under  a 
tax  sale,  was  not  required  to  refund  money  paid  for  subse- 
quent taxes  for  city  purposes. 

n.  The  exceptions  of  plaintiff  to  the  report  of  the  Com- 
missioner were  properly  overruled  by  the  court  The 
order  of  reference  is  as  follows :  "  On  motion  and  consent, 
this  cause  is  referred  to  T.  H.  Lee,  as  commissioner,  to 
examine  and  report  his  conclusions,  under  the  rules  of 
practice  of  this  court"  It  is  objected  that  the  commis- 
sioner does  not  report  the  testimony  in  full  that  was  taken 
before  him,  but  that  there  is  a  mere  abstract  of  the  same, 
that  instead  of  its  being  written  out  and  subscribed  and 
sworn  to  by  the  witnesses,  it  appears  in  the  form  of  a 
mere  statement  by  the  master  of  its  import  as  he  under- 
stands it.  The  report  follows  the  order  of  the  court,  and 
in  this  respect  it  is  sufficient 

m.  We  find,  from  a  computation  of  the  amount  of 
taxes,  interest  and  costs  due  upon  the  lots  sold,  that  the 
defendant  paid  in  a  sufficient  sum  for  the  purpose  of  re- 
demption, and  that  the  report  of  the  commissioner  is  not 
subject  to  the  exception  of  plaintiff,  upon  this  ground. 
Again,  the  complainant  accepted  of  the  amount  of  the 
redemption  money  paid  in  by  the  defendant,  and  by  this 
act  he  ratified  the  act  of  the  treasurer  in  issuing  the  cer- 
tificate of  redemption. 

Affirmed. 
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Thrift  v.  Eedman. 

L  SwOBN  FLBADIK08:  SET-OFF.  A  86t-off  is  Hot  a  pleading  within  the 
meaning  f  1745  of  the  Code  of  1851,  and  when  sworn  to,  even  as  an  an- 
swer demanded  under  oath,  has  no  weight  as  eyidenoe. 

2.  Ebbob  without  pbbjttdioe.  The  judgment  of  the  oourt  below  will  not 
be  reversed  because  of  an  error  in  excluding  eyidenoe  when  such  ruling 
did  not  result  in  prejudice  to  the  appellant 

8.  Ck>iryEBSATiOK  in  pbesenob  of  ▲  JUBOB.  When  a  witness,  after  he  had 
testified  and  before  the  trial  was  concluded,  had  a  conversation  with 
several  persons,  in  the  presence  of  one  of  the  jurors,  in  which  he  stated 
some  material  matters  not  elicited  in  the  examination,  which  conversation 
occurred  without  anj  knowledge  on  the  part  of  the  witness  of  the 
presence  of  the  juror ;  and  the  witness  was  recalled  before  the  conclusion 
of  the  trial,  and  was  interrogated  as  to  the  matters  detailed  in  the  con- 
versation ;  it  was  held  that  the  drcumstances  did  not  oonstitute  sufficient 
ground  for  a  new  trial 

4.  Qamjsq,  Konej  lost  m  gaming  and  paid  to  the  winner  cannot  be  re- 
ooveiedback. 

Ajfpedl  from  Boone  District  Court. 
Tuesday,  April  8. 

Tms  was  an  action  to  recover  an  amount  paid  by  plain- 
tiff as  surety  for  the  defendant,  upon  a  note  executed  by 
the  parties,  to  one  Ferdinand  Grether.  The  other  material 
fBiCta  are  stated  in  the  opinion  of  the  court. 

James  M  EUiooody  for  the  appellant,  contended : 

1.  That  as  the  demurrer  was  to  the  whole  answer,  and 
as  all  but  one  count  of  the  answer  is  admitted  to  be  suffi- 
cient, it  should  be  overruled.  Cochran  v.  Scottj  8  Wend. 
229 ;  Ohver  v.  Tuck,  24  Id.  158 ;  Chambers  v.  Lathrop^ 
Morris  E.  102 ;  Sample  v.  Oriffith,  5  Iowa,  876 ;  The  State 
oflovxi  V.  Foster,  2  Iowa  R.  559.  2.  That  the  set-off  was 
a  part  of  defendant's  pleading  within  the  meaning  of  sec. 
1745,  Code  of  1851,  (see  "Pleading"  Bouvier's  Law  Diet) 
8.  The  court  erred  in  excluding  the  evidence  offered  by  the 
V0L.XIIL        4 
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defendant  to  show  a  set-oflf  of  moneys  received  by  plaintiff 
of  defendant  as  money  won  at  gaming.  Story  Cont.,  sec. 
565,  and  the  cases  cited ;  Code  of  1851,  section  2728.  4. 
The  court  erred  in  overruling  the  motion  for  a  new  triaL 

Casady  <k  Polk  for  the  appellee. 

I.  The  demurrer  was  not  to  the  whole  answer,  but  struck 
only  at  so  much  of  the  same  as  claimed  to  recover  money 
lost  at  gaming.  The  whole  answer  is  contained  in  one 
count,  and  the  demurrer  strikes  only  at  a  portion.  The 
subsequent  proceedings  show  that  defendant  had  a  trial 
on  the  other  parts  of  his  answer,  and  was  not  prejudiced 
by  such  ruling.  Money  lost  at  a  game  of  cards  cannot  be 
recovered  back.  JSipe  Jc  Finarty^  6  Iowa,  894;  Marienihal 
et  al  V.  Shjoeffer  etal,  Id.  228 ;  Davis  v.  Bronson,  Id.  410. 

n.  The  court  did  not  err  in  refusing  to  grant  a  new 
trial  Cook  &  Owsley  v.  Walters^  4  Iowa,  72. 

Wright,  J. — I.  Petition  calls  for  a  sworn  answer.  De- 
fendant, after  answering  in  denial,  and  various  other  mat- 
ters, pleads  a  set-off,  all  of  which  was  duly  verified.  On 
the  trial,  he  claimed  that  "  the  allegation  setting  up  the  new 
matter  by  way  of  set-off, "  being  sworn  to,  must  be  received 
as  evidence  of  equal  weight  with  that  of  a  disinterested 
witness.  This  position  was  overruled,  and  properly.  A 
set-off  is  not  a  pleading,  within  the  meaning  of  §  1745 
of  the  Code.  OUbert  v.  Mosier^  11  Iowa,  498. 

n.  It  is  claimed  that  the  court  erred  in  excluding  a  por- 
tion of  the  answer  to  an  interrogatory  in  the  deposition  of 
the  witness  Carroll.  Upon  principle,  we  are  inclined  to 
think  that  the  ruling  was  erroneous.  But  if  so,  it  was 
error  without  prejudice,  and  cannot  therefore  avail  appel- 
lant K  it  had  been  received,  it  could  legitimately  have 
had  no  possible  weight  with  the  jury.  The  witness  refers 
to  a  note  of  $100,  manifestly  another  and  different  one 
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fiom  that  involved  in  this  controversy,  which  is  for  $213.* 
60,  and  the  only  one  with  which  the  jury  had  anything  to 
do. 

nL  One  Keeler  was  a  witness  in  the  cause.  After  he 
had  testified,  and  before  the  trial  was  concluded,  (during  a 
recess  of  court,)  he  had  a  conversation  with  several  persons, 
in  which  he  stated  some  material  matters,  not  elicited  in 
his  examination.  One  of  the  jurors  was  present,  (but  of 
this  witness  had  no  knowledge,)  and  heard  the  conversa* 
tion,  but  took  no  part  in  it  Subsequently  this  witness 
was  recalled  for  some  purpose,  and  before  leaving  the  stand 
was  interrogated  by  this  juror,  as  to  the  same  matter  de- 
taUed  in  the  conversation,  which  the  witness  proceeded  to 
state.  There  was  no  objection  to  this  testimony  at  the 
time,  but  a  motion  for  a  new  trial  was  made  upon  the 
ground,  among  others,  that  defendant  was  prejudiced  by 
this  out-door  conversation  in  the  presence  of  the  juror. 
There  was  no  error  in  the  action  of  the  court  in  overruling 
the  motion.  The  matter  stated  by  the  witness  was  quite  as 
favorable  to  defendant  as  plaintiff.  Then  there  was  no  im- 
proper conduct  on  the  part  of  the  juror.  And  finally  the 
whole  matter  was  subsequently  detailed  in  court,  when  both 
parties  had  ample  opportunity  to  cross-examine  and  test 
the  truth  of  the  witness'  statement 

IV.  Defendant  claims  by  way  of  set-off,  the  sum  of 
$1,096,  for  money  lost  by  him  and  won  by  plaintiff  on  a 
game  of  cards.  A  demurrer  to  this  part  of  the  answer  was 
sustained.  Defendant  now  ini^sts  that  the  demurrer  was 
improperly  sustained;  Jirst,  because  it  was  to  the  whole 
answer,  some  parts  of  which  are  admitted  to  be  good.  We 
do  not  so  understand  the  record.  The  demurrer  was  di- 
rected to  this  particular  clause  in  the  answer,  and  as  to  all 
the  others  defendant  had  a  trial  before  the  jury.  But  in 
the  second  place,  it  is  insisted  that  the  demurrer  should 
have  been  overruled  because  defendant  was  entitled  to  re- 
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cover  this  money.  We  understand  that  the  money  had 
been  actually  paid  over  to  the  winner.  If  so,  the  rule, 
^^inparidelicio  potior  est  conditio  defendentia^  applies,  and 
the  money  caanot  be  recovered  back.  Smith  on  Const, 
171,  n.  1 ;  McHattan  v.  Bates,  4  Blackt  68 ;  Danfarth  v. 
IhanSj  16  Yermont,  538 ;  Etcheraon  v.  Benson,  8  Mo.  8 ; 
AUen  V.  Bodd,  4  Humph.  181 ;  McAllister  v.  Hoffman^  16 
a  &  R  148;  Thomas  v.  Ororise,  16  Ohio,  54;  Brotvn  v. 
Bicker,  4  John.  426;  McCuOum  v.  Qourlay,  8  Id.  147; 
Hoiuiery.  Hancock,  8  T.K  675;  ChdsaUr.Boiden,  2  SnnOi'a 
L.  Gas.  250,  and  note. 

Y.  It  is  finally  claimed  that  the  judgment  is  excessive. 
And  this  pcnnt  is  well  taken.  Plaintiff  claims  for  money 
paid  for  defendant  upon  a  note,  as  his  surety.  He  was  en- 
titled to  six  and  not  ten  per  cent  interest  on  this,  from  the 
time  of  payn^nt  It  is  manifest  that  he  was  allowed  the 
higher  rate.  The  judgment  will  be  corrected,  the  excess 
($22.12)  deducted,  and  plaintiff  moving  therefor,  judg- 
ment entered  in  this  court  for  the  proper  amount,  appellee 
paying  the  costs  of  the  appeal 
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1.  SPBdAL  ADMiinBTE^TOR.  Under  the  Bevised  Laws  of  1843,  the  powers 
of  a  special  administrator  were  limited  to  the  preservation  of  personal 
property  of  the  decedent  until  a  regular  administrator  could  be  appointed ; 
and  an  order  of  the  Probate  Court  directing  the  sale  of  real  estate  bj  a 
special  administrator  was  without  authority  of  law  and  was  void.  The 
regularity  of  such  an  order  and  the  proceedings  thereunder  may  be  col- 
laterally impeached. 

2.  JmusDionoir  of  pbobatb  ooubt.  The  jurisdiction  of  a  probate  court 
over  the  settlement  of  the  estate  of  a  deceased  person  attaches  and 
becomes  eflfective  only  upon  the  granting  of  letters  of  administration ;  and 
the  power  to  make  an  order  directing  the  sale  of  real  estate  for  the  pay- 
ment of  debtSi  arises  only  upon  the  presentation,  by  the  legal  and  regular 
iMtministrator,  of  the  petition  prescribed  by  law. 
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3.  Saxb.  The  presentatioii  of  such  a  petition  bj  the  administrator  confers 
upon  the  court  jurisdiction  of  the  subject  matter,  and  its  subsequent 
^>roceeding8  will  be  presumed  as  regular  and  conclusive  as  those  of  courts 
(^general  jurisdiction.  When  the  jurisdiction  so  far  attaches  as  to  require 
ibe  court  to  hear  and  determine  the  sufficiency  of  the  foots  relied  upon  to 
confer  such  jurisdiction,  whether  thej  relate  to  the  law,  the  process,  the 
notice,  or  the  petition,  the  action  of  the  court  wiU  not  be  collaterally 
reviewed. 

4.  EviDKKOB :  TAX  DEEDS.  Tax  deeds  regularly  executed  under  the  revenue 
law  of  1841,  are  prima  facie  evidence  of  the  regularity  of  all  prior  proceed- 
ings in  the  levy  of  the  tax  and  the  sale  of  the  property ;  and  when  such 
deed  is  attacked  the  burden  of  showing  a  failure  to  comply  with  the  require- 
ments of  the  law,  in  such  proceedings,  is  upon  the  party  making  such 
attack.  When,  however,  no  record  of  the  levy  of  the  tax,  or  of  the  sale, 
is  in  existence,  the  burden  is  upon  the  party  claiming  under  the  deed. 

5.  BxctTAis  DC  A  DEED.  The  failure  to  recite  one  of  the  requisites  to  a  valid 
levy  of  a  tax  in  a  deed  in  which  all  the  proceedings  had  in  such  levy 
and  all  others  essential  to  its  validity  are  set  out,  is  evidence,  by  implica- 
tion, that  the  requirement  omitted  was  not  complied  with. 

6.  Case  followed.  Raybum  v.  Kuhl  ei  oi.,  10  Iowa,  92,  as  to  tax  deed, 
dted. 

Appeal  from  Cedar  District  Court. 

Tuesday,  Apkil  8. 

The  material  facts  are  presented  in  the  opinion  of  the 
court 

OrarU  A  Smith  for  the  appellants. 

I.  The  plaintiff  would,  under  the  statute  of  1848,  (see 
Eevifiion  1843,  p.  718,  §  85,)  which  was  unrepealed  and  in 
full  force  when  the  administrator's  deed  was  recorded,  be 
debarred  from  contesting  our  title.  The  Code  of  1851,  sec. 
1508,  has  no  application  to  sales  made  before  it  took  effect 
Cooper  V.  Sunderland,  3  Iowa,  114. 

n.  The  jurisdiction  of  a  court  of  limited  jurisdiction 
being  once  established,  it  is  entitled  to  the  same  presump- 
tion in  favor  of  its  acts  as  a  court  of  superior  and  general 
jurisdiction  ;  and  subsequent  irregularities  will  not  render 
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its  proceedings  void.  Little  v.  Sinnett,  7  Iowa,  825 ;  Cbcper 
V.  Sunderland,  8  Id.  125  ;  Morrow  v.  Weed,  4  Id.  88 ;  1 
Smith's  L.  C.  (5th  ed.)  note  820,  848,  and  the  authorities 
cited :  Lessee  of  Adams  v.  Jeffries,  12  Ohio,  272  ;  2  Zab. 
896;  1  Carter,  215;  1  Doug.  S8i ;  Sheldon's  Lessee  v. 
Newton,  8  Ohio  S.  495 ;  Grignon's  Lessees  v.  Astor  et  ai. 
2  How.  U.  S.  819 ;  18  Ala.  176 ;  80  Maine,  97;  12  Conn. 
491 ;  18  Id.  81 ;  11  S.  &  R  422 ;  Rev.  Laws,  1848,  p.  708, 
§10. 

m.  It  was  for  the  court  to  decide  upon  the  existence  of 
facts  which  conferred  jurisdiction,  and  its  findings  cannot 
be  questioned  in  this  collateral  manner.  Grignon^s  Lessee 
V.  Astor  et  aZ.,  2  How.  TJ.  S.  842  ;  Thompson  v.  Tolmie,  2 
Peters,  165 ;  Voorhies  v.  The  Bank  of  the  United  States,  10 
Id.  471;  Selim  v.  Snyder,  7  S.  &  R  166;  McPhersonv. 
Ounliff,  11  Id.  487 ;  Cbwan  v.  TTie  Turnpike  Company,  1 
Conn.  1 ;  Gervis  v.  Brown,  1  Nott  &  McCord,  829 ;  Scott 
V.  Hancock,  18  Mass.  162  ;  Mboer  v.  White^  6  John.  Ch.  884 ; 
Wymxin  v.  Campbell,  6  Porter,  219 ;  Lessee  of  Goforih  v. 
Longworth,  4  Ohio,  129. 

IV.  The  tax  list  or  warrant,  and  the  papers  necessary  to 
and  relating  to  the  collection  of  the  taxes  for  Cedar  county 
for  the  years  1841  and  1842,  should  be  produced,  if  in  ex- 
istence, as  the  best  evidence.  Slade  v.  7%e  Governor,  8 
Dev.  864 ;  but  if  lost,  the  loss  may  be  established,  and 
parol  evidence  introduced  to  supply  it  Black.  Tax  Tit 
698.  It  is  true,  as  a  general  rule,  no  presumption  can  be 
raised  in  behalf  of  the  officers  to  cure  any  radical  defect  in 
their  proceedings ;  but  it  does  not  bind  a  third  party  who 
was  not  required  to  collect  and  preserve  the  necessary 
evidence.  Stead's  Executors  v.  Course,  4  Cranch,  408; 
Colman  v.  Anderson,  10  Mass.  105 ;  Gray  v.  Gardner,  8 
Mass.  899;  Blackwell  on  Tax  Titles,  618;  Freeman  v. 
Thayer,  88  Maine,  76 ;  Lessee  of  Ward  v.  Barrows,  2  Ohio 
S.  241 ;  1  GreenL  Ev.  51 ;   Lessee  of  Winder  v.  Starling,  7 
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Ohio^  pt  2, 190  (mai^.)  Acts  done  which  preBuppoee  the 
existence  of  others  to  make  them  legally  operative,  are 
presumptive  proo&  of  the  latter.  Bank  of  the  United  States 
V.  Dandridge^  12  Wheat  70 ;  WiUiams  v.  East  India  Chmr 
pany,  8  East,  192 ;  KeUy  v.  Qmndl,  8  Dana,  632 ;  Whedock 
V.  Hall,  8  N.  H.  810;  Brovm  v.  Chinellyy  5  Blackf.  890; 
SartweU  v.  Boot,  19  John. 845;  Jackson  v.  Shaffer,  11  li 
618. 

Bichman  Jc  Bro.  for  the  appellee. 

L  The  duty  of  a  special  administrator  consisted  in 
collecting  and  preserving  the  personal  estate  for  the  admin- 
istrator. He  could  not,  under  any  circumstances,  exercise 
control  over  the  real  estate.  See  Revised  Stat  1843,  p.  677. 

n.  A  petition  must  be  presented  by  a  regular  adminis- 
trator to  confer  upon  the  Probate  Court  jurisdiction.  No 
presumptions  arise  in  favor  of  the  order  of  a  court  com- 
manding a  special  administrator  to  do  an  unlawful  thing. 
See  the  authorities  cited  to  this  point  by  appellant's  counsel. 

EL  The  absence  of  any  record  of  the  sale,  and  of  evi- 
dence to  show  that  any  such  records  have  ever  been  lost, 
not  only  destroys  the  jmma  fade  character  of  the  deed, 
but  raises  the  presimiption  that  the  requirements  of  the 
law  have  not  been  complied  with. 

Lowe,  J. — ^An  action  of  right  On  the  trial  before  the 
court,  the  title  and  right  of  possession  in  the  premises,  were 
adjudged  to  be  in  plaintiflfe.  In  seeking  a  revision  of  this 
judgment,  the  defendant  insists  that  the  court  below  com- 
mitted an  error  in  excluding  from  its  consideration  the 
evidence  of  his  title  to  the  land  in  controversy,  consisting. 

First  Of  two  deeds  of  conveyance,  one  fjx)m  Benjamin 
S.  Olds,  special  administrator,  dated  January  8d,  1846,  to 
Amos  E.  Kimberly ;  the  other  from  said  Kimberly  to  the 
defendant,  dated  January  9th,  1850 ;  both  duly  recorded, 
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and  upon  their  fiace  r^ularlj  executed.  Their  admissi- 
bility  as  evidence  of  title  in  the  defendant,  depends  upon 
the  question,  whether  the  judge  of  probate,  under  the 
Revised  Statutes  of  1843,  had  the  power  and  authority  to 
license  a  special  administrator  to  sell  the  land  of  a  decedent 
to  pay  claims  against  the  estate.  The  circumstances  under 
which  this  had  been  done,  are  developed  in  the  documen- 
tary and  record  evidence  contained  in  the  bill  of  exceptions 
accompanying  the  record  in  this  case. 

It  seems  that  the  plaintiffs  are  the  devisees  of  Robert 
Long,  who,  in  1843,  died  seised  in  fee  of  the  land  in  con- 
troversy, in  the  State  of  Ohio,  making  a  will,  but  appointing 
no  executor.  Afterward,  in  1844,  the  will  was  duly  pro- 
bated, and  one  Peter  Igow,  was  appointed  administrator, 
with  the  will  annexed.  Afterwards,  Igow  came  to  this 
state  and  applied  to  the  judge  of  probate  of  Muscatine 
county  for  letters  of  administration,  representing  that  there 
was  personal  property  in  said  county  belonging  to  the 
estate,  and  upon  which  the  will  operated.  On  account  of 
some  informality  in  the  authentication  of  his  papers,  his 
application  was  refused. 

But  the  judge  of  probate  being  advised  that  the  property 
was  in  danger  of  being  lost,  unless  it  received  immediate 
care,  upon  request  appointed  Benjamin.  S.  Olds  a  special 
administrator,  (as  he  had  the  power  to  do  under  the  statute,) 
to  take  possession  of  and  preserve  the  same,  until  a  regular 
or  general  administrator  could  be  appointed.  To  this  extent 
were  his  duties  as  special  administrator  specified  by  his 
letters  under  which  he  was  commissioned  to  act,  and  it  is 
proper  to  remark,  that  the  conditions  of  his  bond  were 
restricted  to  the  same  duties.  Nevertheless,  in  November 
thereafter,  (1845,)  being  unable  to  find  or  successfully  to 
obtain  any  assets  belonging  to  said  estate,  but  having 
incurred  certain  expenses  in  attempting  to  do  so,  he  peti- 
tioned the  probate  court  to  sell  the  land  in  controversy  to 
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defiray  said  expenses.  The  license  was  granted  and  the 
Bale  ordered,  which  took  place  on  the  8d  day  of  January, 
1846.  Amos  E.  Kimberly  became  the  purchaser  at  $201, 
to  whom  the  said  Olds  made  a  deed  of  conveyance.  This 
deed  constitutes  one  of  the  sources  of  the  defendant's  tide, 
having  derived  from  Kimberly  whatever  title  he  had 
obtained  by  his  purchase  at  the  alleged  administrator's  sale. 

The  exclusion  of  these  deeds  on  trial  below  by  the  court, 
is  now  pressed  as  matter  of  complaint  But  we  are  not 
prepared  to  gainsay  the  correctness  of  this  ruling.  They 
were  offered  to  prove  title  in  the  defendant.  Their  admis- 
sibility for  that  purpose  depends  entirely  upon  the  question 
whether  the  judge  of  probate  possessed  the  power,  under 
the  law  at  the  time,  to  license  any  one,  except  an  adminis- 
trator proper,  to  sell  land  to  pay  the  debts  of  the  estate. 
If  he  had  not,  all  the  proceedings  in  the  premises  were  void. 

The  Statutes  of  1848,  page  677,  very  clearly  define  the 
extent  of  the  particular  powers  and  duties  of  a  special 
administrator,  showing,  in  the  first  place,  that  his  appoint- 
ment is  contingent,  and  can  only  be  made  when  for  some 
cause,  such  as  the  pendency  of  a  suit  concerning  the  proof 
of  a  will,  or  some  other  cause,  regular  administration  is 
delayed.  His  functions  are  limited  to  a  few  prescribed 
duties,  in  relation  to  the  preservation  of  the  personal  assets, 
and  these  cease  as  soon  as  a  regular  administrator  is 
appointed.  He  cannot  be  sued.  The  statute  of  limitations 
does  not  run  against  the  creditors  of  the  estate  during  the 
period  of  his  agency.  He  is  simply  an  agent,  and  not  an 
administrator.  He  has  no  power  to  settle  the  estate ;  much 
less  power  to  sell  land  for  any  purpose.  It  was  no  more 
competent  for  the  judge  of  probate  to  grant  him  license  to 
sell  land,  than  that  of  any  third  person.  His  act  in  doing 
so  was  extra-judicial,  and  void.  The  judge's  power  over 
the  real  estate  of  deceased  persons  is  derived  through  the 
medium  of  regular  administration.    This  was  wanting  in 

Vouxm.      6 
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the  case  before  us.  Hence  his  jurisdiction  did  not,  as  it 
could  not  under  the  circumstances,  attach.  The  argument, 
therefore,  that  the  regularity  of  these  proceedings  could 
not  be  collaterally  attacked,  has  no  proper  foundation.  The 
law  confers  upon  judges  of  probate  jurisdiction  over  the 
settlement  of  the  estates  of  decedents.  This  jurisdiction, 
however,  only  attaches  and  becomes  effective  after  granting 
letters  of  administration  to  some  one  who  is  to  exercise  all 
the  powers  and  duties  of  a  regular  administrator.  This 
done,  the  power  to  grant  a  license  to  sell  real  estate  to  pay 
debts,  nevertheless  does  not  arise  till  a  petition,  as  the  law 
directs,  is  presented  by  a  legal  administrator.  When  such 
a  petition  is  presented,  jurisdiction  over  that  particular  sub- 
ject is  acquired,  and  the  subsequent  proceedings,  although 
those  of  a  court  of  inferior  and  limited  powers,  will  be 
presumed  as  regular  and  conclusive  as  those  of  courts  of 
general  jurisdiction,  and  shall  not  be  collaterally  assailed. 
This,  we  suppose,  is  familiar  law,  but  the  presentation  of 
a  petition  in  this  class  of  cases  is  not  enough;  it  mast  be 
done  by  an  administrator  in  the  full  statutory  meaning  of 
such  a  commissioned  agent,  and  it  is  the  union  of  both 
of  these  elements  that  constitutes  the  jurisdictional  feet 
upon  which  the  power  of  the  court  to  act  in  the  premises 
is  made  to  depend,  and  they  should  both  appear  of  record. 
So  far,  however,  from  this  being  the  case,  the  record  affirma- 
tively shows  that  the  petition  was  not  presented  by  an 
administrator,  but  by  a  person  who  had  no  power  whatever 
under  the  law  to  act,  when  the  prayer  of  the  petition  was 
granted.  And  it  is  this  feature  of  the  case  that  distinguishes 
it  from  all  the  cases  cited  by  counsel  for  the  defendants. 

Some  of  these  cases  referred  to,  arose  in  courts  of  gen- 
eral jurisdiction,  where  every  intendment  of  the  law  is  in 
favor  of  their  proceedings,  and  of  their  jurisdiction. 
Other  references,  to  be  sure,  are  to  the  proceedings  of 
inferior  courts,  with  limited  jurisdiction.    But  in  all  these 
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cases  the  jurisdiction  had  so  &r  attached  as  to  require  and 
authorize  the  court  to  hear  and  determine  the  sufficiency 
of  the  fects  relied  upon  to  give  jurisdiction,  whether  they 
related  to  the  law  itself,  the  process,  the  notice  or  the  peti- 
tion. Take,  as  an  illustration,  the  case  of  Morrow  v.  Weed, 
4  Iowa,  77,  which  is  a  very  fair  type  of  the  principle 
involved  in  this  class  of  cases.  In  that  case  there  was  a 
petition  by  an  administrator  proper  for  leave  to  sell  the 
real  estate,  but  the  petition  did  not  state  the  value  of  the 
personal  property^  as  the  statute  required,  and  it  was  claimed 
that  this  statement  was  essential  in  order  to  confer  juris- 
diction, for  it  was  insisted  that  without  such  statement  the 
court  could  not  determine  whether  the  personal  estate  was 
insufficient  to  pay  the  debts  of  the  deceased.  It  will  be 
perceived  that  this  objection  goes  a  step  further  than  the 
case  at  bar.  It  is  based  upon  the  idea  that  before  a  petition, 
presented  by  the  right  person,  can  give  jurisdiction,  it  must 
also  contain  a  statement  of  these  facts  required  by  the 
8tatute&  But  the  court  in  that  case  substantially,  and  we 
think  properly,  held  that  the  power  or  jurisdiction  of  the 
court  was  called  into  action  by  the  presentation  of  the  peti- 
tion, (of  course  presented  by  the  proper  person ;  in  that 
case  there  was  no  pretence  that  the  petition  was  presented 
by  any  other  than  an  administrator.)  And  if  in  exercising 
its  power  the  court  should  err  in  pronouncing  the  petition 
sufficient,  when  it  was  insufficient,  or  committed  any  other 
irregularity,  it  did  not  thereby  lose  again  its  jurisdiction, 
but  that  all  such  errors  are  to  be  corrected  in  a  direct  pro- 
ceeding by  appeal,  and  cannot  be  taken  advantage  of  colla- 
terally. 

It  is  difficult  to  supply  a  rule  under  which  to  determine 
definitely  what  are  or  what  are  not  jurisdictional  &ct8,  or, 
in  other  words,  just  when  the  jurisdiction  of  a  court 
attaches  in  a  given  case.  The  case  of  Morrow  v.  Weed, 
mipra,  and  the  case  of  Cooper  v.  Sunderland,  8  Iowa,  have 
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gone  as  far  to  sustain  guardian  and  administrator's  sales  as 
the  courts  generally  in  this  country  have  done. 

Yet  between  the  class  of  jurisdictional  questions  pre- 
sented in  these  cases,  and  also  in  most  of  the  cases  cited  by 
the  defense,  and  the  one  raised  at  bar,  there  is  a  clear  dis- 
tinction. In  the  latter,  the  want  of  jurisdiction,  for  the 
reasons  before  stated,  is  obviously  apparent  upon  the  fiice 
of  the  proceedings.  In  such  a  case  all  presumptions  are 
rebutted,  and  we  are  not  allowed  to  indulge  them.  And 
this  rule,  in  our  opinion,  is  applicable  in  courts  of  superior 
as  well  as  inferior  jurisdiction.  It  follows  that  the  pro- 
ceedings under  the  unauthorized  license  of  the  judge  of 
probate  were  nullities,  and  that  the  deeds  in  question  were 
properly  excluded. 

Second.  But  the  defendant  oflFered  other  evidence  of  title, 
founded  upon  a  tax  sale  which  took  place  on  the  10th  day 
qf  April,  1843,  for  the  delinquent  taxes  of  1841  and  1842. 
The  certificate  of  purchase  was  originally  issued  to  Wm. 
H.  Tuthill,  Esq.,  by  him  assigned  to  Stephen  Whicher, 
who  assigned  the  same  to  Amos  E.  Kimberly,  to  whom 
the  deed  was  made  on  fidlure  to  redeem,  and  from  whom 
the  defendant  derived  whatever  title  it  conveyed.  The 
deed  thus  offered  was  unobjectionable  in  form,  and  by  the 
revenue  law  of  1841,  under  the  provision  of  which  the 
sale  took  place,  it  was  made  prima  facie  evidence  of  the 
regularity  of  the  sale.  This  feature  of  the  revenue  law 
of  1841,  materially  changes  the  rule  generally  adopted  by 
the  courts,  that  the  party  who  sets  up  a  title  under  such  a 
sale,  must  furnish  the  evidence  necessary  to  support  it, 
independent  of  his  deed,  by  showing  that  every  prerequi- 
site of  the  law  had  been  complied  with  in  conducting  the 
sale.  This  provision  of  the  statute  shifts  the  burden  of 
rebutting  the  presumption  of  regularity  upon  the  plaintiff. 

Inasmuch  as  the  court  ruled  against  the  defendant's  title 
derived  from  this  source,  he  must  have  found  that  the  fiusts 
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and  circumstances  developed  by  the  evidence  were  suf- 
ficient to  overcome  the  prima  facie  title  made  by  the  deed. 
Let  us  see  what  the  plaintiff's  evidence  was  in  this  respect. 
Ordinarily,  we  suppose,  his  method  would  be  to  show,  from 
the  records  and  files  of  the  collector's  office,  that  in  selling 
the  land  for  the  non-payment  of  taxes  there  had  not  been 
a  strict  compliance  with  the  requirements  of  the  law.  But 
this  privilege  was  not  accorded  to  him,  for  the  reason  no 
such  record  or  files  were  in  esse,  or  could  be  found  in  the 
collector's  office.  His  witness,  H.  0.  Pratt,  testified  that  he 
had  been  treasurer  and  recorder  of  Cedar  county  for  six 
years,  during  which  time  he  took  occasion  to  examine  said 
office  for  the  record  evidence  of  the  sales  made  by  the  col- 
lector for  the  taxes  of  1841,  and  that  he  was  unable  to  find 
any  record  evidence  whatever  of  a  sale  for  the  taxes  of 
1841.  That  he  had  carefully  and  cautiously  looked  with 
reference  to  the  pendency  and  object  of  this  suit,  and  all 
that  could  be  found  was  an  entry  of  an  order  that  there 
should  be  a  tax  of  a  certain  amount  levied  for  the  year 
1841,  but  no  entry  or  evidence  of  a  tax  sale. 

Samuel  Wampler  also  testified  that  he  was  at  that  time 
treasurer  and  recorder  of  said  county,  that  he  had  exam- 
ined all  the  records  back  to  the  year  1841,  that  he  found 
nothing  indicating  a  tax  sale  in  1843,  for  the  delinquent 
taxes  of  1841  and  1842,  not  even  a  memorandum  in  regard 
to  it  In  this  attitude  of  the  case,  what  should  be  the  ef- 
fect of  such  testimony  ? 

We  are  inclined  to  think  that  it  must  ex  necessitate  reshift 
the  burden  of  proof  upon  the  defendant,  to  account  for  the 
absence  of  this  record  evidence,  or  otherwise  show  firom 
evidence  aliunde  that  all  the  conditions  or  prerequisites  of 
the  law  had  been  strictly  observed  in  making  the  sale. 
Some  rule  must  be  adopted  in  cases  of  this  kind,  and  we 
cannot  perceive  why  the  one  suggested  is  not  sound  and 
reasonable.    Surely,  it  is  much  easier  for  the  ministers  of 
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the  law  to  show  that  certain  steps  had  been  taken,  or  for 
the  purchaser  to  collect  and  preserve  all  the  £acts  and  muni- 
ments of  title,  on  which  the  validity  of  his  claim  depends, 
than  for  the  taxpayer  or  original  owner  to  show  that  the 
provisions  of  the  law  had  not  been  complied  with.  Indeed, 
this  would  be  throwing  upon  the  plaintiff  the  hardship  of 
proving  a  negative,  in  this  case,  when  the  record  evidence 
had  never  been  filed,  or  if  so  had  been  removed.  It  is  ap- 
parent that  in  every  such  case  the  original  owner  would  be 
wholly  without  protection. 

Now  in  answer  to  the  above  proof,  the  defendant  fails  to 
account  satisfactorily  for  the  non-existence  of  the  collector's 
notice  and  return  of  said  sale,  or  other  record  evidence  of 
the  same,  but  he  does  undertake  to  supply  some  evidence  of 
the  same  by  Judge  Tuthill,  who  stated  that  he  purchased 
the  property  in  controversy,  that  from  certain  circum- 
stances mentioned  he  remembered  seeing  the  delinquent 
list,  and  the  warrant  authorizing  the  sale,  &c.  Yet  this 
goes  a  very  short  way  in  showing,  as  we  think  he  was 
bound  to  do  under  the  circumstances  of  this  case,  that  the 
several  steps  prescribed  by  the  statutes  had  been  strictly 
followed. 

It  is  true  the  defendant's  deed  undertakes  to  recite  a 
compliance  with  the  statutory  provisions,  but  these  recitals 
are  not  evidence  against  the  owner  of  the  property  sold. 
4  Hill,  76 ;  2  Denio,  323 ;  1  Selden,  366 ;  19  Barb.  644. 

The  deed  shows  that  it  had  been  drawn  with  great  care 
and  particularity,  evidently  indicating  that  the  writer  in- 
tended to  set  forth  all  that  he  thought  the  law  required 
the  officer  to  do  in  selling  land  for  delinquent  taxes,  yet  he 
did  omit  one  requisite,  that  of  stating,  "  after  the  clerk  and 
assessor  had  corrected  the  assessment  roll,  and  laid  it  be- 
fore the  board  of  commissioners,  the  said  board,  finding  it 
correct,  had  accepted  the  same  in  writing  on  the  back 
thereof,  signed  and  attested  by  their  clerk,  and  filed  in  his 
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office."  A  failure  to  make  this  statement  in  an  undertak- 
ing to  recite  all  the  facts,  is  evidence,  by  implication,  that 
it  never  had  been  done ;  if  so,  the  omission  vitiated  the  sale, 
and  repels  the  prima  facie  force  of  the  deed,  according  to 
authority  of  the  case  of  Baybum  v.  Kvhl  et  aly  10  Iowa, 
92,  which  case  turned  alone  upon  this  point 

The  appellees  make  several  other  points  against  the 
validity  of  this  tax  title,  the  consideration  of  which  we 
waive,  except  one,  and  that  is  this :  The  evidence  shows 
that  the  certificate  of  purchase  of  the  land  in  controversy, 
by  TuthiU,  was  assigned  by  him  to  Whicher,  before  the 
two  years  in  which  to  redeem  had  run  out,  and  that 
Whicher  at  that  time  was  the  acting  attorney  for  the  estate 
of  Robt.  Long,  deceased ;  that  he  stated  to  Tuthill  at  the 
time  he  purchased  the  certificate,  that  he  stood  in  the  place 
of  the  deceased,  and  represented  the  estate,  yet  he  took  the 
assignment  to  himself  It  is  insisted  that  this  assignment 
in  law  inures  to  the  benefit  of  the  estate,  under  the  cir- 
cumstances. Payment  of  taxes,  or  the  redemption  of  land 
sold  for  the  non-payment  within  the  prescribed  time,  is 
always  a  good  defence  against  a  tax  title.  Whether  the 
estate  of  Long  did  redeem  the  land  in  question  through 
Mr.  Whicher,  the  attorney,  is  chiefly  a  question  of  fact, 
which  it  was  competent  for  the  court  below  to  pass  upon, 
but  is  not  for  us.  We  only  refer  to  it  as  showing  another 
probable  reason,  in  the  mi»d  of  the  court  below,  for  ruling 
against  the  defendant's  title. 

It  only  remains  to  say,  that  at  the  trial  below  it  was  ad- 
mitted that  the  legal  title  of  the  land  in  dispute  was  in 
Bobert  Long  at  the  time  of  his  decease,  and  that  it  was  still 
in  the  plaintifTs,  his  heirs,  unless  it  had  been  divested  by 
the  defendant's  several  title  deeds  oflFered  in  evidence. 

The  court  below  held  that  it  had  not  been,  and  such  is 
our  opinion. 

Judgment  affirmed. 
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Blake  v.  Blake. 

L  Dbobkb:  amowt.  Where  a  petition  in  equity  prayed  judgment  for  the 
amount  then  duej  and  no  supplemental  petition  or  further  prayer  was  filed, 
it  was  held  that  the  court  erred  in  rendering  a  judgment  for  a  sum  which 
included  installments  which  became  due  after  the  oommencement  of  the 
suit 

2.  Appeals  in  chancebt  causb&  Chancery  causes  ure  tried  on  appeal,  in 
the  Supreme  Court,  de  novo, 

3.  Costs  :  attornxy's  fees.  Attorney's  fees  cannot,  in  any  case,  be  taxed 
to  the  losing  party.  An  act  to  repeal  part  of  Sec  845  of  Chapter  31,  of 
the  Code  of  Civil  Practice,  Special  Laws  of  the  Eighth  General  Assembly, 
(Revision  1860,  page  627.) 

Appeal  from  Dubuque  District  Court 

Wednesday,  April  9. 

The  fecta  are  stated  in  the  opinion  of  the  court. 

Wilson^  Uiley  Jk  Doud,  for  the  appellants,  contended : 

I.  That  the  calculations  of  the  commissioner  in  finding 
the  amount  due  were  erroneous ;  2.  That  the  installments 
which  matured  after  the  commencement  of  the  action 
ahould  not  have  been  included ;  3.  That  the  sums  paid  to 
plaintiff 's  agent,  his  authority  never  having  been  revoked, 
should  be  charged  to  her ;  4.  That  as  plaintiff  refused  to 
receive  the  installments  as  they  matured,  she  should  not 
recover  interest  thereon ;  6.  That  the  referee  should  have 
found  the  facts,  citing  Lambert  v.  Smith  et  al,  3  Calf.  408 ; 
6.  That  the  charge  for  attorney's  fees  should  not  have  been 
allowed  by  the  clerk ;  citing  Special  laws.  Eighth  General 
Assembly,  p.  34. 

Samuels^  Allison  d  Crane  for  the  appellee. 

Exceptions  to  the  final  report  of  a  master  in  chancery 
should  be  first  taken  in  the  District  Court,  in  order  to 


Digitized  by 


Google 


JUNE  TERM,  1862.  41 

Blake  y.  Blake. 

bring  the  objection  to  tbje  Supreme  Court.  Blake  v.  Dorgan^ 
1  G.  Greene,  547 ;  Wilkes  v.  liogers,  6  John.  R  591 ;  By- 
ingtan  v.  Wood^  1  Paige,  145 ;  Methodist  Episcopal  Church 
V.  Jaques^  8  John.  Ch.  79 ;  Jungk  v.  Jungk,  5  Iowa,  543  ; 
WhiU  V.  Hampton,  10  Id.  242. 

Baldwin,  C.  J. — The  father  of  respondent  was  divorced 
from  the  complainant  by  a  decree  of  the  District  Court 
of  said  county,  and  in  the  decree  it  was  ordered  that  cer- 
tain property  owned  by  the  said  husband  be  subjected  to  the 
payment  of  a  certain  sum  of  money  to  the  complainant,  as 
alimony.  This  sum  was  to  be  paid  quarterly  during  the  life- 
time of  complainant,  and  in  case  of  a  failure  to  pay  the  same^ 
the  property  was  to  be  sold  as  under  a  decree  of  foreclosure, 
and  the  proceeds  applied  to  the  payment  of  the  installments 
that  had  become  due.  The  husband  died,  and  the  son,  the 
lespondent  in  this  case,  became  the  owner  of  this  property^ 
subject  to  this  incumbrance.  Upon  the  28th  day  of 
January,  1859,  the  complainant  filed  her  bill  in  equity, 
representing  that  the  sum  of  four  hundred  dollars  was  then 
due  under  this  decree,  and  prayed  that  the  property  therein 
described,  be  subjected  to  the  payment  of  said  sum. 

A  final  decree  was  entered  up  in  favor  of  the  complain 
ant  on  the  18th  day  of  August,  1860,  for  the  sum  of  $501- 
27 — ^this  being  the  sum  reported  by  a  master  as  due,  up  to 
the  quarter  ending  December  8th,  1859 — nearly  eleven 
months  after  filing  of  said  petition.  The  respondent  appeals, 
and  claims  that  the  judgment  is  excessive. 

The  complainant  asks  for  a  judgment  only  for  the  sum 
of  four  hundred  dollars.  When  the  petition  was  filed,  this 
was  the  full  amount  due.  There  was  no  prayer  for  a  judg- 
ment, or  a  supplemental  bill  filed,  asking  for  a  foreclosure 
for  the  accruing  installments,  and  equity  will  not  furnish 
greater  relief  than  is  prayed  for.  See  Cooper  v.  Fredericks^ 
4  G.  Greene,  p.  403.  The  court  therefore  erred  in  rendering 
Vol-  XOL        6 
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judgment  upon  the  master's  report,  for  the  amount  of  the 
installments  accruing  after  the  bill  was  filed. 

It  is  claimed  by  the  counsel  for  appellee  that  this 
objection  was  not  made  in  the  court  below,  and  cannot  be 
raised  for  the  first  time  in  thi3  court.  J£  this  was  a  case  at 
law,  this  position  would  be  a  tenable  one ;  this,  however, 
is  a  proceeding  in  chancery,  and  it  has  been  settled  that  the 
facta  as  well  as  the  law  of  the  case  can  be  readjudicated  by 
the  Supreme  Court,  in  chancery  causes.  See  Pierson  v. 
Wilson  el  al,  2  Iowa,  20.  Appeals  in  chancery  are  heard 
in  the  supreme  court  de  novo,  the  same  as  if  it  had  original 
jurisdiction  of  the  cause,  regardless  of  the  decision  of  the 
court  below.  Austin  <k  Spicer  v.  Carpenter,  2  C  Greene, 
181,  135. 

Appellant  further  complains  of  the  taxation  of  $10 
attorney's  fees  as  part  of  the  costs  of  the  case.  In  the  special 
acts  of  the  Eighth  session  of  the  General  Assembly,  page 
84,  it  is  provided  that  no  attorney's  fee  shall  in  any  case 
be  taxed  as  costs  against  the  losing  party.  See  Note  in 
Revision,  page  627. 

The  decree  of  the  district  court  is  modified,  and  final  judg- 
ment ordered  to  be  entered  in  this  court  in  favor  of  the 
complainant,  for  the  sum  of  four  hundred  dollars,  and  a 
decree  of  foreclosure  ordered  as  prayed  for  by  complainant ; 
no  attorney's  fees  to  be  taxed  as  part  of  the  costs  of  the  case. 
As  thus  modified,  the  judgment  is  affirmed,  at  the  cost  of 
appellee. 


Fanning  et  al  v.  Stimson  et  al. 

1,  Leasb  :  OOYENANTS:  RESERVATION  OF  RENTS.  In  a  contract  of  lease  a 
reservation  of  rent  was  in  the  following  words ;  "  At  a  yearly  rent  of  one 
thousand  dollars  for  the  first  ten  years,  and  twelve  hundred  and  fifty 
dollars  for  the  remaining  nine  years,  payable  at  the  expiration  of  each  and 
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©very  year  of  the  lease.  *****  The  said  lessees  well  and  truly 
keeping  and  performing  their  part  of  these  premises,  to  be  by  them 
performed  as  aforesaid."  It  was  held,  that  the  language  amounted  only 
to  an  implied  covenant  to  pay  the  rent,  and  the  liability  of  the  lessee 
determined  on  the  assignment  of  the  lease  to  another,  and  the  acceptance 
of  rent  by  the  lessor  from  the  assignee. 

Appeal  from  Dvbuqae  City  Court, 
Wednesday,  April  9. 
The  facts  are  stated  in  the  opiaion  of  the  court 

John  H  CNsiU  and  John  L.  Harvey  for  the  appellant 

I.  If  rent  be  reserved  generally,  without  saying  to  whom, 
the  lease  will  carry  it  to  the  owner  of  the  reversion.  Tayl. 
Land,  and  Ten.  §§  154-166. 

n.  The  phrase  "  during  the  lease"  is  equivalent  to  "  dur- 
ing the  term."  1  Hilliard  Real  Prop.  p.  20,  §  32. 

IIL  The  words  "  yielding  and  paying"  make  an  express 
covenant  1  Wheat  Selw.  881,  note  7 ;  HoUia  v.  Oarr^ 
2  Mod.  87 ;  Esp.  Nisi  Prius,  312,  et  seq. ;  7  Pet  Abr.  85 ;  1 
Swift's  Digest,  854 ;  Viner's  Abr.  Covenant  0.  10 ;  Rollers 
Abr.  Covenant  C.  519;  Eellar  v.  Qaspard,  Lid.  266; 
Tilden  v.  Walker,  Id.  477;  Newicm  v.  Osborne,  Styles,  887, 
406,  481. 

IV.  The  words  in  this  lease  upon  which  the  covenant 
to  pay  rent  arises,  are  not  the  technical  words  "yielding 
and  paying,"  nor  any  words  of  art  having  a  known  legal 
signification,  but  terms  of  common  use,  clearly  conveying 
to  the  non-professional  mind  the  obligation  of  the  lessee  to 
pay  the  rent  As  to  the  character  of  the  covenant,  see 
TiNDALL,  C.  J.,  in  Williams  v.  BumeU,  1  Man.  Gr.  &  Sc. 
429 ;  HaUeU  v.  Wylie,  8  John.  46 ;  Bains  v.  Kneller,  4 
Carr.  &  Payne,  8.  As  to  what  words  vrill  make  an  express 
covenant,  see  BreU  v.  Cumberland,  Cro.  Jac.  899 ;  Marshall 
V.  Craig,  1  Bibb,  879;  Wright  v.  Tuttle,  4  Day,  821; 
MUcheU  Y.  Hazen,  4  Conn.  508 ;  BuU  v.  TalboU,  5  Cow. 
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170 ;  Mead  v.  Billings^  10  John.  99  ;  Livingston  v.  Stickle^ 
8  Paige's  Ch.  402 ;  2  Bac.  Abr.  Title  Covenants,  A ;  Whart. 
L.  Lexicon,  Title  Covenant,  p.  227;  Com.  Dig.  Title 
Covenant,  2. 

John  Hodgden  and  J.  S.  Govd  for  the  appellee. 

L  Bent  reserved  generally,  without  naming  heirs,  admin- 
istrators or  assigns,  accrues  only  to  the  lessor,  unless  it  is 
made  payable  "  during  the  term."  2  Piatt  on  Leases,  88 ; 
Bland  v.  Inman,  Cro.  Car.  288 ;  Bichmond  v.  Butcher,  Cro. 
Eliz.  217 ;  Sacheverall  v.  Froggatt,  8  Saund.  698 ;  4  Bac. 
Abr.  81,  Executors  and  Administrators,  H ;  Jacqwes  v. 
Qould,  4  Cush.  884. 

n.  A  covenant  in  law  arising  upon  the  reddrndum 
through  privity  of  estate  runs  with  the  land,  and  after 
assignment  and  the  acceptance  of  the  assignee,  the  lessee 
is  no  longer  liable  for  rent  The  acceptance  of  rent  by  the 
lessor  from  the  assignee,  is  an  admission  that  the  assignee 
is  his  tenant  Piatt  on  Leases,  163,  855.  Fisher  v.  Ameers^ 
Browne  &  Gtold,  20 ;  Wadham  v.  Marlowe  Jc  East,  814 ; 
Marsh  v.  Brace,  Cro.  Jac.  884 ;  Brett  v.  Oumberland,  Cro. 
Jac.  523 ;  Kempton  v.  Walker,  9  Verm.  191 ;  Iggalden  v. 
May,  9  Ves.  Jr.  330 ;  Vyryaw  v.  Arthur,  1  Bam.  &  Cress. 
416 ;  2  Bac.  Abr.  567,  Covenant  B. 

in.  The  words  "  yielding  and  paying"  or  "  at  the  yearly 
rent"  imply  the  condition  on  which  an  estate  is  to  be  held, 
and  aided  by  privity  of  estate,  constitutes  a  covenant  in 
law,  but  not  an  independent  obligation  that  will  bind  the 
lessee  for  the  payment  of  rent,  after  the  assignment  of  his 
lease,  and  the  acceptance  of  the  assignee  as  tenant  by  the 
lessor.  And  there  are  no  words  in  the  lease  which  indicate 
an  intention  on  the  part  of  the  lessees  to  bind  them- 
selves by  an  independent  contract  to  pay  the  rent  for  the 
whole  twenty-five  years,  whether  they  parted  with  the 
estate  or  not  2  Bac.  Abr.  Cov.  B. ;  2  Pktt  on  Leases,  162 ; 
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1  Saun<L  241 ;  IggaMen  v.  Jfoy,  and  Kempton  v.  Walker^ 
8upra;  Dom.  Civ.  L.  §  2,  div.  21 ;  Salsibury  v.  Phillips^  10 
John.  57;  Oulver  v.  Sissan^  3  Com.  264 ;  ScoU  v.  Fields,  7 
Watts,  860 ;  Drummond  v.  Bichards,  2  Mum.  887 ;  Wolver- 
idge  v.  SUwardy  8  Moore  &  Scott,  365 ;  Briscoe  v.  JTtn^, 
Cro.  Jac.  281. 

IV.  The  action  as  to  Jesup's  Executors  is  barred  by  the 
Statute  of  Limitations,  Code  of  1851,  §  2405. 

Lows,  J. — An  action  to  recover  rent  due  upon  a  lease 
submitted  to  and  tried  by  the  court,  who  found  the  following 
fiicts,  to  wit: 

1st  The  exhibit  attached  to  the  original  petition  filed  by 
plaintiffs,  is  a  copy  of  the  lease  upon  which  suit  is  brought, 
and  which  was  made  by  James  Fanning,  in  his  lifetime,  to 
Frederic  S.  Jesup  in  his  lifetime,  and  Edward  Stimson,  one 
of  the  defendants. 

2d.  Said  James  Fanning  died  about  the  third  day  of  May, 
1857,  and  plaintiffs  are  his  legal  heirs.  Frederic  S.  Jesup 
died  about  the  third  day  of  October,  1856,  and  defendants, 
Smith,  Boisot,  and  M.  EL  Jesup,  are  the  executors  of  his 
last  will  and  testament 

3d.  Edward  Stimson,  one  of  the  lessees  and  defendants, 
conveyed  all  bis  interest  in  the  leasehold  premises  to  Frede- 
ric S.  Jesup,  his  co-lessee,  on  the  23d  day  of  January,  A, 

D.  1856,  by  deed  duly  acknowledged  and  recorded,  as  set 
up  in  answer  of  said  Stimson.  That  on  the  first  day  of 
January,  A.  D.  1857,  the  said  executors  of  said  P.  S.  Jesup, 
by  deed  duly  acknowledged  and  recorded,  conveyed  all 
their  interest  in  said  leasehold  premises,  and  all  the  interest 
of  their  said  testator,  and  the  interest  acquired  from  said 
Stimson  by  their  said  testator,  absolutely  and  fully  to  Isaac 

E.  Taylor,  as  set  forth  in  answer  of  defendants.  That  said 
Taylor,  on  or  about  the  11th  of  March,  A.  D.  1857,  entered 
into  an  agreement  with  one  B.  W.  Balch,  in  writing,  to  sell 
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and  convey  to  said  Balch,  his  interest  in  said  leasehold 
premises.  That  afterwards  said  Taylor  conveyed  the  same 
by  deed  to  Balch,  dated  the  24th  of  September,  1857,  and 
duly  recorded  in  the  registry  of  deeds  for  said  county,  in 
book  No.  5  of  town  lots,  page  185,  and  that  no  rent  was 
due  at  the  time  of  the  assignment  of  the  lease  and  the 
acceptance  of  rent  by  the  lessor  from  the  assignee. 

4th.  That  said  James  Fanning  was  paid  up  in  full  for 
the  rent  of  said  leasehold  premises  to  the  first  of  June,  A. 
D.  1856,  by  said  Frederic  A.  Jesup  himself  That  after 
the  death  of  said  Jesup,  his  said  executors  paid  to  said 
James  Fanning,  in  person,  five  hundred  and  fifty  dollars, 
and  said  Balch  paid  to  said  James  Fanning,  in  person,  fifty 
dollars,  and  after  the  death  of  said  James  Fanning,  the  said 
Balch  paid  to  M.  M.  Hayden,  administrator,  and  Catharine 
Fanning,  administratrix,  of  the  estate  of  said  James  Fanning, 
said  Catharine  being  one  of  the  plaintiflfe,  the  ftirther  sum 
of  sixteen  hundred  and  fifty-eight  dollars ;  that  said  pay- 
ment to  said  Hayden  and  Cathariue  inured  to  the  benefit 
of,  and  was  in  fact  made  to,  plaintiffs. 

5th.  That  the  following  order  was  made  by  the  County 
Court  of  Dubuque  county,  Iowa,  at  the  September  term  of 
said  court,  A.  D.  1858,  to  wit: 

"Estate  of  F.  S.  Jesup.  — &pt  Term,  1868. 
"  Ordered,  that  the  executors  of  said  estate  shall  cause 

to  be  published  a  notice  of  their  appointment 

for week  in  the  daily 

four a  daily  newspaper  published  in  Dubuque. 

"  S.  Hempstead,  Qmnty  Judge." 

The  above  evidence  was  shown  by  the  clerk  of  the  said 
County  Court,  to  have  been  produced  from  the  files  of  said 
court  to  be  signed  by  the  county  judge,  but  was  not  recorded 
in  the  records  of  said  estate.  It  is  further  found  by  the 
court,  that  this  claim  was  not  pending  in  District  or  Supreme 
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Court,  and  was  not  filed  within  eighteen  months  of  publi- 
cation of  notice,  pursuant  to  said  order.  Said  publication 
was  made  four  weeks  in  the  Dubuque  Express  &  Herald, 
a  daily  newspaper  published  in  Dubuque,  commencing  24th 
September,  1858.  That  the  will  of  Jesup  provided  that 
his  executors  should  continue  the  business  of  banking  for 
five  years  after  his  death,  and  for  that  purpose  might  use 
the  sum  of  ten  thousand  dollars;  also  that  they  should 
leaye  the  sum  of  five  thousand  dollars  in  the  firm  of  Edward 
Stimson  k  Co.,  for  five  years.  That  none  of  the  debts  of 
the  estate  of  Jesup  had  been  paid,  that  there  was  a  suit  for 
fifteen  thousand  dollars  still  pencUng  in  the  Supreme  Court 
against  the  estate.  That  there  is  a  large  amount  of  property 
of  the  estate  in  Illinois,  still  undisposed  of,  and  which  will 
have  to  be  disposed  of  before  the  estate  can  be  settled  up 
and  the  administration  closed,  and  that  several  suits  had 
been  commenced  against  the  executors  since  the  eighteen 
months  expired,  and  judgments  rendered  thereon,  without 
objection  by  executors. 

Upon  the  foregoing  fiicts  under  the  pleadings  in  the  case, 
the  court  found  that  the  plaintiff  have  no  cause  of  action 
against  the  defendants  or  either  of  them  for  rent 

The  single  question  raised  by  the  assignment  is,  whether 
the  court  reached  a  correct  conclusion  upon  the  facts  found. 

The  lease  referred  to,  in  the  above  statement  of  facts,  is 
in  the  nature  of  an  indenture,  upon  a  lot  in  the  city  of 
Dubuque,  running  twenty-five  years  from  the  Ist  day  of 
June,  1864,  "  At  a  yearly  rent  of  one  thomand  dollars  for  the 
first  ten  yearSy  and  twelve  hundred  and  fifty  doUars  for  the 
remaining  nine  years^  payable  at  the  expiration  of  each  and 
every  year  of  the  feose."  ♦****«  The  said  lessees  weU 
and  truly  keeping  and  performing  their  part  of  these  presents  to 
be  by  them  performed  as  aforesaid^ 

The  words  above  italicised  are  the  only  reservation  of 
rent  contained  in  the  lease.    Whether  they  amount  to  an 
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express  or  implied  covenant  to  pay  rent  is  the  important 
question  to  be  determined  in  this  cause.  For,  if  the  formeri 
it  will  be  conceded  that  under  the  privity  of  contract  arising 
from  such  a  covenant,  the  obligation  of  the  lessees  to  pay 
rent  runs  with  the  land,  and  continues  during  the  whole 
term.  On  the  other  hand,  if  it  is  a  covenant  of  the  latter 
description,  then  the  liability  of  the  tenant  founded  as  it  is 
on  privity  of  estate,  only  determines  upon  the  assignment 
of  the  lease  to  another,  and  does  not  survive  the  acceptance 
of  rent  by  the  lessors  from  the  assignee.  2  Piatt  on  Leases, 
162, 163,  355;  Marsh  v,  Braoe,  Cro.  Jac.  834;  Id.  528;  9 
Vermont,  191. 

Betuming  to  the  question  then,  whether  the  covenant 
arising  upon  the  above  reddendum  in  this  lease  is  express  or 
implied,  we  remark  in  the  first  place,  that  it  is  plain  that 
the  lease  contains  no  undertaking  or  promise  in  terra$ 
or  vxyrds^  that  the  lessee  will  pay  the  lessor  or  his  assignsi 
&c  The  rent  reserved  is  general,  not  to  be  paid  to  the 
lessor,  or  at  the  close  of  the  term,  but  at  the  expiration  of 
each  and  every  year  of  the  lease.  It  does  not  purport 
upon  its  face  to  create  a  personal  obligation  on  the  part  of 
the  lessees,  distinct  from  and  irrespective  of  the  covenant 
which  runs  with  the  land.  Now,  aside  from  all  authority 
bearing  upon  this  point,  it  would  seem  to  be  not  only  a 
natural  but  a  sound  inference  of  law,  that  inasmuch  as 
leases  are  assignable  under  the  statutes,  that  a  covenant  to 
pay  generally  during  the  term,  and  not  in  express  terms  to 
the  lessor,  must  necessarily  run  with  the  land,  and  there- 
fore is  implied,  and  cannot  and  ought  not  to  be  held  to  bind 
the  assignor  to  a  performance  of  the  conditions  therein, 
especially  afler,  (as  in  this  case)  the  acceptance  of  rent  &om 
the  assignee. 

Besides,  the  covenant  arising  upon  the  reddefndum  of  this 
lease,  as  above  set  forth,  is  not  stronger  as  affecting  the 
continued  liability  of  the  lessees,  than  the  covenant  created 
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by  the  words  "  yielding  wrid  paying,^'*  Whether  these  latter 
words  in  a  lease  amount  to  an  express  or  implied  covenant, 
the  authorities  are  to  some  extent  contradictory,  as  a  refe- 
rence to  those  cited  by  the  appellants  will  show.  Still,  it  is 
believed  that  the  weight  of  all  later  opinions  favor  the  idea 
that  they  amount  only  to  an  implied  covenant  A  fair 
type  of  the  more  recent  of  these  opinions  will  be  found 
reported  in  the  9th  Vermont,  191,  in  the  case  of  Kempian  v. 
Walker,  where  Judge  Phelps,  in  remarking  upon  a  lease 
containing  no  covenant  in  terms  on  the  part  of  the  lessee, 
for  the  payment  of  rent,  the  demise  being  upon  the  condi- 
tion of  his  ^^  yielding  and  paying  "  the  rent  specified,  says  in 
relation  to  the  question  whether  such  words  amount  to  an 
express  or  implied  contract,  that  "  the  old  authorities  appear 
quite  contradictory,  and  the  elementary  writers  have  handed 
them  down  to  us  as  they  are.  On  the  whole,  however,  the 
weight  of  authority,  and  especially  of  modem  authority, 
appears  to  be  in  favor  of  holding  these  covenants  implied." 

*  *  *  *  "It  seems  to  me  obvious  that  the  distinction 
has  reference  to  the  matter  of  the  obligation,  and  that 
unless  the  lessee  bind  himself  personally,  in  express  terms, 
to  the  payment  of  the  rent,  his  obligation  is  incident  to  his 
estate,  and  so  far  as  it  gives  a  personal  remedy  by  action 
of  covenant,  it  is  implied.  It  was  doubtless  competent  for 
tiie  lessee  to  assume  upon  himself  to  pay  the  rent,  as  an 
enduring  obligation  which  might  survive  an  assignment  of 
his  term.  Whether  he  has  done  so  in  any  given  case  is  a 
question  of  intention  to  be  gathered  from  the  deed.  If  he 
expressly  undertake,  promise,  or  covenant  to  pay  it,  the 
question  is  at  rest;  but  if  he  merely  accepts  the  lease,  which 
reserves  the  rent,  and  has  the  power  by  law  to  assign  the 
term,  the  absence  of  such  express  undertaking  aflfbrds 
strong  evidence  of  the  intent  of  the  parties  on  this  point" 

*  *  *  *  "  Upon  the  whole,  we  think  this  covenant  is 
to.be  considered  an  implied  one,  so  jfiir  as  respects  theques- 

VouXm.        7 
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tion  between  these  parties,  and  that  it  does  not,  on  the  &ce 
of  it,  import  a  mere  personal  obligation  resting  upon  the 
defendant,  upon  the  footing  of  an  express  contract  after  his 
tenancy  has  ceased."  Between  the  case  at  bar  and  the  one 
discussed  by  Judge  Phelps,  of  Vermont,  there  is  no 
perceptible  difference  in  principle. 

The  clear,  strong,  common-sense  view  which  that  dis- 
tinguished jurist  has  taken  of  this  much  mooted  question, 
will  commend  itself  to  the  profession,  as  it  has  to  this  court, 
and  adopting  a  similar  line  of  thought  upon  the  subject,  we 
have  but  little  hesitation  in  declaring  that  the  law  of  this 
case,  upon  the  &cts  found,  is  with  the  defendants,  and  that 
the  judgment  below  should  therefore  be 

Affirmed. 


Bead  v.  Howe. 


1.  AFPOisvutST  OF  APMiHiffrBATOBfl.  The  Probate  Court  maj  appoint  one 
.  or  more  administrators  of  an  estate,  and  an  appointment  of  an  addittonal 

administrator,  against  the  protests  of  the  one  first  appointed,  will  not  bo 
disturbed  when  it  does  not  appear  that  the  court  has  abused  its  disoretioQ 
in  maldng  such  appointment. 

2.  A0BEB1IB5T  OF  SBPABATioiT.  An  agreement  of  separation  does  not  dis- 
solve the  marital  relation  of  the  parties,  nor  direst  the  wife  of  the  first 
right  to  administer  upon  the  estate  of  the  husband. 

Aj>pedl  from  Black  Hawk  District  (hurt 

Wednesday,  April  9. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

Brainard  <t  McClure  for  the  appellant. 
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The  appellee  had  no  interest  in  the  estate  of  her  husband, 
and  was  not  entitled  to  administration.  The  deed  of  sepa- 
ration operated  as  an  entire  and  complete  relinquishment 
of  all  rights  or  interest  she  could  have  in  the  estate  of  her 
husband.  Baker  v.  Barney,  8  John.  R  72 ;  Fenner  v.  LeunSy 
10  Id.  88;  Beach  v.  Beach,  2  Hill,  260;  Suttcm  v.  Z?way,  8 
Barb.  100;  Oarterr.  Carter,  14  S.4;M.  59;  Woody.  War- 
den, 20  Ohio,  518 ;  Kinman  v.  Daniel,  18  B.  Monr.  496 ; 
Bright  Hus.  &  W.  818 ;  Charles  v.  Charles,  8  Grattan,  486; 
Barrow  v.  Barrow,  24  Verm.  875. 

W.  T.  Barker,  for  the  appellee,  relied  upon  §  2848, 
Eevision  of  1860;  Parham  v.  Parham,  6  Humph.  287; 
Waikma  v.  Watkim,  7  Yerg.  288. 

Lowe,  J. — In  August,  1869,  Prescott  H.  Read  died  in- 
testate. C.  K.  Howe  was  appointed  his  administrator.'  In 
September  following,  application  was  made  to  the  county 
judge  of  Black  Hawk  County,  by  the  surviving  widow  of 
the  deceased,  for  letters  of  administration,  based  upon  what 
was  claimed  to  be  a  precedent  right  under  the  statute 
to  administer.  The  estate  was  represented  to  be  worth 
$20,000.  The  application  was  resisted  by  Howe,  the  pre- 
viously appointed  administrator,  mainly  upon  the  ground 
that  the  applicant  had  no  interest  whatever  in  the  assets 
and  property  of  the  estate,  having,  by  articles  of  separa- 
tion, entered  into  with  the  deceased,  on  the  18th  day  of 
October,  1858,  in  the  county  of  McHenry,  State  of  Illinois, 
relinquished,  for  the  consideration  therein  named,  all  right 
of  support  and  maintenance,  and  all  interest  by  way  of 
alimony,  dower  or  otherwise,  in  or  to  any  personal  or 
real  estate  of  which  the  said  Preston  H.  Bead  was  then  or 
might  thereafter  be  seised  or  possessed  o£  The  applicant 
replied,  that  the  contract  specified  was  contrary  to  the 
policy  of  the  law,  and  void ;  that  it  was  obtained  through 
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duress,  and  had  been  disregarded  and  violated  by  the  de- 
ceased in  his  lifetime. 

Upon  hearing,  the  County  Court  deemed  it  advisable, 
under  the  circumstances,  to  appoint  the  applicant  an  exe- 
cutrix, in  conjunction  with  the  said  Howe.  Upon  an 
appeal  to  the  District  Court,  this  decision  was  affirmed,  and 
we  see  no  sufficient  reason  for  changing  the  order,  now 
that  the  matter  is  brought  before  us.  The  power  to  ap- 
point more  than  one  executor  is  clearly  given  in  the  statute. 
There  is  no  showing  in  the  record  that  the  judge  of  probate 
has  abused  his  discretion  in  the  premises.  There  is  nothing 
to  show  that  Mr.  Howe  is  a  relative  or  a  creditor,  or  that 
he  has  any  superior  claim  to  administration  over  Mrs.  Bead, 
even  supposing  the  contract  of  separation  a  valid  one,  — 
a  question  upon  which  we  should  forbear  now  to  express 
any  opinion,  for  the  reason  that  we  can  readily  conceive 
ho^  very  important  rights  may  turn  upon  that  very  ques- 
tion« 

What  provision  of  the  statute  has  been  violated  by  this 
appointment  has  not  been  shown,  nor  in  what  the  irregu- 
larity consists,  except  the  alleged  reason  that  she  has  no 
interest  whatever  in  the  estate.  If  that  be  true,  still,  from 
all  we  can  discover  in  the  record,  she  stands  upon  an  equal 
footing  with  Mr.  Howe.  He  claims  no  precedence  as  a 
preferred  executor  under  the  statute,  and  if  he  does  not  like 
the  companionship  of  Mrs.  Beed  in  the  administration,  it 
is  his  privilege  to  throw  up  his  commission  and  retire.  On 
the  other  hand,  whatever  may  be  said  touching  the  validity 
of  the  articles  of  separation  in  this  case,  it  cannot  be  claim^ 
that  they  had  the  effect  to  dissolve  the  marital  relations  of 
the  parties,  and  that  after  all,  at  the  death  of  Mr.  Bead,  his 
wife  was  in  law  his  widow,  and,  as  such,  technically  had 
the  first  right  to  administer  upon  the  estate.  And  as  this 
right  does  not  seem  to  be  limited  or  qualified  in  any  way 
^  by  the  statute  we  do  not  see  why  she  has  not  as  good  ground 
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to  complain  of  being  associated  with  a  stranger  in  the  ad- 
ministration, as  this  stranger  has  with  her. 

Affirmeg 


Pklan  v.  De  Bevard  et  al 


riS     63 
[88    486 

18     6S 
97  e8g 

L  LxASB :  HOUffTBAD :  ASSiaNMBNT.  P.  leased  to  S.  a  oertainlot  for  a  tenn       li    r^ 

of  fire  years,  for  an  annual  rent  agreed  upon,  and  in  the  oontract  it  was       ^^   ^^ 

further  agreed  that  if  S.  should  erect  a  building  suitable  for  a  family,  and        J^  ^ 

a  stable  on  said  premises,  the  lessor  should  paj  to  the  lessee  the  value  of       dioe  577 

the  same  on  the  expiration  of  the  term.    The  lessee  made  the  proposed       fis    68 

improTements  and  occupied  the  house  as  a  homestead :  Hetd,  '^  ^ 

1.  That  the  right  to  the  possession  of  the  premises  during  the  term 
under  the  lease  could  not  be  assigned  bj  the  husband  without  the  con- 
currenoe  of  the  wife. 

2.  That  an  assignment  bj  the  husband  alone  would  carry  to  the 
assignee  the  right  to  recover  of  the  lessor  the  value  of  the  improve- 
ments at  the  expiration  of  the  term. 

Appeal  from  the  Dubuque  District  (hurt 

Wednesday,  April  9. 

Pelan  leased  to  Snow  certain  premises  for  the  term  of  five 
years,  from  and  after  the  first  day  of  April,  1855.  Snow 
was  to  pay  an  annual  rent  of  sixty  dollars.  It  was  further 
agreed  that  if  Snow  should  erect  a  building  suitable  for  a 
fiunily,  and  a  stable,  on  the  leased  premises,  the  lessor  was 
to  pay  him  at  the  expiration  of  the  lease,  the  value  of  the 
same,  to  be  estimated  by  persons  to  be  chosen  by  the  parties. 
Snow  did  make  the  proposed  improvements,  and  occupied 
the  house,  so  erected,  as  his  homestead.  On  the  12th  No- 
vember, 1856,  he  made  an  assignment  of  this  lease,  as 
follows : 
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"  For  value  received,  I  hereby  assign,  transfer,  set  over 
and  sell  unto  Frederick  W.  De  Bevard,  his  heirs  and  assigns, 
all  my  right,  title  and  interest  in  and  to  the  within  lease,  as 
witness  my  hand,  this  12th  day  of  Nov.,  1856. 

"Harvey  Snow." 

On  the  28th  of  August,  1857,  De  Bevard  made  a  similar 
assignment  of  the  written  lease  to  Goodrich,  Willard  &  Co. 
the  said  De  Bevard  then  being  in  possession  of  the  premises. 
Dec  1,  1857,  De  Bevard  and  wife  mortgaged  the  leasehold 
premises  to  Milton,  Conger  &  Cole,  describing  the  same 
thus :  "  the  following  described  premises  and  the  lease  there- 
of, to  wit:  Lot  No.  &c.,  (giving  the  description,)  also  all 
buildings  and  improvements  erected  on  said  premises. 
Also  all  my  interest  in  the  lease  or  balance  of  the  term  of 
years  of  said  lot  from  C.  Pelan  to  said  grantor.'*  The  notes 
secured  by  said  mortgage  were  assigned  to  Vanhorn,  Luce 
k  Co.  The  mortgagees  and  their  assignees  had  notice  of  the 
assignment  to  Goodrich,  Willard  &  Co. 

In  an  action  between  Pelan  and  De  Bevard,  it  was  found 
that  a  certain  amount  was  due  for  improvements,  which 
was  paid  into  court  The  court  below  deemed  that  this 
sum  should  be  applied  to  the  payment  of  the  mortgage, 
and  from  this  order  Goodrich,  Willard  &  Co.  appeal. 

Choky,  Blatchley  &  Adams  for  appellant,  argued : 

L  That  said  firm  had  at  least  as  good  title  as  De  Bevard, 
for  the  reason  that  Mrs.  Snow  did  not  join  in  the  assign- 
ment through  which  he  cWms. 

U.  That  a  leasehold  interest  is  not  real  estate,  and  there- 
fbre  a  legal  homestead  cannot  be  carved  out  of  it.  2  Bouv. 
List  265 ;  Murdock  v.  Badcl^e,  7  Ohio,  119. 

in.  The  lease  contains  two  distinct  contracts — one  is  for 
the  use  and  occupation  of  the  lot  for  a  term  of  years,  and 
in  the  other  the  lessor  agrees  to  pay  at  the  expiration  of  the 
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term  for  the  improvements  a  sum  to  be  ascertained  in  a 
certain  way  specified ;  and  if  the  assignment  withont  the 
concurrence  of  the  wife  was  invalid  as  to  the  first,  it  was 
invalid  as  to  the  second. 

W.  G.  Friend  and  Thomtis  M.  Monroe  for  appellee, 

Contended  that  as  the  assignment  by  Snow  to  De  Bevard 
was  accompanied  by  the  possession,  and  the  assignment  to 
appellant  was  not  so  accompanied,  appellee  had  the  better 
title;  and  that  the  lease  was  a  chattel  real,  out  of  which  a 
homestead  could  be  carved,  citing  Bla.  Com.  2  Book,  p. 
886 ;  Beeve's  Dom.  Bel  22 ;  2  Kent's  Com.  13^. 

Wright,  J. — It  is  claimed  by  appellees  that  the  premises 
constituted  the  homestead  of  De  Bevard,  and  that  the  assign- 
ment by  him  to  appellants  was  void,  because  his  wife  did 
not  join  in  the  conveyance.  To  this  it  is  answered  that 
De  Bevard  had  but  a  leasehold  interest,  which  is  not  a 
l^al  estate,  and  that  a  homestead  cannot  be  carved  out  of 
it  This  position  we  do  not  think  tenable.  The  head  of  a 
fiimily,  who,  as  the  owner  of  the  homestead,  is  entitled  to 
the  exemption  provided  by  statute,  is  not  limited  to  any 
particular  estate,  either  as  to  its  duration  or  extent  The 
homestead  is  liable  for  taxes,  and  subject  to  a  mechanic's 
lien.  (§1248.)  Will  it  be  claimed  that  the  "house  used 
as  a  home,"  erected  on  leased  premises,  was  not  liable  to 
these  charges?  It  may  be  sold  to  satisfy  debts  created 
prior  to  the  passage  of  the  law,  or  prior  to  its  purchase, 
but  not  until  the  other  property  of  the  debtor  is  exhausted. 
And  would  it  be  claimed  that  if  on  leased  premises,  it  was 
liable  in  the  first  instance,  and  without  reference  to  the 
time  of  its  purchase?  Such  a  construction  would  violate, 
as  it  seems  to  us,  the  whole  spirit  and  policy  of  the  law. 
Not  only  so,  but  the  homestead  may  embrace  "one  or 
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more  tracts  of  land,  with  the  buildings  thereon,"  (§  1251,) 
and  the  term  "land,"  includes  "all  rights  thereto,  and 
interests  therein,  equitable  as  well  as  legal."  (§  26  ch.  8.) 

Then  again,  the  interest  was  such  as  might  be  sold  under 
execution  and  redeemed,  (Code,  §  1924,)  so  that  we  think 
the  language  of  the  law  is  in  accordance  with  its  reason 
and  correct  policy.  It  is  certainly  as  reasonable  and  con- 
sonant with  the  whole  scope  and  purpose  of  this  exemption 
to  extend  it  to  the  man  who  can  procure  a  possession  for  a 
term  of  years,  as  to  one  who  has  the  fee  simple. 

It  is  next  claimed  that  the  contract  between  Pelan  and 
Snow  consists  of  two  parts  —  1st,  a  grant  of  the  lot  for  a 
term  of  years ;  2d,  an  agreement  on  the  part  of  Pelan  to 
pay  for  the  improvements  at  the  expiration  of  the  term, 
and  that  the  assignment  would  be  good  without  the  joinder 
of  the  wife,  so  far  as  it  related  to  the  second  part,  though 
invalid  as  to  the  first  And  this  position,  we  think,  is  cor- 
rect. This  right  of  Snow,  or  his  assignee  to  compensation 
for  his  improvements,  was  not  a  part  of  the  homestead.  It 
was  independent  of  it,  and  was  as  much  the  subject  of 
transfer  or  assignment  as  a  promissory  note  or  any  other 
debt  against  Pelan.  Such  an  assignment  or  sale  is  in  no 
sense  a  conveyance,  within  the  meaning  of  the  statute.  All 
right  to  the  possession  of  the  premises  was  at  an  end,  at  the 
time  of  the  decree.  The  lease  had  expired,  and  there  was 
nothing  left  in  which  either  or  any  of  the  parties  had  any 
interest,  except  the  question  of  pay  for  the  improvements. 
Not  only  so,  but  De  Bevard's  assignment  from  Snow  is  pre- 
cisely of  the  same  nature  as  that  from  De  Bevard  to  appel- 
lants. And  we  think  it  is  well  said,  that,  if  appellants  are  not 
entitled  to  this  money,  neither  are  appellees,  for  they  claim 
under  a  mortgagor  who  had  no  title ;  and  if  this  be  so, 
then  Snow  is  entitled  to  it,  and  should  have  been  made  a 
party.  That  he  is  entitled  to  it,  no  one  claims.  It  is  a 
question  of  prior  right  between  contending  creditors,  and. 
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in  our  opinion,  the  money  should  be  paid  to  appellants, 
who  are  first  in  time  with  equal  equities. 


Eeversed.* 


English  v.  Waples  et  al. 

L  NonOE:  priobitt  of  liens.  A  junior  mortgage  recorded  prior  to  a  senior 
mortgage  is  entitled  to  priority  of  Uen,  unless  the  junior  mortgagee,  and 
those  daiming  under  him,  had  actual  or  constructive  notice  of  its  contents 
or  existence ;  or  such  notice  as  was  sufficient  to  put  them,  as  reasonable 
men,  upon  inquiry,  particularly  if  such  inquiry  would  hare  led  to  a  dis- 
covery of  the  rights  of  the  senior  mortgagee.  And  such  notice  is  sufficient 
if  imparted  before  the  completion  of  a  contract  of  purchase,  or  the  pay- 
ment of  the  purchase  money,  though  not  until  after  the  terms  of  the 
contract  have  been  agreed  upon. 

2.  Sami  :  NOncB  to  an  assigkeb.  Where  the  second  mortgagee  had  actual 
notice  of  the  existence  of  a  prior  mortgage,  which  was  recorded  before  an 
assignment  of  the  second  mortgage,  it  was  held  that  the  assignee  was 
diarged  with  notice. 

Appeal  from  Dubuque  District  Court, 

Wednesday,  Apbil  9. 

On  the  8th  of  July,  1856,  Waples  and  Walmsley  made  i^ 
mortgage  on  oertain  real  estate,  to  secure  a  debt,  then  owing 
by  them  to  the  complainant,  English.  This  mortgage  was 
duly  filed  for  record,  July  7,  1858.  These  same  parties 
(mortgagors,)  on  the  14th  of  October,  1866,  mortgaged  the 
same,  with  other  lands,  to  Dennis  N.  Cooley.    In  October, 

'  The  counsel  for  the  appellee  ffied  a  petition  for  a  re-hearing  of  this  cause, 
upon  the  ground  that  the  assignment  executed  by  De  Bevard  to  Goodrich, 
Willard  ft  Co.,  the  appellants,  did  not  transfer  the  second  part  of  the  con- 
tract—  the  right  to  recover  for  the  value  of  the  imprpvements  at  the  end 
of  the  term.  The  assignment  was  in  form  similar  to  the  one  set  forth  in 
the  statement  of  the  case  su/pra.  The  petition  after  being  duly  considered 
by  the  court,  was  overruled. 
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1857,  Cooley  assigned  his  mortgage  to  Samuels,  who  in 
February,  1859  assigned  the  same  to  Mason.  The  c^use 
was  heard  on  bill,  answer,  replication  and  proo^  and  a 
decree  entered,  giving  the  Mason  (Cooley)  mortgage  pri- 
ority, and  complainant  appeals. 

WHsonj  Utley  &  Doud  and  F.  K  BisseU  for  the  appellant 

L  The  plaintiff's  mortgage  having  been  recorded  in  the 
county  where  the  land  in  question  is  situated,  before  the 
assignment  of  the  Cooley  mortgage  to  Mason,  who  thereby 
had  constructive  notice  of  ita  existence  at  the  time  of  the 
assignment  to  him,  he  is  bound  by  such  notice,  unless  a 
superior  equitable  right  had  been  acquired  by  Samuels,  his 
assignor,  which  passed  to  him. 

IL  The  plaintiff  has  an  equitable  lien  on  the  lands,  as 
vendor,  for  the  unpaid  purchase  money,  and  his  deed  of 
the  land  to  Waples  and  Walmsley,  specifying  the  amount 
of  it,  which  was  recorded  immediately  after  its  execution, 
was  constructive  notice  to  all  the  world  of  the  existence  of 
his  lien,  so  that  the  subsequent  mortgages,  whether  in  the 
hands  of  the  mortgagees  or  their  assignees,  should  be 
subject  to  such  lien.  Chapman  v.  Tanner^  1  Verm.  267; 
Austin  V.  Hdlsey,  6  Ves.  475,  483;  Nain  v.  Prowse^  6  Id. 
672 ;  Hughes  v.  Kearny^  1  Shoales  &  Lefroy,  132 ;  Bond  v. 
Kmt,  2  Verm.  281 ;  Gibbons  v.  BaddaU,  2  Eq.  0.  Abr.  682 
n ;  Harrison  v.  SouthcotCy  2  Ves.  389  ;  Walker  v.  Presioiche^ 
Id.  622 ;  Burges  v.  Wheat,  1  Bla.  123 ;  Becket  v.  Cordley,  1 
Bro.  C.  C.  553;  Blackburn  v.  Oreyson,  Id.  420;  Smith  v. 
Htbbard,  2  Dick.  730;  Oomdl  v.  Simpson,  16  Ves.  278; 
Copper  V.  Spotswoode,  Tomlyn,  21 ;  Stafford  v.  Van  Rens- 
selaer, 9  Cow.  316 ;  Garson  v.  Greene,  1  John.  Ch.  R.  308 ; 
MlioU  V.  Edwards,  3  Bos.  &  Pal.  181 ;  Winter  v.  Ld.  Anson 
3  Russell,  488 ;  Tompkins  v.  Mitchell,  2  Rand.  428 ;  Thmi- 
ton  V.  Knox^s  Executors,  6  B.  Monr.  74 ;  Williams  v.  Roberta 
et  aZ.,  5  Ohio,  35 ;  Ross  v.  Whitson,  6  Yerger,  50 ;  Deibhr 
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V-  Bartmckj  4  Blackf  339;  Dyer  v.  Martm,  4  Scam.  148; 
6Ala.868;  1  Smedes  &  M.  197 ;  6  Id.  286 ;  4Mo.263; 
1  Texas,  826 ;  Boas  v.  Mrnng  et  al.  17  Ohio,  500;  Ocxmibs 
V.  Ooambe,  17  Id.  289;  Watson  v.  Wells,  5  Conn.  468; 
Patterson  v.  Johnson,  7  Ohio,  225;  AJdridge  v-  Dunn  et  aL, 
7  Black£  249;  Toung  et  al.  v.  Isett,  Morris,  460;  Pierson 
V.  i^iaiii  1  Iowa,  23 ;  Oilman  v.  Brown,  1  Mason,  192 ; 
S.  C,  4  Wheat  256;  Manly  v.  Mason,  21  Verm.  271; 
TTorfv.&cJe,  Id.496. 

nL  IJnreoorded  instruments  afifecting  real  estate  are 
valid  against  subsequent  purchasers,  with  notice.  Code  of 
1851,  §  1211 ;  Dussuame  et  al.  v.  Burnett  et  al,  5  Iowa,  96 ; 
MUler  Y.  Chittenden  et  al,  2  Id.  815 ;  BdlA  Co.  v.  Thomas, 
Id.  884;  Bktm  v.  Stewart,  Id.  878. 

rV.  The  assignment  by  Samuels  of  the  Cooley  mortgage 
to  Mason,  was  Uie  assignment  of  a  chose  in  action,  and  not 
the  assignment  of  an  estate ;  it  was  the  assignment  of  a 
chattel  interest ;  of  a  security ;  of  an  incident  to  the  princi- 
pal debt;  and  of  course,  is  subject  to  the  same  equities  and 
rights  in  the  hands  of  the  assignee  as  it  would  be  in  the 
hands  of  Cooley,  the  assignor.  The  mortgagee  knew  of 
the  existence  of  the  Plaintiff's  mortgage,  when  he  took  his, 
and  aside  firom  the  constructive  and  actual  notices  which 
his  assignee  and  persons  holding  under  him,  had  of  its 
existence  and  his  lien  as  vendor,  they  acquire  no  greater 
right  than  such  assignor  had.  HaJl  v.  Rider,  5  Cush.  231 ; 
Zietter  v.  Bowman,  6  Barb.  183 ;  CaMns  v.  Calkins,  8  lb. 
805 ;  Green  v.  Hart,  1  John.  580 ;  Jackson  v.  Branson,  19 
Id,  825 ;  Wilson  v.  Troup,  2  Cow.  195 ;  Runyan  v.  Mer- 
serau,  11  John.  584;  Orafi  v.  Webster,  4  Rawle,  255; 
Cooper  V.  Davis,  15  Conn.  556;  Gardner  v.  Heartt,  8 
Denio,  282. 

T.  M.  Monroe  and  Ben.  M.  Samuels  for  the  appellee. 

The  title  of  a  purchaser  or  incumbrancer  who  takes  with 
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notice  of  a  prior  unrecorded  sale  or  lien,  shall  be  post- 
poned to  such  sale  or  lien ;  yet,  if  the  latter  put  his 
conveyance  upon  record,  and  then  sell  for  a  valuable 
consideration,  to  a  bona  fide  purchaser,  who  has  no  notice, 
the  latter  shall  have  priority  over  the  first  purchaser  or 
incumbrancer.  The  State  of  Connecticut  v.  Bradish,  14  Mass. 
296 ;  3  Sug.  Ven.  260,  and  note  2 :  Norcross^  Executrix  v. 
Widgery,  2  Mass.  606;  TruU  v.  Bigelow,  16  Id.  405;  1 
Lomax  Dig.  395 ;  Curtis  v.  Lane^  6  Mumf  ;  Murray  and 
Winter  v.  BaUou  and  Hunt^  1  John.  Ch.  565  ;  Damarest  et 
ttx.  V.  Wynooop  et  al,  3  Id.  129 ;  2  Bob.  Pr.  80 ;  citing 
Southal  V.  McKean^  1  Wash.  336. 

I 

Wright,  J.-\The  mortgage  to  Cooley,  though  subse- 
quent in  date,  was  filed  for  record  before  that  to  com- 
plainant It  is  entitled  to  priority,  therefore,  unless  Cooley, 
and  those  holding  under  him,  had  actual  or  constructive 
notice  of  its  contents  or  existence,  or  such  notice  as  was 
sufficient  to  put  them,  as  reasonable  men,  upon  inquiry, 
and  particularly  so,  if  such  inquiry  would  certainly  lead 
to  a  knowledge  or  discovery  of  the  complainant's  right  or 
equity.  |  And  such  notice  would  be  sufficient  if  imparted 
before  the  completion  of  the  contract,  or  the  payment  of  the 
purchase  money,  though  ilot  until  after  the  terms  of  the 
trade  had  been  agreed  upon. 

Guided  by  these  familiar  principles,  we  are  constrained 
to  hold  that  this  decree  is  erroneous.  The  testimony  satis- 
fies us  that  Cooley  had  actual  notice  of  the  mortgage  to 
English,  at  the  time  he  took  his,  and  that  Samuels  had  the 
same  notice  before  he  consummated  his  purchase.  The  tes- 
timony, it  is  true,  is  in  some  degree  conflicting,  but  the 
decided  preponderance  is  in  favor  of  complainant's  position. 
As  to  Mason,  he  is  affected  with  constructive  notice,  for, 
at  the  time  of  his  purchase,  the  English  mortgage  was  re- 
corded. If  he  stands  in  the  attitude  of  a  purchaser,  then 
he  was  bound  to  take  notice  of  this  mortgage,  which  was 
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made  and  recorded  before  he  parted  with  his  money,  or 
negotiated  his  purchase.  K  he  stand  as  an  assignee  of  the 
mortgage,  he  is  in  no  better  condition.  While  the  first 
mortgage  was  not  recorded  at  the  time  Coolej  and  Samuels 
acquired  their  rights,  yet,  as  they  had  actual  notice,  the 
transfer  by  Samuels  to  Mason,  who,  at  the  time,  had  con- 
structive notice,  could  place  the  last  holder  in  no  better 
condition  nor  give  him  any  greater  equities  than  the  first, 
or  original  mortgagee. 

Eeversed. 


Beall  v.  West  et  al. 

1.  JuDGMBKT :  JoxHT  OBLiGATioiT :  MBBOKB.  A  decree  in  foredoBure  which 
finds  and  determines  the  order  and  amount  of  the  several  liens  on  the 
mortgaged  premises,  and  finds  and  a^udges  that  there  is  due  fh>m  afirm 
of  which  the  mortgagor  is  a  member,  to  another  defendant,  a  certain  sum 
on  a  copartnership  note,  secured  hj  a  junior  mortgage,  and  orders  a  sale 
of  the  mortgaged  property  for  the  payment  of  the  same,  without  giving 
the  holder  a  full  and  complete  remedy  against  such  mortgagor,  does  not 
operate  to  discharge  the  other  joint  obligors. 

Appeal  from  Dvbuque  Oity  Court 

Wednesday,  Apbil  9. 

The  material  facts  are  sufficiently  stated  in  the  opinion 
of  the  court 

John  H,  (yNieU  and  John  L.  Harvey  for  the  appellant 

L  The  judgment  against  West,  and  in  favor  of  Beall,  in 
the  case  of  Bichard  Bonson  v.  George  E.  West  &  Co.,  re- 
leased the  defendants,  Power  and  Spaulding,  from  liability 
on  the  note,  and  was  a  bar  to  this  action.  Robertson  v. 
SmUh  etalj  18  John.  459 ;  BeUshover  y.  The  (hmmonioeaUhj 


Digitized  by 


Google 


62  SUPREME  COURT  OF  IOWA, 

BeaU  y.  West 

1  Watts,  128;  Williams  et  cU.  v.  McFall  et  oZ*,  2  S.  &  Eawle, 
230;  Downey  ▼.  The  Farmers^  and  Mtchamci  Bank^  of 
GreencasOe,  18  S.  and  R  288 ;  Oihbs  v.  Bryant,  1  Pick 
118,  121 ;  Ward  v.  Johnson,  18  Mass*  148 ;  F^rry  v.  M<vr* 
tin  et  al,  4  John.  Gh.  666. 

IL  It  can  make  no  difference  that  the  judgment  pleaded 
was  rendered  by  a  court  of  chancery,  in  an  equitable  pro- 
ceeding. Such  a  decree  is  as  effectual,  as  a  bar,  as  the 
judgment  of  a  court  of  law.  Winans  v.  Dunham,  5  Wend. 
47 ;  Oaines,  Administrator,  v.  Strode,  5  Litt.  814 ;  The  United 
States  V.  Nmrse,  9  Pet  8,  28 ;  Thompson  v.  Clay,  8  Mon- 
roe, 859. 

in.  The  court  which  rendered  the  judgment  in  the  suit 
pleaded  in  bar  had,  by  statute,  the  powers  both  of  a  court 
of  law  and  equity,  and  could  foreclose  the  mortgage  and 
render  a  judgment  for  the  debt,  and  award  execution 
against  the  property  of  the  debtor  generally.  Code  of  1851, 
chap.  118 ;  Kramer  v.  Bebman,  9  Iowa,  114. 

(holey,  BlatMey  A  Adams,  for  the  appellee  contended : 

1.  There  was  no  judgment  rendered  in  the  foreclosure 
suit  against  West,  personally,  but  merely  a  judgment  of 
foreclosure  against  the  mortgaged  property.  2.  West, 
Powers  &  Co.,  could  not  have  been  properly  joined  in  the 
foreclosure  proceeding.  Sands  v.  Wood,  1  Iowa,  268;  8. 
That  while  a  decree  for  the  amount  found  due,  and  a 
judgment  on  the  bond,  may  be  had  at  the  same  time,  but 
one  can  be  enforced.  Khetzer  v.  Bradstreet,  1  G.  Greene, 
882 ;  (holey  et  al  v.  Hobart,  8  Iowa,  858. 

BALDWrN,  0.  J.  ^ —  This  action  is  upon  a  promissory  note, 
signed  by  the  defendants  in  their  firm  name,  and  under 
style  of  West,  Powers  &  Co.,  and  payable  to  Hezekiah 
Beall,  the  assignor  of  plaintiff.  The  defendants,  Powers 
and  Spaulding  answered  separately,  and  the  only  portion  of 
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their  defen^  which  it  is  material  now  to  refer  to,  is  that 
which  denies  the  plaintiff's  right  to  recover,  for  the  reason 
that  in  a  certain  case  in  the  Dubuque  District  Court,  wherein 
one  Bonson  was  complainant,  and  the  said  Beall  and  West 
and  others  were  respondents,  the  said  Beall  claimed  and 
obtained  a  judgment  against  said  West  for  the  amount  of 
said  note,  whereby  Powers  and  Spaulding  were  discharged 
firom  all  liability  thereon. 

The  defendant  West,  answered  separately,  firom  which  it 
appears,  that,  to  secure  the  payment  of  said  partnership 
note.  West  and  wife  had  executed  to  said  Beall,  a  mortgage 
on  certain  real  estate,  which  had  been  purchased  by  West 
from  Bonson,  and  for  which  West  had  only  a  bond  for  a 
deed.  West  further  states  in  his  answer,  that  Beall  had 
brought  his  action  of  foreclosure,  and  had  obtained  a  decree 
for  the  sale  of  the  property  so  mortgaged,  with  an  order 
that  the  proceeds  of  such  sale  be  applied  to  the  payment  of 
the  note  so  secured ;  and  that  by  reason  of  such  proceeding, 
he.  West,  was  discharged  fit)m  further  liability.  Powers 
and  Spaulding  plead  specially  the  Bonson  decree,  and 
West  plead  specially  the  Beall  decree,  as  a  bar  to  the  right 
of  plaintiff  to  recover. 

It  may  be  here  remarked  that  West  does  not  appeal,  and 
the  &ct  that  Beall  had  obtained  a  decree  of  foreclosure  against 
West,  as  set  up  by  him  in  his  special  answer,  is  not  a  matter 
of  defense  by  the  appellants.  The  decree  in  the  Bonson 
case  is  the  only  one  relied  upon,  as  showing  that  they  were 
released  firom  liability  on  said  note. 

It  appears  from  the  record  introduced  in  evidence,  that 
Bonson  filed  his  bill  in  equity  for  the  purpose  of  enforcing 
against  West  a  vendor's  lien  upon  the  premises  m6rtgaged 
by  West  to  BealL  West,  Beall,  and  other  incumbrancers, 
were  made  parties  defendant  to  this  bill,  for  the  purpose  of 
declaring  the  priority  of  the  several  liens  on  said  lands, 
fii  the  final  decree  in  this  Bonson  case,  after  reciting  that 
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there  is  so  much  due  by  West  to  Bonson,  and  the  com- 
plainant  recover,  &c.,  the  following  appears  as  part  of  the 
same  entry :  "  And  that  Hezekiah  Beall,  have  and  recover 
of  the  said  George  R  West,  the  sum  of  two  thousand  nine 
hundred  dollars,  (the  amount  of  the  note  signed  by  said 
firm,)  and  that  the  property  be  sold,"  &c.  The  court 
refused  to  instruct  the  jury  at  the  request  of  the  defend- 
ants, that  if  they  believed  from  the  evidence  that  a  decree 
was  rendered  by  the  District  Court  in  favor  of  Hezekiah 
Beall  on  the  same  identical  note,  against  G^oi^ge  R  West^ 
one  of  the  firm  of  West,  Powers  &  Co.,  prior  to  the  com- 
mencement of  this  suit,  in  the  case  of  Bonson  v.  West,  Beall 
et  al.,  then  the  plaintiff  is  not  entitled  to  recover.  The 
refusal  of  the  court  to  give  this  instruction  is  the  only 
ruling  the  appellants  can  rely  upon  for  a  reversal.  The 
position  assumed  by  counsel  for  appellants  is,  that  a 
judgment  against  one  of  the  several  joint  obligors  is  an 
extinguishment  or  merger  of  the  original  liability ;  that  the 
holder  of  a  joint  note  by  taking  a  judgment  against  one  of 
the  joint  makers,  releases  the  other  co-obligors,  and  trusts 
to  the  new  and  higher  security,  — the  judgment 

The  first  question  to  be  disposed  of  is,  whether  Beall 
ever  obtained  a  judgment  against  West,  one  of  the  co- 
obligors.  If  not,  the  appellant's  defense  &lls  to  the  ground. 
It  will  be  recollected  that  Bonson  brought  his  proceeding 
to  enforce  against  West  a  vendor's  lien.  Beall  was  a 
mortgagee  under  West,  Bonson's  vendee.  Beall  was  not  the 
complainant.  He  did  not  institute  any  proceeding  to 
recover  upon  the  note  given  him  by  West,  nor  did  he,  in 
his  answer  to  Benson's  claim,  ask  a  judgment  against  his 
co-defendant,  West  In  the  decree,  the  amount  due  by 
West  to  the  complainant  and  to  Beall  is  stated,  and  the 
property  mortgaged  ordered  to  be  sold,  — the  proceeds  to 
be  applied,  first,  to  the  payment  of  the  purchase  money ; 
second,  to  the  payment  of  the  amount  secured  to  Beall.    A 
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judgment,  under  the  law  in  force  when  this  cause  of  Bonson's 
was  determined,  is  declared  to  be  a  final  adjudication  of  a 
civil  action.  Under  the  Kevision,  §  3121,  a  judgment  is 
said  to  be  a  final  adjudication  of  the  rights  of  the  parties 
in  an  action.  Under  §  3123  of  the  Eevision,  it  is  pro- 
vided that  the  court  may  determine  the  ultimate  rights  of 
the  parties  on  the  same  side,  as  between  themselves,  and 
may  grant  to  any  party  any  afl&rmative  relief  which  he  may 
be  entitled  to,  and  render  judgment  accordingly,  and  may 
render  such  and  so  many  judgments,  joint,  separate,  and 
cross,  as  may  be  necessary  to  express  the  rights  of  the 
parties.  Granting  to  the  court  the  full  power  here  given, 
yet  we  do  not  think  that  it  could  render  a  judgment  in 
&vor  of  one  defendant  against  a  co-defendant,  without  such 
judgment  being  asked  for,  and  unless  there  was  an  adjudi- 
cation of  the  claims  existing  between  such  parties.  Beall 
did  not  ask  for  a  judgment  against  West  The  mortgage 
and  note  are  neither  set  out  in  the  pleadings.  ITo  amount 
is  claimed  to  be  due,  nor  is  there  an  order  that  execution 
issue  in  favor  of  Beall  for  the  purpose  of  enforcing  the 
decree  of  the  court,  or  to  make  the  amount  due  out  of  other 
property,  in  case  the  property  ordered  to  be  sold  should 
not  sell  for  a  sufficient  sum  to  pay  said  debt 

In  order  that  the  liability  of  the  co-obligors  should  be 
merged,  as  claimed,  there  should  be  such  a  judgment  as 
would  give  to  the  holder  of  the  note  a  full  and  complete 
remedy,  and  that  could  be  enforced  against  the  maker 
whom  he  had  sought  to  make  liable,  and  which  the  defend- 
ant could  plead  in  bar  to  another  suit  upon  the  same  cause 
of  action. 

The  cases  cited  by  appellant  tend  to  show  that  where 
there  has  been  a  judgment  against  one  of  several  joint 
makers  of  a  promissory  note,  the  other  makers  are  released 
by  this  act  of  the  holder  of  the  note ;  that  the  liability  of 
all  of  the  makers  becomes  merged  in  such  judgment   We  do 
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not  propose  to  controvert  this  rule,  as  we  think  it  not  appli- 
cable to  this  case.  We  assume  that  there  was  no  judgment 
in  favor  of  BeaJl  upon  the  note  when  plaintiflf 's  action  in 
this  case  was  commenced. 

Affirmed. 


Blake  v.  The  Cmr  of  Dubuque. 

1.  Afpbopbiation  orpBOPBBTTroRSTBBETB:  ooiTDiTiON  PBEdDiNT.  Under 
§  3,  chapter  54,  Laws  of  1863  (An  act  to  amend  an  act  to  incorporate  the 
city  of  Dubuque)  and  chapter  17,  Laws  of  1866,  a  tender  of  a  deed  oon- 
yejing  the  property  appropriated  for  a  street  was  not  a  condition  precedent 
to  the  right  of  the  owner  to  recover  damages.  Neither  is  it  essential  to 
show  that  the  city  council  has,  by  resolution,  dedared  the  street  to  be 
opened.  It  is  sufficient  to  show  the  confirmation  by  the  oouncQ  of  the 
action  of  the  jury  selected  to  estimate  the  damages,  in  any  manner,  sadi 
confirmation  being  of  record. 

Appeal  fram  Dubuque  District  Court. 

Thubsday,  April  10. 

Plaintiff  seeks  to  recover  the  value  of  certain  real 
estate,  appropriated  by  the  city  for  the  purpose  of  extending 
a  street.  The  errors  assigned  relate  to  certain  instructions 
given  and  refiised,  for  which,  see  the  opinion. 

John  H.  ffNidi  and  John  L,  Harvey^  for  flie  appellant 

I.  The  plaintiflF  could  not  recover  without  tendering  a 
deed  of  the  land  alleged  to  have  been  taken.  The  ordi- 
nance, §  4,  provides  that  the  city  shall  have  deeds  of  the 
property  taken.  Independently  of  the  statute  or  ordinance, 
the  common  law  makes  the  tender  of  a  proper  conveyance 
the  condition  precedent  to  the  recovery  of  the  puichase 
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money.  Benedict  y.  Weston,  Morris,  490;  School  District  2fo, 
2  V.  Bogers,  8  Iowa,  816 ;  PUrier  v.  Parmalee,  20  John.  130. 
n.  The  city  council  never  laid  out  or  established  the 
street  by  any  order  or  resolution ;  the  property,  therefore, 
was  never  appropriated ;  and  plaintiff  had  no  cause  of  action. 
Laws  of  the  Sixth  General  Assembly,  p.  853. 

J.  M.  Qriffiih  and  W.  J.  Knight,  for  the  appellee.  1.  There 
was  no  issue  in  the  pleadings  upon  the  question  of  tender, 
and  plaintifl^  therefore,  was  not  required  to  prove  such 
tender.  Frentress  v.  Mobley,  10  Iowa,  450.  2.  The  charter 
and  ordinances  require  the  execution  of  a  deed  only  upon 
"Uie  payment  of  damages."  Laws  Fourth  General  Assem- 
bly, p.  90,  sec.  3.  8.  It  was  competent  for  the  city  in  any 
other  ntanner  than  by  resolution,  in  accordance  with  the 
ordinance,  to  ratify  the  assessment  and  appropriate  the 
property. 

Wright,  J. — The  appropriation  relied  upon  by  plain- 
tiff, took  place  in  October.  1857.  At  that  time,  ch.  210, 
Laws  of  1856-7,  p.  343,  was  not  in  force,  and  with  its 
provisions,  therefore,  we  have  nothing  to  do  in  the  conside- 
ration of  the  questions  here  involved. 

If  there  was  an  appropriation  of  the  plaintiff's  property, 
within  the  meaning  of  the  law  and  the  dty  ordinances,  and 
if  he  has  performed  all  the  conditions  precedent,  (if  any,) 
required  of  him,  it  is  admitted  that  he  is  entitled  to  recover, 

And  first,  as  to  the  condition  precedent,  we  are  of  the 
opinion  that  the  court  did  not  err  in  holding  that  plaintiff 
could  recover  without  a  prior  tender  of  a  deed.  No  such 
issue  or  question  was  made  by  the  pleadings,  nor  any- 
thing indicating  that  defendant  relied  upon  such  a  defense. 
Waiving  this,  however,  we  hold  that  under  sec.  8,  ch.  54, 
Laws  1853,  (''An  act  to  amend  an  act  to  incorporate  the 
city  of  Dubuque,'*)  and  ch.  17,  Laws  1855,  ("An  act  to 
amend  an  act  to  incorporate,"  &c.,)  a  tender  of  tlie  deed 
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before  the  payment  of  the  damages  assessed,  was  not  neoes- 
sary.  Plaintiffs  property  is  taken  for  public  use,  and  for 
it  he  is  entitled  to  a  just  compensation.  When  the  steps 
are  taken  by  the  city  necessary  to  complete  the  appropria- 
tion, the  right  to  use  and  control  the  property  is  perfect. 
If  he  does  not  appeal  &om  the  assessment,  he  has  no  election, 
but  must  surrender  his  property  and  take  the  damages. 
These  damages  the  city  should  offer  to  pay  him  before 
entering  upon  the  land,  to  use  it  as  a  street  Or,  if  not 
this,  should  at  least  have  the  same  in  the  treasury  set  apart 
for  his  use,  to  be  delivered  upon  the  making  of  a  deed.  If 
this  is  not  done,  and  the  city  enters  upon  the  property  and 
appropriates  it  in  accordance  with  the  purpose  of  the  con- 
demnation, plaintiff  may  compel  the  payment  of  his  damages 
without  a  tender  of  a  deed. 

Whether  there  was  an  appropriation  of  plaintiff's  land 
for  the  purpose  of  a  street,  as  claimed  by  him,  was  left 
as  a  question  of  feet,  to  the  jury.  Upon  this  subject, 
defendant  asked  this  instruction:  ''The  plaintiff  cannot 
recover  without  showing  that  the  city  council  did,  by 
resolution,  declare  the  street  to  be  opened  in  acocordance 
with  the  ordinance."  The  fourth  section  of  the  ordinance 
referred  to,  provides,  that,  if,  upon  examination  of  the  re- 
port of  the  engineer  and  assessment,  the  city  council  shall 
decide  that  it  is  expedient  to  lay  out,  open,  or  extend  the 
street,  they  shall  proceed  to  pay  the  damages,  and  procure 
deeds  of  relinquishment.  And  then,  after  providing  for 
the  absence  of  the  owner,  or  his  inability  to  make  a  deed, 
it  is  'ordained  that  they  "shall  thereupon  proceed  and  by 
resolution  declare  such  street  to  be  opened,  laid  out  or 
extended,  as  the  case  may  be,  and  a  record  of  the  plat, 
and  a  description  thereof  to  be  recorded,"  &a  Now,  in 
the  first  place,  we  understand  the  resolution  of  the  council 
in  reference  to  declaring  the  street  opened,  &c.,  to  refer  to 
a  time  subsequent  to  the  payment  of  the  assessment    And 
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if  there  was  an  appropriation  in  fiict,  of  plaintiff's  property 
to  the  use  contemplated,  his  right  to  recover  the  assessment 
was  not  dependent  upon  the  passage  of  a  resolution  de- 
claring such  street  open.  K  die  plaintiff  assented  to  the 
assessment,  then  the  confirmation,  by  the  council,  of  the 
action  of  the  engineer  and  jury  selected  to  estimate  the 
damages,  may  be  shown  in  any  manner  which  shall  be 
sufl^ent  to  express  their  intent, — such  confirmation,  of 
course,  being  of  record. 

In  this  case,  plaintiff's  assent  is  shown  affirmatively, 
from  the  testimony  as  well  as  by  the  institution  of  this 
suit ;  and  the  fidlure,  by  the  city,  to  pass  a  "  resolution 
declaring  the  street  opened,  in  accordance  with  the  ordi- 
nance," could  not  defeat  his  recovery. 

Affirmed. 


David  v.  The  Habtpord  Insurance  Company. 

I.  iHSiTBAircB :  FORPBiTUBB  BY  ADDiTioKAL  iHBUBANOB.  A  poUcj  of  in- 
surance contained  the  following  conditions:  "That  if  the  said  assured 
or  his  assignees  shall  make  any  other  insuranoe  on  the  same  property, 
and  shall  not,  with  reasonable  diligence,  give  notice  thereof  to  this  com- 
pany, and  have  the  same  endorsed  on  this  instrument,  or  otherwise 
acknowledged  by  them  in  writing,  this  policy  shall  cease  and  be  of  no 
further  effect."  The  assured  thereafter  obtained  three  different  policies 
in  different  companies,  each  of  which  was  upon  the  condition  that  if  the 
interest  insured  was  a  leasehold  it  should  be  so  stated  in  the  policy, 
otherwise  it  would  be  void.  The  interest  of  the  assured  in  the  lot  upon 
which  the  insured  property  was  situated  was  a  leasehold,  but  that  fact 
was  not  stated  in  either  of  said  policies.  After  the  loss,  these  policies 
were  treated  as  valid  and  paid  by  the  companies  which  issued  them.  It 
was  held,  in  an  action  on  the  policy  containing  the  condition  above  set 
out,  that  the  subsequent  policies,  so  far  as  the  assured  was  oonoemed, 
were  valid  and  binding,  and  that  obtaining  them  without  notice  to  the 
defendant  was  a  violation  of  such  condition,  and  rendered  the  policy  void. 
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Appeal  from  Dvbuque  District  Court 

Thursday,  Apbil  10. 

Action  to  recover  on  a  policy  of  insurance.  The  fiujts 
are  stated  in  the  opinion  of  the  court 

Wilson^  Utley  <t  Baud  for  the  appellantB. 

L  The  court  erred  in  instructing  the  jury  as  foUfws : 
"If  you  find  there  was  no  notice  to  the  defendant  of  the 
subsequent  insurances,  you  will  then  come  to  the  question 
whether  the  last  policies  of  insurance  were  void,  for  if  they 
were,  the  plaintiff  is  entitled  to  recover,  and  in  this  it 
matters  not  whether  notice  was  given  or  not" 

1.  There  was  no  such  issue  made  by  the  pleadings,  and 
the  jury  could  determine  only  the  issues  of  fact  Parker  v. 
Eendrie,  8  Iowa,  263 ;  Brink  v.  Morton  et  at,  2  Id.  422 ; 
Banforth,  Bavis  d  Go.  v.  Carter  &  Jfay,  Id.  552 ;  Vanvdlen 
V.  Lapfiam^  5  Duer,  689 ;  Ghray  v.  Fowler ^  5  Sand.  64 ;  Van 
Santvoord's  PI.  416 ;  Hubler  v.  PuUen,  9  Ind.  278 ;  and  cases 
cited,  note  1. 

2.  The  only  questions  at  issue  were :  (1).  Did  defendant 
execute  the  policy  sued  on  ?  (2).  Was  there  a  loss  by  fire 
according  to  the  conditions  of  the  policy  ?  (8).  Did  the 
plaintiff  own  sufficient  interest  in  the  property  to  constitute 
an  insurable  interest?  (4).  Did  plaintiff  procure  subse- 
quent insurances,  and  fail  to  notify  defendant  thereof? 
The  questions  as  to  whether  or  not  the  plaintiff  had  com- 
plied with  the  conditions  of  the  subsequent  policies,  or 
owned  an  absolute  or  leasehold  interest  in  the  property 
insured ;  or  had  fidled  to  state  the  same ;  or  whether  facts 
existed  which  avoided  the  policies,  were  not  in  issue  in 
the  case,  and  could  not  be  sprung  upon  defendant  at  the 
trial,  or  passed  upon  by  the  jury,  and  no  evidence  was 
admissible  in  proof  thereof  under  the  pleadings.  See  cases 
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cited  above ;  also,  WdUers  v.  Washington  Insurance  Oo.,  1 
Iowa,  404;  BouMm  <t  King  v.  Hale,  4  lA  430 ;  U.  S.  Di- 
gest,  Title  Gteneral  Issue,  Evidence,  vol.  17,  18,  sec.  8,  p. 
443,  Title  Pleadings ;  Jeffrey  v.  Shalasenger,  1  Harris,  12 ; 
Haywood  v.  Harmon,  17  lU.  477 ;  Rose  v.  Mortimer,  Id. 
475 ;  ManviOe  v.  Oay,  1  Wis.  250 ;  BoUon  v.  Oummings, 
25  Conn.  410 ;  McKyring  v.  Bull,  16  N.  Y.  (2  Smith),  297 ; 
Braza  V.  Isham,  1  E.  D.  Smith,  N.  Y.  257 ;  Hvbhr  v.  PuJr 
len,  9  Ind.  278 ;  Parker  v.  Hendrie,  3  Iowa,  264 ;  Insurance 
.  Co.  V.  Fbodru/,  2  Dutcher,  (N.  J.)  541. 

IL  The  court  erred  in  instructing  the  jury :  "  If  they — 
the  said  policies — ^were  void,  the  plaintiff  is  entitled  to  re- 
cover, and  in  this  it  matters  not  whether  notice  was  given 
or  not"  "  A  second  policy,  which  is  void,  does  not  vacate 
the  first ;  and  the  &ct  that  the  company  who  issued  the 
second  policy  paid  the  amount  insured,  is  of  no  conse- 
quence in  the  question  here  involved,  if  the  payment  were 
made  upon  a  policy  clearly  void."  Campbell  v.  The  JStna 
InMtrance  Company,  Supreme  Court  of  Nova  Scotia,  May 
81st,  1860 ;  Bigkr  v.  The  New  York  Central  Insurance  Com* 
pony,  New  York  Court  of  Appeals,  1861;  Carpenter  v. 
The  Protndenoe  Washington  Insurance  Company,  16  Pet. 
495. 

in.  Plaintiff  by  his  acts  has  waived  any  objection  to  the 
policies,  19  Barb.  440;  5  Denio,  154;  25  Barb.  189;  4 
Foster,  259,  263 ;  Bigler  case,  as  above  cited. 

IV.  The  court  erred  in  refusing  to  give  the  second  and 
ninth  InstruQtions  asked  by  defendants  to  the  jury,  viz. : 

2d.  "If  the  jury  believe  from  the  evidence  that  plain- 
tiff was  the  owner  of  the  property  insured,  and  that  his 
interest  was  absolute  during  the  continuance  of  the  policies 
(which  plaintiff  claifts  to  be  void)  he  must  find  for  the 
defendant" 

9th.  "  That  plaintiff  has  not  produced  before  the  jury 
sufficient  legal  evidence  to  prove  that  said  David,  the  in- 
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sored,  did  not  own  the  said  insured  property,  absolutely, 
at  the  time  of  the  issuing  of  the  said  several  policiea" 

Samuels,  AUison  <t  Orane  for  the  appellee. 

L  The  replication  denies  the  allegation  of  the  answer, 
that  the  plaintifiF  did  make  and  procure  other  insurances 
upon  the  property ;  and  thus  sufficiently  raises  the  issue 
tried  in  this  case.  1  Chit.  PL,  512 ;  Merrick  v.  fl^tJfts,  8  McCord, 
815 ;  Dixie  v.  AbboU,  7  Cusli.,  610 ;  14  Pick.,  808 ;  Anthony 
V.  Wilson,  6  Cal.,  640;  1  Humph.,  12;  Painter  v.  Weather- 
fiyrd,  1  G.  Greene,  97;  EOdreth  v.  Tomlinsan,  2  Id.,  860, 

Walters  v.  The  Washington  Insurance  Company,  1  Iowa, 
408. 

n.  The  objection  comes  too  late.  It  should  have  been 
urged  when  the  evidence  was  offered.     Walters  v.  The 

Washington  Insurance  Company,  1  Iowa,  418 ;  Woods  and 
Hchart  v.  Morgan,  Morris,  181 ;  Sullivan  et  al.  v.  Finn,  4 
G.  Greene,  544 ;  Harmon  v.  Chandler,  8  Iowa,  150. 

ni.  The  subsequent  policies  were  void,  and  could  iiot 
operate  to  avoid  the  one  upon  which  this  action  is  based. 
One  of  their  conditions  was :  "  If  the  interest  in  property  to 
be  insured  be  a  leasehold  interest,  or  other  interest  not 
absolute,  it  must  be  so  represented  to  the  company,  and 
expressed  in  the  policy  in  writing,  otherwise  the  insurance 
shall  be  void."  The  interest  of  the  insured  was  leasehold^ 
but  was  not  so  expressed  in  the  policy. 

1.  Thid  condition  constitutes  a  part  of  the  contract  Ang- 
Fire  Ins.,  p.  52,  §  14 ;  Murdoch  v.  Chenango  County  Mutual 
Insurance  Company,  2  Com.  210 ;  Roberts  v.  The  Same,  8 
Hill,  501 ;  8  Wend.,  94 ;  see,  also,  Em^son  v.  Murray,  4  N. 
H.,  171 ;  Duncan  v.  Sun  Firelnsurarwe  Company,  6  Wend., 
494;  9  Barb.,  201 ;  5  Pick.,  181 ;  if  Wend.,  895. 

2.  This  condition  constitutes  a  warranty,  and  must  be 
literally  and  strictly  true ;  otherwise  the  policy  is  void,  ab 
initio,  and  there  is  no  contract  between  the  parties.  Ang. 
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Kre  Ins.,  p.  184,  §§  140-148,  note  2,  and  authorities  there 
cited;  Pars.  Mer.  L., p.  519,  §  6;  8  Kent,  288 ;  D,  Eahn 
V.  Hartley,  1  Term  B.,  845 ;  1  Doug.,  11,  note  4 ;  BurriU  v. 
2%«  Saratoga  County  Mutual  Insurance  Company,  5  Hill, 
192 ;  Jennings  v.  The  Chenango  County  Mutual  Insurance 
'  Company,  2  Denio,  81 ;  Qxnx  v.  Lowe,  1  John.  C,  851 ; 
Murray  v.  The  United  Insurance  Company,  2  Id.,  171. 

IV.  A  clause  in  a  policy  of  insuranoe  requiring  the 
insured  to  give  the  underwriters  notice  of  subsequent 
insurances  does  not  render  it  necessary  for  the  assured,  in 
order  to  recover  on  his  policy,  to  give  notice  of  subsequent 
policies  which  are  void  for  breach  of  warranty.  Jackson  v. 
Massachusetts  Mutual  Insurance  Company,  28  Pick.,  428 ; 
&aey  v.  Franklin  Insurance  Company,  2  Watts  &  S.,  544 ; 
Schenck  v.  Mercer  County  Mutual  Insurance  Company,  4 
Zab.,  454 ;  PhUbrook  v.  New  Migland  Insurance  Company, 
6  Mo^  145 ;  Jackson  v.  The  Farmers'  Insurance  Company,  5 
Gray ;  Clark  v.  New  England  Fire  Insurance  Company,  6 
Cosh.,  847 ;  Forbrush  v.  The  Western  Massachusetts  Insuranee 
Company,  4  Gray,  887. 

The  counsel  for  the  appellant,  in  reply  to  the  first  propo- 
sition, cited  Hogan  v.  Birch,  8  Iowa,  812 ;  Dyson  v.  Beam^ 
9  Id.,  52 ;  Parker  v.  Hendrie,  8  Id.,  264 ;  Walters  v.  Wash- 
ington Insurance  Company,  1  Id.,  404 ;  Hutchinson  v.  Lang" 
ster,  4  a  Greene,  840 ;  Bentley  v.  Bustard,  16  B.  Monr.,  686 ; 
BraziU  v.  Isham,  2  Ker.,  9 ;  Catlin  v.  Gunter,  1  Duer,  266; 
Gravey  v.  Fowler,  4  Sand.,  666 ;  Seeley  v.  Fngell,  17  Barb., 
587 ;  Insurance  Company  v.  Woodruff,  2  Butcher,  541 ; 
McKyring  v.  BuU,  16  New  York,  297.  To  the  second  pro- 
position, Walters  v.  Washington  Insurance  Company,  supra ; 
Field  V.  Mayor,  tfcc,  2  Seld.,  179-189.  To  the  third  propo- 
sition: 1.  If  the  conditions  are  regarded  as  warranties, 
then  the  law  estops  him  from  denying  the  truth  of  such 
warrantees  according  to  their  express  terms.  Frost  v.  The 
Saratoga  Mutual  Insurance  Company,  5  Denio,  154,  and  the 
Vol.  XTTI,        10 
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cases  there  cited;  2  Smith's  L.  C,  460 ;  4  Gray,  440 ;  Boe 
V.  Jerome^  18  Conn.,  188 ;  Foster  y.  Nswland^  21  WencL,  94 ; 
P<rfru5 V. Reefer, lA,  178;  1  GreenL  Ev.,  §  207 ;  HiUy.Beed, 
16  Barb.,  887 ;  4  Kent,  261,  notes  d  and  1-2.  If  they  are 
conditions  merely,  and  not  warranties,  the  failure  to 
comply  with  them  at  the  time,  was  merely  an  innocent  con- 
cealment The  Stater  y.  Bichman^  6  Foster,  282 ;  AUantic 
Insurance  Company  v.  Ooodale^  85  N.  H.,  828 ;  Smith  v. 
Saxton,  6  Pick.,  488  ;  Carpenter  v.  Providence  Mutual  Insur- 
anoe  Company^  16  Pet,  405 ;  Clark  v.  New  England  Fire 
Insurance  Company^  6  Gush.,  646 ;  Frost  v.  The  Saratoga 
Mutual  Insurance  Company^  5  Denio,  154;  Sale  v.  The 
Union  Fire  Insurance  Company^  82  N.  H.,  295 ;  WesUake  v* 
&.  I/iwrence  Mutual  Insurance  Company^  14  Barb.,  212 ; 
Bouvier's  Law  Diet,  "  Waiver." 

Baldwin,  C.  J.  — The  policy  upon  which  the  plaintiff 
seeks  to  recover  was  issued  upon  the  12th  day  of  May,  1857| 
and  insured  the  assignor  of  plaintiff,  for  one  year,  in  the 
sum  of  $4,000,  upon  a  five-story  brick  block  used  as  a 
hotel,  and  situated  in  the  city  of  Dubuque.  The  policy 
was  assigned  to  plaintiff  upon  the  20th  day  of  October, 
1857,  at  which  time  the  plaintiff  purchased  the  property 
insured — valued  at  $108,000.  The  building  was  destroyed 
by  fire  on  the  22d  day  of  January,  1858.  A  condition 
was  inserted  in  the  policy  which  reads  as  follows :  "  That 
if  the  said  assured,  or  his  assigns,  shall  hereafter  make  any 
other  insurance  on  the  same  property,  and  shall  not,  with 
all  reasonable  diligence,  give  notice  thereof  to  this  com- 
pany, and  have  the  same  indorsed  on  this  instrument,  or 
otherwise  acknowledged  by  them  in  writing,  this  policy 
shall  cease  and  be  of  no  further  effect"  It  is  claimed  by 
the  defendants  that  they  are  not  liable  upon  their  contract 
of  insurance,  as  the  plaintiff  violated  this  condition  of  the 
policy.    It  appears  fix>m  the  evidence  that  the  plaintiff, 
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upon  the  6th  day  of  November,  1857,  obtained  policies  of 
insuranoe  upon  said  property,  in  the  Charter  Oak  Insurance 
Company  in  the  sum  of  $5,000 ;  in  the  Phoenix,  of  Brook- 
lyn, in  the  sum  of  $2,500 ;  and  in  the  Massasoit,  in  the  sum 
of  $2,500 ;  and  of  which  the  defendants  were  not  notified. 
It  is  claimed  by  the  plaintiff  that  these  subsequent  contracts 
of  insuranoe  were  Toid,  for  the  reason  that  there  was  a  con- 
dition annexed  to  each  of  said  policies,  which  required  that 
wjiere  the  interest  of  the  assured  was  a  leasehold  interest  it 
jhould  be  so  expressed  in  the  policy,  otherwise  the  insu- 
rance should  be  void ;  that  the  interest  of  the  plaintiff  was 
a  leasehold  interest;  that  it  was  not  so  stated  in  the  said 
policies ;  that  each  was  therefore  void,  and  being  void,  the 
plaintiff  was  not  required  to  give  any  notice  of  their  insu- 
rance to  defendant.  Under  this  issue,  upon  a  trial,  there 
was  a  judgment  for  plaintiff,  and  the  defendant  appeals. 

The  errors  assigned  are  based  upon  instructions  given  by 
the  court  on  its  own  motion,  and  the  refusal  to  give  those 
asked  by  defendant. 

The  first  instruction  given  by  the  court,  is  as  follows : 
"If  you  find  that  there  was  no  notice  to  the  defendant  of 
the  subsequent  insurances,  you  will  then  come  to  the  ques- 
tion whether  the  last  policies  of  insurance  were  void,  for  if 
they  were,  the  plaintiff  is  entitled  to  recover,  and  in  this  it 
matters  not  whether  notice  was  given  or  not." 

In  directing  the  jury  in  reference  to  the  subsequent  poli- 
cies, the  court  said:  "A  stipulation  or  agreement  in  the 
policy  is  a  warranty,  and  every  warranty  must  be  strictly 
complied  with.  A  warranty  is  equally  effectual  if  written 
upon  a  separate  paper  hut  referred  to  in  the  policy  itself 
as  a  warranty,  and  the  direct  asseveration  of  a  £ax^t  may 
constitute  a  warranty." 

The  court  further  instructed  the  jury :  "  that  a  second 
policy  which  is  void  does  not  vacate  the  first,  and  the  fact 
that  the  company  who  issued  the  second  policy  paid  the 
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amount  insured,  is  of  no  consequence  in  the  question  here 
involved,  if  the  payments  were  made  upon  a  policy  clearly 
void." 

Several  instructions  were  asked  by  the  defendant  and 
refused  by  the  court  Among  others  the  following :  "  The 
said  several  insurance  companies  had  a  right  to  waive  the 
failure  of  David  to  state  his  interest  in  the  property  insured ; 
and  if  they  did  waijcaity  the  said  contracts  of  insurance 
were  valid. 

"  The  plaintiff  having  received  the  amount  of  said  poli- 
cies, cannot,  in  this  action,  deny  their  validity. 

"  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
has  attempted  to  procure  and  has  procured  subsequent  insu- 
rances on  said  property,  and  received  payment  for  his  loss 
by  virtue  thereof  as  appears  from  said  policies  in  evidence, 
then  he  has  forfeited  his  contract  with  defendant^  and  the 
jury  must  so  find  for  the  defendant 

"  These  were  voidable,  and  not  void,  and  the  said  Insu- 
rance Companies  could  affirm  them  and  waive  all  objec- 
tion, and  having  paid  the  insurance  in  full,  and  the  same 
having  been  accepted  by  the  plaintiff,  he  cannot  now  avoid 
it,  unless  he  alleges  and  proves  fraud  or  mistake  in  the 
transaction,  to  his  injury  or  prejudice." 

The  subsequent  policies,  or  copies  thereof  do  not  appear  in 
the  record.  The  agent  of  the  several  companies  who  issued 
the  same  testified  that  each  policy  contained  the  following, 
as  one  of  the  conditions  of  the  insurance :  "  If  the  interest 
in  the  property  to  be  insured  be  a  leasehold  interest  or  other 
interest  not  absolute,  it  must  be  so  represented  to  the  com- 
pany, and  expressed  in  the  policy,  otherwise  the  insurance 
shall  be  void." 

The  record  shows  that  "  it  was  not  proved  nor  was  it 
claimed  that  the  interest  of  the  assured  was  expressed  in 
either  of  said  policies  of  insurance."  The  testimony  of 
the  agent  shows,  however,  that  the  assured  represented 
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himself  as  tlie  owner  of  said  property.  The  plaintiflF,  upon 
the  trials  introduced  evidence  tending  to  prove  the  interest 
of  the  insured  but  a  leasehold  interest,  and  not  absolute, 
as  represented  in  the  subsequent  policies.  It  appears  from 
this  evidence  that  the  plaintiff  had  a  lease  upon  the  lot 
upon  which  the  building  insured  was  located ;  that  the 
lease  was  to  continue  for  twenty  years,  and  at  the  expira- 
tion thereof  in  addition  to  the  annual  rent  reserved,  the 
lessee  was  to  leave  a  two-story  brick  building  remaining  on 
said  premises.  The  building  insured  was  built  and  owned 
by  the  plaintiff  at  the  time  of  the  issuance  of  the  policy  by 
the  defendant 

It  is  true  the  interest  of  the  plaintiff  in  the  lot  was  but 
a  leasehold  right,  but  we  are  not  prepared  to  say  that  the 
building  insured  was  not  absolutely  the  property  of  plain- 
tiff The  lessee  was  not  required  by  the  terms  of  the  lease 
to  leave  such  a  building  as  the  one  insured  upon  the  lot  at 
the  expiration  of  the  lease.  Was  it  not,  therefore,  until 
the  expiration  of  the  twenty  years,  fully  and  uncondition- 
ally the  property  of  the  insured  ?  K  the  plaintiff,  thereA 
fore,  did  not  misrepresent  his  true  interest  in  the  property  I 
insured  when  he  stated  it  was  absolute,  there  was  no  viola- 
tion of  the  conditions  of  the  policies,  and  they  were  not  voidr-l 

We  do  not,  however,  place  our  conclusions  as  to  the 
rights  of  the  parties  upon  this  position  alone.  The  jury, 
however,  must  have  determined  that  the  true  interest  of 
the  plaintiff  was  but  a  leasehold  interest,  and  that  the 
plaintiff  having  &iled  to  have  this  interest  truly  stated  in 
the  policies,  could  not  recover,  and  placed  their  verdict 
upon  the  ground  that  each  of  said  policies  was  absolutely 
void. 

Upon  the  supposition  that  the  interest  of  the  assured 
was  but  a  leasehold  interest,  were  these  policies  void?  It 
must  be  conceded  that  upon  their  face  they  were  each  valid 
subsisting  contracts.    They  were  applied  for  by  the  plain- 
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tifl^  and  isaued  by  the  underwriters  in  good  faith,  and 
with  the  Aill  understanding  that  if  there  sHould  be  a  loss 
by  fire,  the  insured  was  entitled  to  recover.  How,  then, 
could  these  policies  be  declared  void  ?  "We  can  conceive 
of  no  manner  in  which  they  could  be  so  held,  except  by 
the  introduction  of  extrinsic^cts^uch  as^would  render  it 
_  evident  that  Jjie  piftintiff  kaiJ.  .milfiilly  anH  frail^lllfnt^y 
concealed  his  true  interest  in  the  building  insured,  and  had 
done  this  in^violation  of  the  terms  of  the  several  policies. 
This  could  be  done  only  at  the  instance  of  the  underwri- 
ters, in  a  suit  upon  the  policies,  as  the  conditions  inserted 
are  for  their  benefit,  and  not  that  of  the  assured.  Suppose 
that  the  underwriters  had  refused,  after  the  fire,  to  pay,  and 
the  plaintiff  had  brought  his  action  to  compel  them  to  do 
so ;  and  suppose,  farther,  that  the  defendants  had  set  up 
as  a  defense  the  fact  that  plaintiff  had  failed  to  have  it 
stated  in  the  policies  that  his  interest  was  a  leasehold  inte- 
rest, and  it  should  be  made  to  appear  that  his  interest  was 
not  absolute,  as  represented  in  the  policy, —  would  this 
defense,  if  established,  bar  the  plaintiff  from  a  recovery  ? 
The  plaintiff  could  have  suggested  many  considerations  in 
reply  to  this  defense.  Suppose,  for  instance,  that  it  could 
be  shown  that  it  was  the  fault  of  the  underwriters,  and 
not  that  of  the  plaintiff,  that  this  interest  was  not  truly 
stated  ?  Suppose  that  the  insurance  had  been  effected  with- 
out asking  the  plaintiff  to  state  what  his  true  interest  was  ? 
Or,  suppose  that  the  underwriters  had  waived  this  misre- 
presentation of  the  true  interest  of  the  assured,  and  after 
the  policies  had  issued,  agreed  to  pay  in  case  of  a  fire  ?  If 
either  of  these  fisu^ts  had  been  established,  the  plaintiff 
could  have  recovered.  If  so,  the  policies  were  not  void. 
We  also  think  that  the  fact  that  these  several  policies  were 
regarded  as  binding  by  the  insurers,  and  the  losses  of 
plaintiff  paid,  is  a  strong  presumption,  at  least^  that  the 
policies  were  not  void. 
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"We,  therefore,  condude  that  these  policies  were  not  void. 
It  is  true,  they  might  hare  been  avoided  by  insurers,  but 
80  far  as  the  plaintiff  was  concerned,  they  were  valid,  and 
were  so  treated  by  both  parties.  The  plaintiff  effected  an 
insurance,  therefore,  that  proved  to  be  an  available  one, 
and  in  doing  so,  without  notice  to  defendants,  he  violated 
his  contract  with  them  to  such  an  extent  as  to  forfeit  his 
right  to  recover. 

The  condition  is  inserted  in  defendant's  policy,  to  protect 
the  company  from  an  over-insurance,  without  their  know- 
ledge. Where  property  is  insured  to  such  an  extent  that 
it  would  be  to  the  interest  of  the  insured  that  a  fire  should 
occur,  the  hazard  is  increased  and  the  underwriters  should 
know  it  And  even  if  the  policies  could  have  been  avoided 
by  the  underwriters,  it  was  the  duty  of  the  plaintiff  to 
notify  the  defendants  of  his  having  effected  what  he  sup- 
posed at  the  time,  to  be  a  valid  insurance. 

We  readily  conclude  that  the  authorities  are  somewhat 
conflicting  upon  this  question,  but  we  believe  the  cases 
referred  to  as  fitvoring  the  position  we  have  assumed,  are 
placed  upon  the  better  reasoning  and  the  true  principles 
of  law.  » 

The  case  of  Clark  v.  New  England  Mutual  Fire  Insurance 
Company^  6  Cush.,  842,  cited  by  counsel  for  appellee,  is 
entitied  to  great  consideration,  as  being  the  one  most  similar 
in  its  character  to  the  one  now  before  us,  made  by  an  able 
bench,  and  in  which  the  leading  case  in  support  of  the 
opposite  position,  CargenisLy,  Providence  Washington  Insu- 
rance Company^  16  Peters,  495,  is  reviewed,  and  the  reason- 
ing of  Justice  Story  is  endeavored  to  be  refoted.  The 
defendants  in  this  case  {Clark  v.  The  New  England  Com- 
pany,)  had  a  condition  in  their  policy  similar  to  that  of 
defendants.  The  plaintiff,  Clark,  subsequent  to  the  date 
of  his  policy,  effected  an  insurance  in  the  Bowditch  Company 
upon  the  same  premises,  and  without  notice  to  defendants. 
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After  making  the  policy  declared  on,  Clark  mortgaged  the 
premises  to  secure  the  payment  of  $400;  and  while  the 
estate  was  thus  incumbered,  in  the  plaintiff's  application 
to  the  Bowditch  Company  for  an  insurance,  in  answer  to 
this  interrogatory,  "state  whether  or  not  incumbered,  and 
to  what  amount,"  replied,  in  writing,  "  none."  Upon  this 
application,  containing  this  inquiry  and  answer,  the  policy 
of  the  Bowditch  Company  was  issued. 

The  court  in  their  opinion,  say :  "  But  the  question  is, 
was  any  other  insurance  obtained,  within  the  just  and  true 
import  of  the  section  of  the  act  before  jrecited  ?  The  policy 
was  issued  by  the  Bowditch  Company  upon  an  application 
by  the  plaintiff^  in  which  it  was  distinctly  and  expressly 
stated  that  there  was  no  incumbrance  upon  the  premises 
insured,  when,  in  fact,  there  was  a  mortgage  thereon  for 
about  $400.  The  existence  of  this  mortgage  was  certainly 
a  material  and  important  &ct,  not  only  in  regard  to  the 
lien  of  the  insurers  upon  the  property,  but  also  as  to  the 
ability  and  responsibility  of  the  insured  as  to  his  interest 
and  estate  in  the  premises,  and  in  other  respects.  But 
when  the  insurers  desire  a  fact  material,  and  make  an 
express  and  direct  inquiry  as  to  that  &ct,  it  is  material  that 
the  insured  should  answer  that  feet  correctly.  It  is  per- 
fectly clear,  therefore,  that  the  Bowditch  policy  was  issued 
upon  a  material  misrepresentation  of  the  insured  in  his 
application,  and  that  the  plaintiff  could  maintain  no  action 
upon  it  against  that  company.  It  is  an  invalid  and  usekaa 
policy.  The  defendants  now  say  that  their  poHcy  is  void, 
because  the  plaintiff  obtained  other  insurance  without  giving 
them  notice.  But  it  does  not  appear,  in  point  of  fact,  that 
the  plaintiff  did  obtain  other  insurance.  The  plaintiff)  it 
is  true,  had  obtained  a  policy,  but  it  was  not  binding  in 
law,  and  could  not  be  enforced.  It  was  not  an  insurancei 
as  manifestly  understood  by  the  defendatits  themselveS| 
when  they  made  their  policy." 
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Let  ua  see  how  &r  this  case  is  analogous  to  the  one  before 
OS.  The  Bowditch  Company  was  a  Mutual  Insurance  Com* 
pany,  we  suppose,  as  the  court  speaks  of  the  existence  of 
the  mortgage  as  a  material  fact,  not  only  in  regard  to  the 
lien  of  the  insurers  upon  the  property^  but  of  the  responsi- 
Inlity  of  the  assured.  It  was  more  important  to  the  validity 
and  to  the  interest  of  the  company  that  the  true  interest  of 
plaintiff  assured  should  be  disclosed.  The  assured  was 
directly  asked  to  state  the  incumbrances,  and  he  replied 
that  there  were  none.  This  statement  is  made  a  part  of  the 
jK)licy.  A  fraud  was,  therefore,  perpetrated  in  obtaining 
4he  policy.  The  Bowditch  Company  never  waived  this 
objection  to  the  assured's  right  of  recovery,  and  did  not 
pay  any  loss  to  the  plaintiff  in  that  case.  There  was  no 
double  insurance  obtained  in  that  case,  and  the  defend- 
ants could  not  daim  that  they  were  liable  to  pay  only 
ratably. 

Was  the  plaintiff  in  this  case  asked  to  disclose  the  interest 
he  had  in  the  property  insured  ?  Did  he  obtain  the  insu- 
rances upon  any  fidse  representations?  Was  it  not  an 
available  insurance  to  him  ?  Did  it  prove  to  be  really  and 
in  &ct  no  insurance  7  Were  not  his  subsequent  policies 
binding,  and  could  they  not  be  enforced?  The  answers  to 
these  inquiries  are  disclosed  by  the  record,  and  show  the 
distinction  between  the  two  cases.  The  case  of  Jackson  v. 
The  Massachusetts  Motived  Fire  Insurance  Company^  23  Pick., 
418 ;  and  Stacy  v.  Franklin  Insurance  Company^  2  W.  &  S., 
506,  are  cited  by  the  court  in  their  opinion  in  the  above 
case  as  authority  for  its  conclusions,  and  each  is  relied  upon 
by  the  counsel  for  the  appellee  in  their  argument  None 
of  the  eases  referred  to  that  we  have  been  able  to  examine, 
support  the  ruling  of  the  court  more  strongly  than  the  case 
from  6  Cushing. 

The  case  of  Oarpenter  v.  Providence  and  Washington  Insur 
nmce  Company^  16  Peters,  496,  and  BiglGr  v.  New  York 
Vol.  Xm.     11 
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Central  Insurance  Company^  New  York  Court  of  Appeals, 
are  each  cited  by  coatisel  for  defendants  in  this  case. 

In  the  case  of  Carpenter,  mpra^  Story,  J.,  in  deliver- 
ing the  opinion  of  the  court  says,  "  The  second  instruction 
asked,  proceeds  upon  the  ground  that  although  the  policy 
of  the  *  American  Insurance  Company '  was  good  upon  its 
face,  yet  if  in  point  of  fact  it  was  procured  by  material  mis- 
representation by  the  owners,  of  the  cost  and  yalue  of  the 
premises  insured,  it  was  to  be  deemed  utterly  null  and  void, 
and  therefore  as  a  null  and  void  policy,  notice  thereof  need 
not  have  been  given  to  the  Washington  Insurance  Company 
at  the  time  of  the  underwriting  the  policy  declared  on. 
The  court  refused  to  give  the  instruction,  and,  on  the 
contrary,  instructed  the  jury,  that  if  the  policy  of  the 
American  Insurance  Company  was  at  the  time  when  that 
at  the  Washington  Insurance  Office  was  made,  treated  by 
all  the  parties  thereto  as  a  subsisting  and  valid  policy,  and 
had  never  in  fact  been  avoided,  but  was  still  held  by  the 
assured  as  valid,  then  that  notice  thereof  ought  to  have 
been  given  to  the  Washington  Insurance  Company,  and  if 
it  was  not,  the  policy  declared  on  was  void.  We  are  of  the 
opinion  that  the  instruction  as  asked  was  properly  refused, 
and  that  given  was  correct.  It  is  not  true  that  because  a 
policy  is  procured  by  misrepresentation  of  material  facts, 
it  is  therefore  to  be  treated  in  the  sense  of  the  law  as  utterly 
void  ab  initio.  It  is  merely  voidable,  and  may  be  avoided 
by  the  underwriters  upon  the  proof  of  the  facts ;  but  until 
so  avoided,  it  must  be  treated  for  all  practical  purposes,  as 
a  subsisting  policy.  *****  But  the  question  is 
not  how  the  policy  may  now  be  treated  by  the  parties,  but 
how  was  it  treated  by  them  at  the  time  when  the  policy 
declared  on  was  made.  It  was  then  a  subsisting  policy, 
treated  by  all  the  parties  as  valid,  and  supposed  by  the 
underwriters  to  be  so.  ******  And  it  may 
be  well  doubted  whether  a  party  to  a  policy  can  be  allowed 
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to  set  up  his  own  misrepresentations  to  avoid  the  obliga- 
tions deducible  from  his  own  contract  Be  this  as  it  may, 
it  is  in  our  judgment  free  from  all  reasonable  doubt,  that 
notice  of  a  voidable  policy  must  be  given  to  the  under- 
writers, for  such  a  case  &lls  within  the  meaning  of  the 
stipulations  in  the  policy.  It  is  a  prior  policy,  and  has  a 
legal  existence  until  avoided.  Indeed,  we  are  not  prepared 
to  say  that  the  court  might  not  have  gone  further,  and  have 
held  that  a  policy  existing  and  in  the  hands  of  the  insured, 
and  not  utterly  void  upon  its  face,  without  any  reference 
whatever  to  extrinsic  &cts,  should  have  been  notified  to 
the  underwriters,  even  though  by  proofs  afforded  by  such 
extrinsic  &cts  it  might  be  held  in  its  very  origin  and  con- 
coction a  nullity." 

This  policy  of  the  existence  of  which  the  court  thus  held 
that  notice  should  have  been  given  to  the  underwriters,  waa 
obtained  through  £Edse  representations,  and  was  held  to  be 
utterly  void.  1  Story,  57. 

In  the  present  case  there  is  nothing  to  show  that  the 
policies  were  void  on  their  fiK»,  and  the  extrinsic  evidence 
fidls  to  show  that  they  were  obtained  by  any  fidse  repre- 
sentations, or  that  the  underwriters  had  ever  taken  any 
steps  to  avoid  them.  They  were  treated  by  the  parties 
when  made  as  valid  subsisting  ()olicies,  and  then  and  after- 
wards treated  by  the  underwriters  as  such. 

The  case  of  Bigler  v.  The  New  York  Osntrdl  Insurance 
Company^  suproj  is  of  recent  authority,  and  the  &cts  stated 
show  the  case  to  be  very  much  like  the  one  now  before  us. 
The  plaintiff  in  that  case  having  been  insured  in  the  New 
York  Central  Company,  the  policy  containing  the  same 
conditions  as  in  that  of  defendant  in  this  case,  subsequentiy 
effected  an  insurance  in  the  Globe  Insurance  Company 
upon  the  same  property,  in  which  there  was  a  condition 
that  if  the  insured  had  already  an^  other  insurance  not 
notified  to  the  said  Globe  Company,  and  indorsed  upon 
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their  policy,  it  was  to  be  void.  The  court  in  their  opinion 
by  Daviks,  J.,  Bay :  "  The  plaintifia  to  enable  them  to 
maintain  their  action  against  these  defendants,  now  take 
the  ground,  that  in  fraud  of  this  agreement  with  the  Qlobe 
Company  they  concealed  from  them  the  fiict  of  the  prior 
insurance  with  defendants,  and  that  such  concealment 
rendered  the  Globe  policy  void.  They  say,  therefore, 
they  had  no  further  or  other  insurance  on  the  same 
property,  and  had  not  violated  their  agreement  in  that 
regard  with  these  defendants.  In  assuming  this  position, 
they  overlook  the  fact  that  this  agreement  or  stipulation 
was  made  for  the  benefit  of  the  Globe  Company,  and  that 
it  was  competent  for  that  company  to  waive  it  It  would 
appear  that  in  the  suit  brought  by  these  plaintiffs  against 
that  company,  its  liability  on  the  policy  was  acknowledged, 
and  a  draft  given  to  pay  the  amount  of  the  loss.  Both 
parties  to  the  policy  therefore  treated  it  as  a  valid,  subsist- 
ing instrument,  and  it  will  not  answer  for  these  plaintifb 
now  to  shift  their  ground,  and  set  up  that  this  policy  is 
void,  and  was  so  from  the  time  it  was  issued,  by  reason  of 
their  fraudulent  concealment  of  the  fact  of  their  prior  insu-* 
ranee.  But  the  agreement  between  the  parties  to  this 
action  was,  that  the  policy  of  defendants  was  to  cease  and 
be  of  no  further  effect  if  the  plaintiff  thereafter  should 
make  any  oUier  insurance  upon  the  same  property,  &c.  It 
was  the  act  of  making  another  insurance  which  was  to 
vitiate  and  render  null  the  defendant's  policy.  We  think 
it  no  answer  for  plaintijO^  to  make  to  allege  that  the  other 
insurance  might  legally  have  been  resisted  and  avoided. 
This  was  not  what  the  parties  had  agreed  to.  *  *  *  * 
We  are  not  at  liberty  to  make  a  new  contract  for  the  par* 
ties,  but  to  inquire  whether  the  one  that  was  made  haf 
been  violated." 

The  court  in  this  case  refer  to  and  adopt  the  views  of 
Stoby,  Justice,  in  the  case  of  Carpenter  v.  Washington  Insu^ 
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rarwe  Company^  and  review  some  of  the  cases  cited  in  sup- 
port of  the  position  of  appellee.  In  referring  to  the  case 
of  Philbrook  v.  Tfie  New  England  Mutual  Fire  Insurance 
Company^  cited  by  the  counsel  for  appellee.  Justice 
Dayies  says :  "  In  that  case  the  underwriters  of  the  second 
policy  paid  the  amount  of  the  loss,  thus  directly  affirming 
the  policy,  and  admitting  their  liability  on  it  Yet  the 
court  say,  the  fiswrt  that  the  company  who  issued  the  second 
poUcy  paid  the  amount  insured  is  of  no  consequence  in 
the  question  here  involved,  if  the  payment  was  made  on  a 
policy  clearly  void.  Whether  or  not  the  policy  was  void, 
depended  on  the  action  of  the  underwriters.  It  was  com- 
petent for  them  to  waive,  at  any  time,  the  forfeiture  incur- 
red by  reason  of  the  omission  to  give  notice  of  a  prior 
insurance,  or  of  any  fraud  or  misrepresentation  existing  at 
the  time  of  the  issuing  of  the  policy.  This  waiver  could 
as  well  be  made  after  loss  as  befoce^  and  payment  of  the 
Toisis  the  best  evidence  that  the  underwriters  of  the  second 
policy  did  in  feet  make  the  waiver.  It  was  therefore  a 
case  where  both  parties  treated  the  policy  as  valid  and  sub- 
sisting ;  the  insured  by  making  the  claim  for  the  loss  under 
the  policy,  and  the  underwriters  by  admitting  their  lia- 
bility, and  making  payment.  That  policy  was  treated  by 
the  parties  as  a  valid  and  legal  policy,  and  effectual  and 
binding  upon  the  assurers.  It  came,  therefore,  directly 
withia  the  class  of  policies  referred  to  by  the  Supreme 
Court  of  Massachusetts  in  the  case  in  23  Pick.,  and  was 
in  this  view  a  second  insurance.  We  adopt  the  language 
of  the  court  in  that  case,  and  agree  with  them  that  such 
second  insurance  would  annul  the  previous  policy." 

The  case  of  Jacobs  v.  T?ie  Equitable  Insurance  Company^ 
see  19th  Upper  Canada  Reports,  is  an  analogous  case,  and 
strongly  supports  the  view  we  have  taken  of  this  question. 

It  is  claimed  by  counsel  for  appellee  that  the  ruling  of 
this  court  in  the  case  of  Hygum  v.  The  ^Etna  Insuranoe 
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Company^  11  Iowa,  21,  is  favorable  to  the  ruling  of  the 
oourt  below.  We  do  not  regard  our  conclusions  in  this 
case  as  in  conflict  with  that  decision.  The  Dubuque  com- 
pany, in  that  case,  denied  the  validity  of  their  policy,  and 
did  not  waive  the  violation  of  its  conditions.  This  alone, 
if  in  no  other  respect,  shows  that  the  cases  are  dissimilar. 
The  instructions  asked  by  counsel  for  defendants,  so  &r 
as  they  are  consistent  with  this  opinion,  should  have  been 
given.    The  court  erred  in  its  instruction  to  the  jury. 

Beversed. 


Langwobthy  v.  The  City  op  Dubuqub.* 

1.  Biyekub:  oasb  lOLLOWsa    Mcfford  y.  Unger,  ^  Iowa,  82,  as  to  the 

power  of  a  dty  to  tax  agricultural  lands,  re-afflrmea. 
3.  Sami  :  ESTOPPEL    Here  submissioQ  on  the  part  of  the  cltiEen,  except  in 

extreme  oases,  to  an  illegal  levj  of  taxes  will  not  be  construed  into  a  re- 

oognition  of  the  right  to  the  extent  of  estopping  him  from  subsequently 

denying  it. 

^peal  from  Dubugtie  Distrid  Oourt 

Thubsday,  Apbil  10. 

Complainants  seek  to  restrain  the  city  from  collecting 
certain  taxes  levied  upon  their  lands  for  the  year  1858. 
The  lands  assessed  are  outside  the  corporate  limits  as 
fixed  by  the  "  Act  of  February  24, 1847,"  but  included  by 
the  amendatory  act  of  January  22,  1853,  (p.  89.)  The 
right  of  the  city  to  tax  this  character  of  property  is  the 
question  involved. 

'  The  following  opinion  determines  two  cases,  each  bearing  the  above 
Utle.  S.  IL  Langworthy  was  the  plaintiff  in  the  one,  and  E.  Langworthj 
was  the  plaintiff  in  the  other. 
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John  H.  (yNeiU  and  John  L.  Harvey  for  the  appellante, 
eoDtended  that  Morfbrd  v.  Unger^  8  Iowa,  82,  diflfered  from 
Ili60e  oases  in  several  partieulars :  1.  In  that  case  the  act 
enlarging  the  dty  limits  was  approved  July  14, 1856 ;  and 
the  question  as  to  the  right  of  the  city  to  tax  was  raised 
upon  the  first  levy  thereafter,  to  wit,  in  1857,  while  in 
these  cases  the  act  was  passed  in  1858,  and  complainants 
oontinved  to  pay  city  taxes  until  1858,  without  resistance, 
and  without  any  attempt  to  try  the  city's  right  to  make 
the  levy.  2.  In  that  case  the  property  consisted  of  one 
hundred  and  three  acres  of  land  used  exclusively  for  is^m- 
ing  purposes,  and  about  one  mile  from  the  old  city  limits, 
and  about  the  same  distance  from  any  land  laid  out  as 
town  lots ;  while  in  these  cases  the  land  is  much  nearer 
the  old  city  limits,  and  a  portion  of  it  has  been  laid  out 
into  town  lots. 

WiU(m^  Udey  A  Doud  for  the  appellees,  argued  the  evi- 
dence elaboriktely,  and  contended  that  these  cases  are  within 
the  doctrine  of  Morford  v.  Unger^  8  Iowa,  82,  and  Whiting 
V.  The  Oily  of  Mount  Pleasant,  11  Iowa,  488.  To  the  point 
that  plaintiff  were  not  estopped  by  acquiescence  in  the  levy 
of  the  tax,  they  cited  The  City  of  OincinncUi  v.  Oomhs  et  alj 
16  Ohio,  181,  and  The  Bank  of  ChUlicothe  v.  The  Toum  of 
CkOUoothe,  7  Ohio,  pt  2,  pp.  81-85. 

"Wbight,  J.  —  The  labor  of  counsel  in  these  cases  has 
been  fully  equal  to  their  importance  to  the  city  and  parties 
sought  to  be  taxed.  By  the  amendatory  act  the  city  limits 
were  increased  some  6,000  acres,  and  we  are  to  determine 
whether  the  lands  thus  included,  of  the  character  and 
description  specified  in  the  petitions  of  complainants,  (for 
these  are  two  cases  each  involving  the  same  question,)  caii 
be  taxed  by  the  corporation. 

The  question  might  be  greatly  elaborated,  but,  in  out 
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opinion,  it  is  so  fully  and  satis&ctorily  settled  in  the  case 
of  Morford  v.  Ungevy  8  Iowa,  82,  that  fiirther  argoment 
could  not  make  it  clearer.  We  think  it  very  manifest 
from  the  report  of  the  master,  which  is  fully  warranted  by 
the  testimony,  that  these  lands  were  not  necessary  for  city 
purposes ;  that  they  were  not  lots,  nor  outlots,  but  lands 
used  for  mining,  horticultural,  grazing,  farming  and  other 
similar  purposes;  that  the  sole  object  in  bringiiig  th^n 
within  the  city  limits  was  to  increase  the  city  revenue  that 
complainants  did  not,  nor  did  they  propose  to  lay  the  same 
off  into  lots,  or  invite  purchasers  to  settle  upon  and  occupy 
them,  and  that  the  effect  of  the  legislation,  if  sustained, 
would  be  to  subject  their  property  to  public  use,  without 
just  compensation.  True,  there  is  some  testimony 'tending 
to  show  that  complainants  voted  at  the  municipal  election, 
that  they  paid  taxes  on  their  property,  assessed  in  1867  and 
prior  years,  (but  not  always  without  entering  their  protest) 
and  prayed  for  improvements,  some  of  which  were  granted, 
and  others  not  But  we  do  not  think  that  any  nor  all 
these  considerations  combined,  should  estop  them  from 
contesting  the  right  of  the  city  to  tax  this  property.  Aside 
from  some  positive  and  affirmative  act  of  the  parties  upon 
which  the  city  relied,  and  was  induced  to  act  to  its  preju- 
dice; the  complainants  would  not  be  concluded.  The  right 
to  property  is  a  vested  ona  The  power  to  tax  it  belongs 
alone  to  the  legislative  arm  of  the  government,  or  local 
municipal  organizations  acting  under  the  power  given  by 
the  legislature.  This  power,  while  it  is,  when  properly 
exercised,  to  be  unreluctantly  obeyed,  yet  operating  as  it 
does  upon  this  vested  right,  it  should  be  watched  with 
jealous  care,  and  if  illegal,  mere  submission  on  the  part  of 
the  citizen  to  this  "  one  arm  of  the  tremendous  power  of 
eminent  domain^^^  should  not,  except  in  an  extreme  case,  be 
construed  into  a  recognition  of  the  right,  to  the  extent  of 
estopping  him  from  subsequently  denying  it.    And  more 


Digitized  by 


Google 


JUNE  TERM,  1863.  89 


Karney  y.  Paisley. 


particalarl  J  is  this  so,  when  parties  are  under  the  impres- 
sion that  ihej  are  without  remedy,  and  in  ignorance  of 
their  rights  in  the  premises. 

We  see  no  reason  for  disturbing  those  decrees,  and  they 
are  therefore  affirmed. 


Ka£Ney  v.  Paisley. 

1.  Wmrass:  ooxpsnENcr  or  the  wnv.  Under  g  3983  of  the  Beviaion  of 
1860,  the  wife  is  not  a  competent  witness  for  the  husband;  and  her 
statements  are  inadmissible  in  evidenoe  for  the  husband. 

2.  Same  :  cx)N8TITutiohal  law.  The  Legislature  has  power,  under  §  4,  art 
1  of  the  Constitution,  to  provide  that  a  person  interested  in  the  event  of 
a  suit  shali  not  be  a  competent  witness  therein. 

8.  Stidsnob  in  blaitdjssl  In  an  action  of  slander  the  plaintiff  may  show  the 
pecuniaiy  condition  of  the  defendant  in  aggravation  of  damages;  and  the 
defimdttit  maj  be  permitted  to  show  the  same  in  mitigation  of  damages. 

4.  iHBiBUononi  Instructions  in  slander  considered. 

Appeal  from  Dubuque  District  Court 

Thuesday,  April  10. 

AonoN  for  words  charging  the  plaintiff  with  larceny. 
The  defendant  appeala  The  material  questions  raised  in 
the  trial  below  are  stated  in  the  opinion  of  the  court 

Samuels,  AlUsan  <t  Orane  for  the  appellant  (No  argu- 
ment on  file.) 

WHsan,  Uiley  A  Doud  and  OfNeill  <k  Harvey  for  the 
appellee. 

L  What  was  said  and  done  when  the  words  complained 
of  were  spoken  is  admissible  for  the  purpose  of  showing 
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tiie  feeling  which  actuated  the  defendant  McOUniock  v. 
Orick,  4  Iowa,  468;  8  Am.  L.  C,  208;  8  PhiL  Ev.,  559; 
2Greenl.  Ev.,  §418. 

IL  The  court  properly  excluded  the  testimony  of  the 
defendant's  wife.  Section  8983  of  the  "iRevision  of  1860. 
The  evidence  of  the  wife,  as  to  seeing  a  gold  piece  drop 
from  the  person  of  the  defendant,  was  not  admissible  under 
the  plea  of  justification,  because  it  was  hearsay  and  incom- 
petent BiLsh  V.  Prosaer,  1  Ker.,  847 ;  Lamed  y.  Buffington^ 
8  Mass.,  553 ;  Boot  v.  King,  7  Cow.,  613 ;  S.  C,  4  Wend., 
114;  Bisbtfv.Shaer^  2  Ker.,  67;  1  Am.  L.  C,  199  ;  (ksper 
V.  Barber,  24  Wend.,  105 ;  WilliaTns  v.  Miner,  18  Conn., 
464 ;  Purple  v.  HiyrUm,  13  Wend.,  9 ;  2  GreenL  Ev.,  §  275 ; 
SnonxHen  v.  Smith,  Maule  k  Selwyn,  287. 

nL  In  an  action  of  slander  the  plaintiff  may  give  in 
evidence  the  pecuniary  circumstances  of  the  defendant 
Hostey  v.  Brooks  et  ux.,  20  HL,  115 ;  Fry  v.  Bennett,  4  Duer, 
247.  The  assessment  roll  was  properly  admitted  in  evi- 
dence to  show  the  pecuniary  circumstances  of  the  defendant 
2  Dev.,  63 ;  1  PhU.  Ev.,  887,  note  109 ;  see  also  BenneU  v. 
Byde,  6  Conn.,  24 :  Jackson  v.  Stdson  et  al,  15  Mass.,  65-; 
Benkendorffy.  Taylor,  4  Pet,  849. 

lY.  The  first  instruction  was  too  indefinite,  and  was 
properly  refused. 

V.  When  words  are  actionable,  the  law  implies  malice, 
and  the  fact  that  defendant  honestly  believed  them  true 
will  not  screen  him  from  a  verdict  for  the  actual  damage 
caused  by  his  mistaka  Prosser  v.  Brommage,  4  Bam.  & 
Cres.,  247 ;  Shaw  v.  Sweeney,  2  G.  Greene,  587. 

Lowe,  J. — A  slander  case,  in  which  the  plaintiff  prevailed 
and  the  defendant  seeks  a  reversal  of  the  judgment  against 
him,  upon  several  grounds  of  allied  error. 

The  first  demanding  attention  is,  that  his  wife,  Margaret, 
was  not  permitted  to  testify  in  his  behalf  Section  3988  of 
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the  Bevisioa  of  1860  excludes  her.  But  it  is  said  this 
statute  is  iuoperative,  because  in  conflict  with  the  fourth 
section  of  the  first  article  of  the  Constitution.  This,  we 
think,  is  a  misconception.  There  is  nothing  in  the  section 
of  the  Constitution  referred  to  that  takes  from  the  General 
Assembly,  the  power  to  declare  that  interest  in  the  event 
of  a  suit  shall  disqualify  or  shall  not  disqualify  a  witness, 
according  as  it  shall  in  its  wisdom  think  best  If|  in  the 
exercise  of  this  power,  it  is  competent  for  the  Legislature  to 
declare  that  interest  in  the  result  of  a  suit  shall  not  dis- 
qualify, we  suppose  it  falls  equally  within  the  scope  of  its 
powers,  to  restrict,  if  it  thinks  proper,  a  general  enactment 
of  this  kind,  aud  to  say  that  while  interest  generally  shall 
not  disqualify,  a  special  or  peculiar  interest,  that  which,  for 
instance,  results  from  the  intimate  relations  of  husband  and 
wife,  shall  have  that  effect  And  this  is  just  what  the 
Legislature  has  done  in  the  section  of  the  Code  above  speci- 
fied.  To  hold  that  it  is  in  conflict  with  the  provisions  of 
the  Constitution,  is  to  hold  that  the  language  of  the  section 
therein  named  ex  vi  termini  precludes  all  legislation  touch- 
ing the  competency  of  witnesses  arising  from  interest  No 
such  purpose  as  this,  we  think,  was  contemplated  by  the 
framers  of  that  instrument  They  did  intend  to  guard 
against  religious  sentiment  or  belief  of  any  amd  every 
shade  being  made  a  test  of  competency  to  testify ;  and  it  is 
very  possible  by  the  latter  clause  of  the  same  section  they 
intended  to  secure  the  competency  of  witnesses  against  other 
objections  ordinarily  made;  but  we  think  it  quite  clear 
that  objections  founded  upon  the  interest  of  the  witness 
were  left  where  they  always  have  been,  under  the  control 
of  legislation. 

It  seems  scarcely  necessary  to  allude  to  a  kindred  ques- 
tion made  a  distinct  ground  of  error,  namely,  the  incompe- 
tency of  the  husband  to  testify  to  the  declaration  of  the 
wife.    Besides  the  objection  upon  the  score  of  hearsay  and 


Digitized  by 


Google 


92  SUPREME  COURT  OF  IOWA, 

Kamej  ▼.  Paislej. 

identity  of  rights  and  interests  between  the  husband  and 
wife,  it  would  seem  to  follow,  as  a  neeessary  condosion, 
from  the  inoompetencj  of  the  wife  to  testify  for  her  husband 
under  the  sanctions  of  an  oath,  that  her  unsworn  dedara- 
tions  could  not  be  proved  by  a  third  party,  and  in  that  way 
be  made  evidence. 

IL  Against  the  objections  of  the  defendant,  the  plaintiff 
on  trial  was  permitted  to  show  the  condition  of  the 
defendant  in  point  of  property  and  pecuniary  drcum- 
stances.  It  is  still  insisted  that  the  objection  was  well 
taken.  But  to  do  so,  in  order  to  aggravate  damages  and 
also  to  allow  the  defendant  to  show  his  limited  means,  to 
mitigate  damages,  has  been  a  rule  of  practice  so  fi^uently 
established  and  followed  by  the  courts  that  we  have  no 
disposition  to  change  it  Experience  has  not  shown  the 
propriety  of  abolishing  such  rules  upon  the  ground  that 
they  are  liable  to  abuse.  It  is  always  in  the  power  of  the 
court,  in  its  instructions  to  the  jury,  to  guard  them  against 
an  improper  use  of  such  evidence,  as  we  think  was  very 
fsirlj  done  by  the  court  in  its  charge  to  the  jury  in  this 
case.  20  HI,  115;  4  Duer,  247;  6  Conn.,  24  j  aMasa,546. 

nL  The  court  refused  the  first,  fifth,  eighth  and  eleventh 
instructions  asked  by  the  defense,  to  which  exceptions  were 
made.    The  first  of  these  instructions  is  as  follows : 

"  If  fix)m  the  evidence  the  jury  believe  that  the  plaintiff 
told  the  defendant  she  had  got  the  money  from  her  mother, 
and  that  if  her  mother  did  not  say  so,  she  (plaintiff)  would 
give  up  the  money  to  him,  then  it  is  no  slander  for  the  defen^^ 
dant  to  see  her  mother,  tell  her  what  had  occurred,  and  ask 
her  if  she  had  let  the  plaintiff  have  the  money.'' 

The  objection  to  this  instruction  is  its  vagueness.  What 
is  meant  by  the  words,  ^tM  her  what  had  occurred  V  The 
evidence  shows  that  quite  a  good  many  things  had  occur- 
red  before  the  defendant  had  his  interview  with  the  mother 
of  the  plaintiff.  He  had  among  other  things  accused  her  of 
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Stealing  the  money  and  property  in  question,  in  the  pre- 
senoe  of  third  persons,  and  stated  that  he  had  missed  gold 
coin  from  his  drawer,  and  that  his  wife  had  seen  her  drop 
and  pick  up  a  gold  piece  of  coin.  She  denied  the  charge, 
said  she  had  got  the  money  of  her  mother,  &c.  Now,  if 
he  had  told  all  that  had  occurred  to  the  mother,  it  would,  it 
seems  to  us,  be  slander,  if  untrue.  K  he  simply  asked  the 
mother  whether  she  had  ^t  any  time  let  her  daughter  have 
a  piece  of  gold  coin  to  the  value  of  five  dollars,  remarking 
that  there  had  been  a  question  of  dispute  between  himself 
and  her  daughter,  this  would  be  a  different  affidr,  and 
would  not  amount  to  slander.  But  how  could  a  court  safdy 
give  an  instruction  so  indefinite  in  its  terms? 

The  fifth  and  eighth  instructions  refused  may  be  included 
substantially  in  the  following  proposition:  "That  if  the 
defendant  honestly  believed  that  the  plaintiff  had  taken 
the  money,  that  this  was  a  circumstance  which  the  jury 
might  consider  in  judging  of  the  motive,  and  determining 
the  case,  even  under  the  plea  of  justification."  The  object 
of  these  instructions  was  to  give  to  the  defendant  the  benefit 
of  the  fact  stated,  (if  it  existed,)  as  a  mitigating  circumstance 
which  in  law  should  reduce  the  amount  of  the  damagea 
Conceding  this  to  be  the  right  of  the  defendant,  yet,  if  the 
court  had  in  his  main  charge  to  the  jury  given  substantially 
these  instructions,  he  was  not  bound  to  repeat  them  in  dif- 
ferent language  at  the  instance  of  defendant's  coimsel. 
Indeed,  the  court  below  discussed  in  his  charge  to  the  jury 
the  very  proposition  contained  in  these  instructions,  quite 
at  length.  Among  other  things,  the  court  said:  "The 
words  '  mitigating  circumstances  sufficient  in  law  to  reduce 
the  amount  of  damages,'  are  not  to  be  construed  as  mean- 
ing mitigating  circumstances  legally  admissible  in  evidence, 
for  if  so  it  would  leave  the  law  as  it  was  before,  so  &r  as 
the  admission  of  mitigating  circumstances  are  concerned ; 
but  it  must  be  considered  as  referring  to  such  circumstances 
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as  tend  to  sbow  an  honest  motive  on  the  part  of  the 
defendant,  and  the  absence  of  malice,  for  instance,  that 
althoagh  mistaken,  he  believed  the  truth  of  the  charges," 
&G,  This  instruction  of  the  court  will  be  better  understood 
when  it  is  remembered  that  it  was  ^ven  with  reference  to 
the  provisions  of  the  Statute,  contained  in  §  2929  of  the 
Revision  of  1860. 

So,  also,  with  reference  to  the  eleventh  instruction.  It 
was  substantially  covered  by  the  tenth,  which  had  just 
been  given.  This  makes  it  unnecessary  to  re-state  the 
instruction,  and  to  suggest  some  additional  reasons  why 
it  could  be  properly  refused. 

A  motion  for  a  new  trial  was  overruled,  founded  upon 
the  foregping  assigned  errors,  and  for  the  additional  reason 
that  the  verdict  was  contrary  to  the  evidence. 

It  is  confessed  that  the  evidence  to  our  minds  is  not  very 
satisfactory,  yet  it  does  not  fall  within  the  fitmiliar  rule, 
which  we  have  repeatedly  established  for  disturbing  the 
judgment  below  for  such  a  cause. 

We  are  not  satisfied,  in  the  condition  of  the  record,  that 
the  defendant  has  been  prejudiced  by  the  rulings  of  the 
court  below,  or  that  a  diflferent  result  would  likely  be 
reached  by  granting  a  new  trial,  and  therefore  the  judgment 
is 

Affirmed. 


SKriH  V.  Hewett. 

1.  Husband  axv  wife  :  POSSESsioir  of  pbbsonal  profbbtt.  Under  g  2499 
of  the  Rerision  of  1860,  perflona]  propertj  in  the  common  use  and  joint 
possession  of  the  husband  and  wife,  is  prima  facie  under  the  control  of 
the  husband,  and  is  subject  to  his  debts  to  third  persons.  The  wife  can 
protect  herself  only  by  a  compliance  with  the  provisions  and  requirements 
of  the  section  abore  mentioned. 
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Appeal  from  Dvhu^pie  OUy  Court. 

Thursday,  Apml  10. 

The  &cts  are  stated  in  the  opinion  of  the  court 

OooUy^  Blatchley  A  Adams  for  the  appellant 

Bi$sdl  A  Shiras  for  the  appellee,  cited  Revision  of  1860, 
§2499;  38  Penn.  S.  S.,  277. 

LoWK,  J. — This  is  a  controversy  touching  the  right  of 
property  to  certain  pictures  and  articles  of  household  furni- 
ture set  up  by  plaintiff  under  the  following  circumstances: 
John  B.  Smith,  husband  of  plaintiff,  and  Mrs.  Elingman, 
his  mother-in-law,  were  the  keepers  of  the  Julian  House  in 
the  city  of  Dubuque.  By  them  the  property  in  dispute 
had  been  mortgaged.  After  foreclosure,  the  defendant  with 
a  special  execution  under  the  decree  levied  upon  the  same, 
and  it  was  replevined  by  the  plaintiff,  wife  of  the  said  J.  B. 
Smith,  as  her  own  separate  property,  under  her  exclu- 
sive control  and  possession.  The  proof  showed  that  most 
of  the  property  had  been  given  to  her  by  her  father  in  the 
year  1854,  and  a  few  articles  by  her  husband  in  1858 ;  that 
at  the  time  of  the  levy  aforesaid,  it  was-  found  in  rooms  No. 
68  and  64  of  said  house,  which  were  occupied  by  Smith  and 
his  wife,  the  plaintiff,  and  Mrs.  Susan  Kingman,  the  mother- 
in-law,  who  used  and  possessed  the  property  in  common, 
or  conjointly.  The  record  presents  no  evidence  that  the 
defendant  or  the  plaintiff  in  execution  had  actual  or  con- 
structive notice  of  her  ownership.  On  trial,  among  others, 
the  following  instructions  were  ^ven  by  the  court  to  the 
jury: 

L  "  If  the  wife  becomes  possessed  of  personal  property, 
either  by  gift  or  otherwise,  and  permits  the  same  to  pass 
under  the  control  or  into  the  possession  of  her  husband,  and 
does  not  file  any  notice  of  her  claim  in  the  recorder's  office 
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of  the  coontj,  such  property  is  liable  to  be  taken  on  execu- 
tion against  her  husband." 

2.  "  Where  household  furniture,  pictures,  and  the  like 
property  are  used  in  the  house  occupied  by  the  husband 
and  wife,  such  property  is  considered  as  being  in  the 
possession  of  the  husband,  and  under  his  control."  This 
last  given  with  the  additional  remark :  '^  But  while  this  is 
the  general  rule  and  presumption,  the  question  as  to  who 
had  the  control  of  the  property  is  one  for  the  jury  to  deter- 
mine by  the  evidence  under  all  the  circumstances  of  the 
case. 

The  trial  resulting  in  favor  of  defendant,  the  plaintiff 
makes  the  foregoing  instructions  the  ground  of  her  appeal, 
insisting  that  it  was  error  to  have  given  them. 

The  rule  that  "if  two  persons  be  in  the  joint  possession 
of  property,  and  one  alone  has  the  title,  the  law  will  refer 
the  possession  to  the  title,"  (17  Ala.,  566 ;  8  J.  J.  Marshall, 
280,)  has  no  application  under  sections  2499,  2500,  2501, 
2502,  2503,  of  the  Revision  of  1860,  to  persons  standing  to 
each  other  in  the  relation  of  husband  and  wife.  Indeed,  such 
a  rule,  if  recognized,  would  abrogate  in  effect  the  provisions 
contained  in  these  sections,  which  seem  to  be  founded  upon 
the  idea  that  personal  property  in  the  common  use  and 
joint  possession  of  husband  and  wife  prima  facie  is,  fix>m 
the  very  nature  of  their  relation  to  each  other,  under  the 
control  and  ownership  of  the  husband,  and  subject  to  his 
debts  by  third  persons  without  notice.  If  the  property  in 
fact  belongs  to  the  wife,  she  can  only  protect  herself  from 
these  consequences,  by  bringing  herself  within  the  provi- 
sions of  the  above  sections  of  the  Revision,  which  it  is 
conceded  she  did  not  do. 

Notice  of  her  ownership  was  required  to  be  filed  for 
record  with  the  recorder  of  deeds  of  the  county.  In  the 
absence  of  this,  and  any  proof  of  actual  notice,  we  do  not 
perceive  why  the  above  instructions  are  not  a  Mr  expo- 


Digitized  by 


Google 


JTJNE  TERM,  1862-  97 

Bail^  y.  The  Dubuque  Weetem  Bailroad  Company. 

sition  of  the  law  applicable  to  the  faots  of  this  case. 

Judgment  below 

Affirmed. 


Bailey  v.  The  Dubuque  Westbbn  Railroad  Coic- 
PAinf  et  al 

h  Judgment:  sufplbmsktil  pbooebdings.  An  order  that  aa  execution 
shall  issue  against  a  corporation  with  a  clause  inserted  therein  directing 
that  it  shall  be  levied  upou  the  property  of  certain  stockholders,  does  not 
render  such  stodcholders  judgment  debtors  "within  the  meaning  of 
chapter  126  of  the  Beyision  of  I860,"  and  they  cannot  be  compelled,  after 
the  return  of  such  an  execution,  to  disclose  property  in  the  summary 
manner  provided  by  said  chapter. 

Appeal  Jrom  Dvbuque  District  (hurt 

Thursday,  April  10. 

The  fiwts  are  stated  in  the  opinion  of  the  court 

• 

Wdaon^  Utley  &  Dovd  for  the  appellants,  contended  that 

Pelan  and  Anderson  were  not  judgment  debtors  of  the. 

plaintiff  and  appellee,  within  the  meaning  of  chapter  126 

of  the  Revision  of  1860,  and  cited  Monell's  New  York 

Practice,  842,  847 ;  Jones  v.  Lawliuj  1  Sand.  Sup.  Ct  R., 

722 ;  SoUes  v.  Lawson,  4  Id.,  718 ;  Conway  v.  Hitchins,  9 

Barb.,  878 ;  Boss  v.  Cheesman,  9  Sand.  Sup.  Ct  R,  676,  680. 

TTumias  Mi  Monroe  for  the  appellee,  contended  that  the 
appellants  are  the  judgment  debtors  of  the  appellee. 

Baldwin,  C.  J. — ^The  plaintiff  obtained  a  judgment 

against  the  Dubuque  Western  Railroad  Company,  upon 

which  an  execution  issued,  and  which  was  returned  no 

property  found  to  satisfy  the  same.    A  proceeding  was 
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then  had  against  Pelan  and  Anderson,  as  stockholders  of 
said  company,  to  make  them  responsible  to  plaintiff  for 
the  amount  of  their  unpaid  installments  of  stock,  and  to 
subject  their  private  property  to  be  levied  upon  in  satis- 
faction of  the  plaintiff's  judgment  In  this  proceeding 
the  District  Court  rendered  the  following  order:  "That 
the  said  Jesse  B.  Bailey  have  execution  against  the  said 
Dub\^que  Western  Eailroad  Company  for  the  sum  of  eight 
hundred  and  eighty-five  dollars,  with  interest  and  costs, 
&c. — ^with  a  clause  inserted  in  said  execution  directing  that 
it  shall  be  levied  on  the  property  of  said  Pelan  and  Ander- 
son, to  satisfy  said  execution  and  costs,"  &c 

Upon  this  an  execution  issued,  and  the  plaintiff  filed  his 
petition  undor  the  provisions  of  chapter  126  of  the  Bevi- 
i^on,  to  compel  Pelan  and  Anderson  to  disclose  certain 
property  which  it  was  claimed  they  had,  but  which  could 
not  be  discovered  by  the  officer  holding  the  writ  To  this 
proceeding  Pelan  and  Anderson  objected,  and  moved  that 
they  be  discharged  from  the  order  of  the  court,  requiring 
them  to  answer,  &c  This  motion  being  overruled,  and  a 
referee  being  appointed  to  take  their  answers,  they  appeal. 

The  question  presented  is,  whether  Pelan  and  Anderson 
are  judgment  debtors  within  the  meaning  of  §§3376-76 
and  78,  under  which  the  plaintiff  seeks  to  compel  them  to 
answer.  If  so,  they  are  compelled  to  answer,  if  they  are 
not,  they  should  have  been  discharged. 

The  appellants  were  stockholders  in  the  corporation 
against  which  the  plaintiff  had  obtained  judgment,  and 
under  the  provisions  of  §  1172  of  the  Revision  were  indi- 
vidually liable  to  the  amount  of  the  unpaid  installments' 
owned  by  them,  and  an  execution  against  the  company  to 
the  extent  of  such  unpaid  stock  could  be  levied  upon  their 
private  property.  Proceedings  were  had  by  plaintiff  to 
determine  this  amount,  and  the  order  above  stated  was 
made. 
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Judgments  or  orders  requiring  the  judgment  of  money, 
&a,  are  to  be  enforced  by  execution.  See  §  8247  of  the 
Bevision«  There  must  be  an  order  to  this  effect  in  the 
judgment,  before  an  execution  can  issue.  In  the  judg- 
ment upon  which  plaintiff  bases  this  proceeding  there  is 
no  such  order.  It  will  be  observed,  fiom  the  wording  of 
the  judgment,  that  the  order  of  payment  is  against  the 
OQuporation,  and  that,  in  the  execution  to  be  issued,  there 
is  a  clause  to  be  inserted  directing  a  levy  upon  the  pro- 
perty of  appellants.  Without  a  judgment  or  order  against 
appellants,  they  do  not  become  judgment  debtors. 

This  was  the  objection  made  by  the  appellants  in  their 
motion  in  the  court  below,  and,  not  being  judgment  debt- 
ors^ they  were  not  liable  to  answer. 

Beversed. 


Terhune  v.  Henry  &  Carmichael. 

L  Wmnss:  adiomibtratob  ooxpstent.  In  ft  proceeding  in  the  Probate 
Goort  to  enforce  the  payment  of  a  daim  against  the  estate  of  a  decedent^ 
the  executor  is  a  competent  witness  as  to  facts  which  oooorred  after  the 
death  of  the  deceased.  Rev.  of  1860,  §  3980 ;  Somana  v.  ffays'  AdaimiB-' 
tratoTj  12  Iowa,  270. 

3.  Byidenob  AND  nvBTsnonoHa  The  sufficiency  of  evidence  tending  to  show 
fraud  in  obtabung  a  check,  as  a  basis  for  an  instruction,  considered. 

3.  BvnnoroB:  MxADiiras:  naouTtONor  notb.  Under  chap.  108,  Laws  of 
1853,  tfie  supposed  maker  of  a  bill  <»r  note  may  prove  that  it  was  Uot  hla 
deed.  The  burden  of  proving  the  execution  can  be  placed  upon  the 
hMn  only  by  a  swdm  denial  FoUowing  Lyon  v.  Bwmf  6  Iowa,  48. 
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Appeal  from  Scott  District  Oourt. 
Thursday,  April  11. 

The  &ot8  are  stated  in  the  opinion  of  the  court. 

Orant  &  iSmith  for  the  appellant,  cited  The  School  Inspeo 
tors  V.  Hughes,  24  HI.,  281. 

OookA  Drury  for  the  appellee,  relied  upon  Rvhle  v.  Mcs 
Donald,  7  Iowa,  90 ;  Jourdan  v.  Reedy  1  Id.,  185 ;  Fh-eeman 
V.  JUch,  Id.,  504;  The  State  of  Iowa  v.  Tomlinson,  11  Iowa| 
102 ;  Mann  etalv.  Cflifton,  8  Blackf ,  304 ;  Johnson  v.  ifoul^ 
ton,  1  Scam.,  582 ;  Smith  v.  SchuUz,  Id.j  491 ;  SuUivans  v. 
DoUins,  18  111.,  85 ;  Lehigh  v.  Hodges,  3  Scam.,  15 ;  Bloomer 
v.  Denman,  12  111.,  240 ;  Louryy.  Orr,  1  Oil.,  70 ;  Dawson  y. 
Robins,  5  Id.,  72 ;  Wheeler  v.  Shields,  2  Scam.,  848 ;  Kin- 
caid  V.  Turner,  2  Oilman,  618 ;  Douglass  v.  Tousey,  2  Wend.; 
852 ;  Griffith  v.  Wdling,  3  Binn.,  817 ;  Gain  v.  Henderson^ 
2  Binn.,  108 ;  Campbell  v.  i^oat,  1  Yates,  827. 

Baldwin,  C.  J.  — ^This  was  a  proceeding  to  establish  a 
claim  in  the  Probate  Court  against  the  estate  of  one  Carmi- 
chael,  deceased.  Upon  the  trial  in  the  District  Court,  one 
of  said  executors  was  introduced  by  defendants  and  permit- 
ted to  testify  as  to  certain  facts  as  occurring  after  the  death 
of  deceased.  This  ruling  is  the  first  error  assigned.  It 
has  been  held  by  this  court  in  the  case  of  Romans  v. 
Hays,  Admr.,  11  Iowa,  270;  that  section  8980  of  the 
Beyision  affects  only  the  competency  of  the  party  or  person 
in  whose  behalf  an  action  is  brought  against  an  administrator 
of  a  decedent.  Upon  the  authority  of  this  case  we  hold  that 
the  court  did  not  err  in  the  admission  of  this  testimony. 

It  is  next  assigned  as  error,  that  the  court  erred  in  its 
instructions  to  the  jury.  The  claim  of  plaintiff  is  founded 
upon  a  check  signed  by  the  deceased.  The  defendants  in 
their  answer  deny  that  the  deceased  ever  executed  and  de- 
livered to  the  plaintiff  the  check  sued  on.  Under  this  issue 
the  defendants  introduce  evidence  which,  it  is  claimed,  tends 
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to  prove  that  notwithstanding  the  check  was  signed  by 
deceased,  that  it  was  so  signed  for  another  and  different 
purpose  than  that  of  being  evidence  of  any  indebtedness  to 
plaintiff  It  is  claimed,  in  the  defence,  that  the  deceased 
was  a  railroad  contractor ;  that  the  plaintiff  was  employed  as 
his  clerk ;  that  checks  were  signed  in  blank  by  deceased  and 
placed  in  the  hands  of  plaintiff  that  he  might  settle  with  and 
pay  off  persons  employed  by  deceased ;  that  the  check  sued 
on  came  into  the  possession  of  the  plaintiff  in  this  manner ; 
that  it  was  signed  in  blank  by  deceased,  but  was  filled  by 
plaintiff  wrongftdly  and  without  the  knowledge  or  consent 
of  deceased,  and  for  an  amount  not  owing  to  plaintiff  The 
court  instructed  the  jury  that  if  they  should  believe  from 
the  evidence  that  the  plaintiff  had  the  check  sued  on  in  his 
possession,  with  the  name  of  Carmichael  signed  thereto, 
but  not  filled  up  as  to  amount,  date  or  payment ;  and  being 
80  possessed  of  the  check  thus  signed,  the  plaintiff  after- 
wards filled  out  said  check  in  his  own  name,  and  without 
authority  from  Carmichael,  and  without  consideration,  the 
plaintiff  cannot  recover. 

It  is  objected  that  there  is  no  evidence  to  justify  such  an 
instruction,  and  that  it  tended  to  mislead  the  jury.  We  do 
not  r^ard  this  objection  as  well  taken.  The  maker  of  the 
check  being  dead  the  defense  made  must,  as  a  matter  of 
necesaty,  be  established  by  circumstantial  evidence.  Many 
circumstances  are  detailed  in  the  testimony  which  certainly 
do  raise  some  violent  presumptions  of  firaud  by  the  plaintiff. 
The  fiwt  that  a  person  would  hold  a  check  for  such  a  large 
sum  of  money  for  eighteen  months  without  presentation,  is 
not  without  some  significance.  The  fact  that  in  the  fre- 
quent interviews  with  the  executors,  in  speaking  of  the 
claim  of  plaintiff  for  services,  the  check  is  never  named,  for 
nine  months  after  made,  the  alteration  in  the  date  of  the 
check,  and  the  check-book  and  the  tabs  therein,  as  offered 
in  evidence,  each  tend  to  show  the  jury  that  the  daim  of 
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plaintiff  was  a  fraudulent  one.  We  are  inclined  to  the 
ooncloaion  that  the  instruction  as  given  wad  not  wholly 
hypothetical,  as  is  claimed,  but  the  fiu^ts  as  detailed  justified 
the  instruction  as  given. 

The  court,  in  connection  with  the  foregoing  instruction, 
directed  the  jury  that  the  existence  of  the  check,  filled  up 
and  signed  by  the  maker,  is  prima  facie  evidence  of  its  being 
genuine,  and  that  this  presumption  must  be  rebutted  by 
the  supposed  maker,  by  proof  that  it  was  filled  up  without 
his  knowledge  or  consent  With  this  qualification  by  the 
oourt,  we  do  not  think  the  jury  could  have  been  misled,  as 
the  law  is  correctly  and  clearly  stated. 

It  is  fiirther  claimed  that  there  was  no  issue  to  justify 
the  instructions  given.  The  answer  w^  not  sworn  to.  It 
merely  denies  that  the  deceased  ever  executed  and  delivered 
the  note  sued  on. 

We  do  not  understand  that  under  the  act  of  1858,  ^p. 
108,  referred  to  by  counsel,  it  is  required  of  the  supposed 
maker  of  a  bill  or  note  to  deny,  under  oath,  its  execution, 
before  he  can  plead  or  prove  that  it  was  not  his  deed.  We 
understand  this  law  to  declare,  that  where  the  execution  of 
a  note  or  bill  is  not  denied,  the  holder  in  his  action  is  not 
required  to  prove  the  signature,  before  he  can  introduce 
such  note  in  evidence. 

If  the  execution  is  denied,  under  oath,  the  burden  of 
proof  is  thrown  upon  the  holder.  But  the  defendant  may, 
without  answenng  under  oath,  deny  such  execution,  and 
support  his  answer  by  proo£  See  I/yon  v.  Bunn^  6  Iowa,  48. 

Affirmed. 
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Samuels  v.  Griffith  etoL  |  i  sS 

1.  Obdeb  «f  mrnnKnm*  The  Supreme  Oourt  will  not  izvterfere  with  the 
ezerctse  of  discretioii  by  the  District  Oourt,  as  to  the  order  in  whicli 
evidence  is  introduced,  except  in  cases  of  manifest  abuse. 

2.  Ovflonov  SBOVLD  9B  ocADB  BBLOW.  An  objection  to  ^e  fbrm  of  an  in- 
lenrai^atofy  addressed  to  a  witness,  which  was  not  presented  to  the  oourt 
belowy  wffl  Bot  l>e  considered  by  the  Supreme  Oourt 

S.  Etidbbcb  :  iMPBAOHXBn :  depositiobs.  When  two  different  depositions 
of  the  same  witness  have  been  taken  in  the  same  cause,  l^e  first  one 
taken  cannot  be  introduced  for  the  purpose  of  impeaching  the  second, 
when  no  foundation  was  laid  in  the  second  deposition  by  calling  the  atr 
tention  of  the  witness  when  such  second  depositSon  was  taken  to  the 
statements  made  in  the  first,  for  the  purpose  of  affording  him  an  oppor- 
tunity  to  confirm  or  explain  the  same.  A  general  statement  in  the  second 
deposition  that  when  the  first  was  taken  the  witness  was  sworn  in  the 
nsual  form,  and  that  his  testimony  was  then  correctly  written  out  by  the 
oflker,  is  not  sufficient. 

Appeal  from  Lee  District  Court 

Friday,  April  11. 

Plaintiff  sues  in  tre$pass^  claiming  $4,000  for  certain 
goods  and  chattels,  with  force,  &c.,  taken  and  carried  away 
by  defendants.  The  defendant  justifies,  und^  a  writ  of  at- 
tachment against  one  Louis  Baum.  It  is  also  averred  that 
Baum  own^  the  goods,  and  sold  the  same  to  plaintiff  with 
intent  to  defraud  his  creditors,  &c.  Issue  thereon,  trial  and 
verdict  for  plaintifi^  and  defendants  appeal 

Samud  P.  Miller  and  J.  M.  Becky  for  the  appellant,  each 
presented  an  or^  argument,  in  addition  to  one  printed,  in 
which  the  following  authorities  were  cited :  1  Starkie's  Ev., 
188,  note  1  (marg.) ;  2  Phill.  Ev.,  Cow.  k  Hill's  Notes,  962 ; 
/Ihwner  et  oL  v.  Dana  etal,  19  Verm.,  844 ;  Cowden  v.  Eey- 
noMs,  12  Serg.  &  R,  288 ;  Oiapp  v.  Wilsanj  6  Denio,  286 ; 
Pickard  v.  Collins,  28  Barb.,  456 ;  WUHams  v.  Chapman^  7 
Ga.,  467 ;  Drewr.  Wadkigh  et  al,  Id.,  467 ;  Pearc^  y.  Purr^ 
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SmedesA  M.,  47 ;  Chmohy  y.  Page,  7  Car.  &  P.,  689 ;  Ware 
Y.  Ware,  8  Maine,  29 ;  Tucker  v.  Welsh,  17  Mass.,  160  J 
French  v.  Merrill,  6  N.  H.,  466;  Jtuban  v.  Blanchard;  6 
Conn.^  657, 

JSdntd  F.  MUer  for  the  appellee,  in  an  oral  argument 
cited  the  following  authorities :  8  G.  Greeny,  580 ;  8  Iowa, 
451 ;  Walker's  Ch.  E.,  48 ;  Gres.  Eq.  Ev.,  141,  12  Georgia, 
450 ;  20  Ohio,  87 ;  8  Duer,  421 ;  19  Wend.,  487 ;  19  N.  Y.; 
649 ;  12  Ala.,  131 ;  19  Id.,  581 ;  Conrady.  Griffey,  16  How^ 
89 ;  Morrison  A  Myers  v.  Turner  et  al,  11  Iowa,  588. 

Wright,  J. — Two  questions  are  presented  for  our  con- 
sideration. 

I  Defendants  read  in  evidence  the  deposition  of  one 
Eoeenstien,  in  which,  in  reply  to  an  interrogatory,  the 
witness  detailed  a  conversation  with  one  Adolph  Samuel, 
(brother  of  plaintiff,)  in  presence  of  plaintiff,  which  tended 
to  show  that  the  transaction  through  which  plaintiff  claimed 
title  to  the  goods,  was  fittudulent  In  rebutting,  plaintiff 
was  called,  the  said  answer  read  to  him,  and  he  was  then 
asked  whether  such  "  conversation  ever  took  place  in  his 
presence  or  hearing."  To  the  reading  of  this  answer  and 
the  interrogatory,  defendants  objected.  The  objection  was 
overruled.  After  this,  and  when  the  bill  of  exceptions 
embodying  the  &ctB  had  been  prepared  and  presented  to 
the  court  for  signature,  plaintiff's  attorney  asked  leave  to 
withdraw  the  question  and.  answer,  recall  the  witness,  read 
the  same  answer,  and  ask  the  witness  what  he  had  to  say 
in  reference  to  that  conversation.  This  was  permitted,  and 
the  witness  allowed  to  answer.  To  all  this  defendants 
excepted.  It  is  certified  that  the  court  understood  the 
objection,  in  the  first  instance,  to  relate  to  the  reading  of  the 
answer  to  the  witness,  rather  thah  the  form  of  the  interro- 
gatory.  And  this  action  is  Che  first  matter  assigned  as  error. 
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It  may  be  admitted  that  the  course  of  examination  al* 
'lowed,  IS  not  in  accordance  with  good  practice.  And  yet 
we  cannot  believe  there  was  any  such  abuse  of  the  large 
discretion  wisely  lodged  with  courts,  in  controlling  the 
manner  of  introducing  testimony,  as  to  justify  our  inter*- 
ference.  It  is  worthy  of  remark,  that  while  in  this  court 
it  is  urged  that  the  interrogatory,  both  before  and  after  the 
preparation  of  the  bill  of  exoeptionSy  was  leading,  no  such 
point  was  made  in  the  court  bdow.  The  objection  cannot^ 
therefore,  ayaiL  {Foley  v.  Adams,  4  Iowa,  44 ;  MiUs  et  oL 
V.  Mabar,  9  Id.,  484.)  Not  only  so,  but  the  certificate  of  the 
judge,  as  to  this  understanding  of  the  facts,  and  the  cha- 
tacter  of  the  objection,  removes  all  possible  difficulty. 
'  n.  Plaintiff  used  as  evidence,  the  depositions  of  Adolph 
Samuel  and  Philip  Bosenthall,  taken  Nov.  26, 1869,  in  tiie 
city  of  St  Louis,  on  a  commission  issued  from  the  Lee 
District  Court,  in  this  state.  In  these  depositions,  they 
Btate  that  their  depositions  had  been  taken  before  in 
this  case,  before  A.  E.  Verman,  a  Notary  Public,  that  they 
were  sworn  in  the  usual  form,  and  that  dieir  testimony  was 
then  correctly  written  out  by  that  officer.  The  witness, 
Samuel,  also  states  that  he  bought  the  goods  firom  Baum 
for  his  brother,  the  plaintiff,  under  a  power  of  attorney 
which  was  attached  to  the  said  prior  depositions.  Th€i 
depositions  thus  referred  to  were  suppressed,  because  of 
some  informalily.  Plaintiff  also  used  as  evidence  the 
power  of  attorney  referred  to,  which  was  found  attached  to 
the  suppressed  depositions.  The  certificate  to  the  deposi* 
tions  first  taken,  shows  that  the  witnesses  were  properly 
sworn,  and  subscribed  the  same.  After  the  plaintiff  rested 
his  case,  defendants  offered  to  read  in  evidence  the  sup- 
pressed deposition^,  in  order  to  impeach  said  witnesses, 
claiming  that  they  had  therein  testified  to  important  and 
material  facts  which  contradict  matters  stated  by  them  in 
the  depositions  used  on  the  trial.  The  introduction  of  this 
YoL.  XTTT.       14 
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tatimcHiy  plaintiff  objected  to,  upon  the  giound  ''  that 
defendants  had  not  aeked  iHseinkaemn  on  thdr  last  ezaad- 
nation  as  to  their  testimony  in  the  fiist,  and  grrai  than  a 
chance  to  oonfirm,  or  explain,  the  same, — ^that  the  w<»rds 
contained  in  the  first  deposition  should  have  been  called  to 
their  attention."  The  oljjection  was  sustained,  and  defend- 
ants excited. 

The  question  here  presented  is  not  firee  flrom  difficulty. 
The  audiorities  are  not  uniform,  and  the  reasoning  is  not 
without  weight  which  is  brought  to  bear  on  either  side  of 
the  controversy.  In  our  own  stale,  the  precise  question  is 
an  open  one,  and  we  are  now  called  upon  to  setUeit  The 
English  rule,  and  the  one  adopted  in  most  of  the  states,  ap 
applied  to  verbal  statements  out  of  court,  is,  that  Ihe  atten- 
tion of  the  witness  shall  first  be  called  to  the  time,  place 
and  person,  involved  in  the  supposed  contradiction.  In 
the  Queen's  case,  the  subject  was  fully  discussed|  and  tibe 
rule  thus  recognized.  ''  The  legitimate  object  of  tiie  pror 
posed  proof  is  to  discredit  the  witness.  Now  the  usual 
practice  of  the  courts  below,  and  a  practice  to  which  we  are 
not  aware  of  any  exception,  is  this :  if  it  be  intended  to 
bring  the  credit  of  a  witness  into  questicm  by  proof  of  any« 
thiog  that  he  may  have  said  or  declared  toi^ching  the  cause^ 
the  witness  is  first  asked,  upon  cross-examination,  whether 
or  no  he  has  said  or  declared  that  which  is  intended  to  be 
proved."  And  again,  "  If  evidence  of  this  sort  could  be 
adduced  on  the  sudden,  and  by  surprise,  without  any  pre* 
vious  intimation  to  the  witness  or  to  the  party  producing, 
great  injustice  might  be  done;  and,  in  our  opinion,  not 
unfrequentiy  would  be  done,  both  to  the  witness  and  to  the 
party ;  and  one  of  the  great  objects  of  the  course  of  pro- 
ceeding  established  in  our  courts,  is  the  prevention  of 
surprise,  as  £sar  as  practicable,  upon  any  person  who  may 
iqppear  therein."  (2  Brod.  &  Bing.,  818.)  And  says  Mr, 
Grewileaf  (1  Ev.,  §  462),  "  This  course  of  proceeding  is 
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eonsideTed  indispensable,  from  a  sense  of  jwrtioe  to  the 
witness ;  for,  as  the  direct  tendency  of  the  evidence  is  to 
impeach  his  yeracity,  common  justice  requires  that,  bj  first 
calling  his  attention  to  the  subjeoti  he  riioiild  bare  an 
oppcnrtoni^  to  leocAeoi  the  ftcts,  and,  if  necessary,  to  cor- 
rect the  statement  already  given,  as  well  as  by  a  re-exami- 
nation to  explain  the  nature,  circumstances,  meaning  and 
design  of  what  he  is  proved  elsewhere  to  have  said."  As 
Implied  to  verbal  statements,  this  rule  has  been  recognized 
in  this  state.  {Glenn  v.  Carson,  8  G.  Greene,  629 ;  Stale  v. 
liiMj  8  Iowa,  447.)  And  we  cannot  dee  why  the  reason 
of  the  rule  does  not  apply  with  equal  weight  in  the  case  of 
depositions. 

Counsel  claim  that  the  rule,  if  extended  to  letters,  written 
agreements  and  affidavits,  should  not  be  to  depositionS| 
and  that  in  this  way  the  authorities  can  be  reconciled.  To 
our  minds,  however  there  are  aa  strong,  if  not  stronger^ 
reasons  for  extending  it  to  d^ositions,  as  to  exparte  affida^ 
vit8  and  instruments  of  that  nature.  A  lett^  or  affidavit 
usually  rrfers  to  some  one  distinct  matter.  A  deposition 
IS  often  voluminous,  containing  answers  to  a  great  number 
of  interrogatories  propounded  in  the  various  forms  sug- 
gested by  the  ingenuity  of  counsel.  It  is  sworn  to  it  is 
true,  but  the  witness  is  not  apt  to  have  that  personal  interest 
in  its  contents,  nor  to  remember  all  that  he  said,  nor  its 
object  and  purpose,  as  in  the  case  of  an  affidavit  made  for 
some  specific  purpose.  Months  or  years  afterwards  he  may 
be  examined  in  the  same  case.  He  is  asked  if  at  such  a 
time  his  deposition  was  taken,  and  the  instrument  is  fully 
identified.  There  is  no  intimation,  however,  that  this  iden* 
tification  is  for  the  purpose  of  introducing  his  former  teati* 
mony  to  impeach  him.  His  attention  is  not  called  to 
anything  he  then  stated.  No  opportunity  is  given  him  to 
explain,  for  he  is  not  advised  that  explanation  may  possibly 
benecessaiy. 
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Now,  in  what  does  such  a  case  differ,  in  principle,  from 
that  of  a  witness  who  has  been  previously  ezaoiined  upon 
the  stand  ?  And  would  it  be  claimed  that  a  party  could, 
by  asking  him  if  he  did  not,  on  a  day  and  before  a  court 
named,  testify  in  the  same  cause,  and  if  his  testimony  at 
that  time  was  true,  thus  lay  the  foundation,  without  morey 
to  impeach  him?  It  seems  to  us  most  clearly  not  Com- 
mon justice  would  certainly  dictate  that  he  should  be  first 
asked,  whether  or  no  he  swore  to  that  which  is  intended 
to  be  proved. 

It  is  suggested  that  the  depomtion  is  a  writing,  carefiilly 
written  out,  read  over  to  the  witness  and  by  him  subscribed, 
and  that  in  these  respects  it  differs  from  testimony  upon 
the  stand.  These  differences  are  admitted,  and  yet  we  do 
not  see  how  they  can  affect  the  reason  of  the  rule.  Why 
should  the  witness  not  have  an  opportunity,  in  the  one 
case  as  well  as  the  other,  to  correct  the  statements  already 
given,  as  well  as  by  a  re-examination,  to  explain  the  nature, 
circumstances,  meaning  and  design  of  what  he  had  pre- 
viously sworn  to?  We  can  see  no  good  reason  for  ihe 
application  of  a  different  rule  in  the  two  cases.  Nor  can 
we  see  why  the  introduction  of  such  impeaching  testimony 
would  not  work  a  surprise  upon  parties,  and  thus  produce 
injustice  in  the  case  of  depositions,  as  well  as  in  that  of 
verbal  statements. 

Nor  is  this  view,  as  before  suggested,  without  a^thoritieB 
to  sustain  it  In  the  case  of  Stephens  v.  The  People^  (19 
New  York,)  counsel  for  the  prisoner  offered  the  depositions 
of  certain  witnesses,  taken  before  the  coroner,  for  the  pur* 
pose  of  impeaching  their  testimony  on  the  trial.  It  was 
held  that  such  parts  of  the  depositions  as  had  been  called 
to  the  attention  of  witnesses,  during  their  examination, 
might  be  read,  but  that  the  rest  should  be  rejected.  Stbong, 
J.,  remarking  that  ''if  it  was  designed  to  discredit  the 
witnesses  by  showing  that  their  evidence  before  the  coroner 
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differed  from  that  given  by  them  on  the  trial,  they  should 
have  been  previously  furnished  with  an  opportunity  for 
explanation"  (p.  570).  And  to  the  same  effect  are  the 
cases  of  Oonrad  v.  Griffey^  16  How.,  45 ;  Howell  v.  Beynolds^ 
12  Ala.,  181 ;  Morrison  v.  Myera^  11  Iowa,  538. 

But  it  is  urged  that  in  this  case  there  was  a  sufficient 
compliance  with  the  rule,  that  the  attention  of  the  witness 
was  called  to  his  previous  testimony.  To  some  extent  we 
have  already  answered  this  position.  It  would  certainly 
be  assuming  too  much  to  say  that  the  witness  was  notified 
that  he  was  to  be  impeached,  or  that  he  was  Aimished  an 
opportunity  for  explanation.  As  well  might  it  be  claimed 
that  he  was  furnished  with  an  opportunity  in  the  case  of 
verbal  statements,  if  he  was  asked  if  he  did  not  at  a  par- 
ticular time  and  place,  have  a  conversation  with  a  particular 
person  on  the  subject  matter  of  the  suit  Such  a  course  of 
inquiry  is  not  a  compliance  with  the  spirit  of  the  rule. 
PeiviieUm  v.  Empire  Company^  19  N.  Y.,  18.  Nor  is  the 
course  adopted  in  this  instance  any  more  so. 

The  presence  of  the  first  deposition,  at  the  time  of  taking 
the  second,  was  not  necessary  to  enable  the  party  to  lay 
the  required  foundation.  The  interrogatories  accompany- 
ing the  second  commission  might  have  been  framed  so  as 
to  meet  the  case  of  a  possible  or  expected  conflict  Or,  if 
not  this,  a  new  commission  could  have  been  issued,  at  the 
instance  of  defendants,  for  the  purpose  of  laying  the  proper 
foundation. 

The  judgment  is 

Affirmed. 
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WiLSOlir  V.  HOLCOMB. 

t.  OoumtAXim:  vonxm.  Third  persons  are  bound  bj  notioe  of  a  ocmTey- 
ance  to  the  same  extent  they  would  be  by  the  recording  of  a  deed  in  all 
\  regular  and  perfect 


2.  Plbadinos:  byidencb.  A  sworn  answer  in  chancery,  when  not 
demanded  under  oath,  puts  in  issue  only  the  allegations  of  the  bQl ;  follow- 
hig  Sheppcard  v.  Ford^  10  Iowa,  502. 

Appeal  from  Dubuque  Distrid  Chwrt 

Friday,  April  11. 

For  a  statement  of  the  facts,  see  the  opinion  of  the  court. 

Burty  AngeU  <t  Lyon  for  the  appellant,  relied  upon  Brace 
V.Beid,  3  Q.  Greene,  422;  LeNeuev.LeNeve,  2  Eq.L.C.,  pt 
1, 98 ;  Jackson  y.  Oiven  el  al,  8  John.,  140 ;  Jackson  v.  Van 
VaOcenburg,  8  Cow.,  260 ;  Bumpus  v.  PhUner^  1  John.  Ch., 
219 ;  Griffith  v.  Qnffith,  9  Paige,  815,  318 ;  Wheaton  v. 
Dyer^  15  ConiL,  309. 

WHsonj  Utley  <k  Doud  for  the  appellants,  relied  upon 
Williamson  v.  Brown^  15  N.  Y.,  354 ;  Naibr  v.  Fisk^  5  Gush., 
256 ;  Aiken  v.  Sneed^  1  Tenn.  R,  304 ;  Dunham  v.  Day^ 
15  John.,  567 ;  Sogers  v.  Jmes,  8  N.  H.,  268. 

Baldwin,  G  J.  —  Wilson,  the  complainant,  for  a  yalu- 
able  consideration,  purchased  of  and  received  a  deed  from 
one  Gumber,  for  about  twenty  acres  of  land  situated  within 
the  county  of  Dubuque.  This  deed  bears  date  January 
19th,  1858,  but  by  inadvertence  was  not  filed  for  recoid 
for  one  yeafr  after  its  delivery.  The  twenty  acres  thus  sold 
were  but  a  portion  of  a  large  tract  of  land  owned  by  said 
Gumber.  Before  the  deed  to  complainant  was  fil^  for 
record,  Gumber  sold  certain  lands  adjacent  to  that  sold  to 
complainant  to  one  Patterson,  and  by  mistake,  as  it  is 
alleged,  included  in  the  deed  to  Patterson  the  land  sold  to 
complainant    Patterson  subsequently  sold  all  of  the  lands 
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conveyed  to  him  by  Cumber,  to  respondent  Holcomb.  It 
is  allied  in  the  bill  that  Patterson  bought  the  lands  of 
Cumber,  witb  a  foil  knowledge  oi  the  rights  and  equities 
of  the  oomplainant  It  is  also  charged  in  the  bill  that  the 
respondent,  when  he  purchased  of  Patterson,  was  fully 
advised  of  the  deed  from  Cumber  to  complainant,  and  that 
he  bought  the  same  with  the  understanding  that  the  land 
was  included  in  the  deed  from  Cumber  to  complainant  by 
mistake,  and  that  respondent  was  not  a  purchaser  of  said 
premises  in  good  fidth,  and  for  a  valuable  consideration, 
without  any  notice  of  complainant's  title. 

Patterson  admits  in  hi^  testimony,  that  he  was  fully 
advised  of  the  complainant's  title,  and  we  think  the  testi- 
mony conclusively  shows  that  the  respondent  was  at  the 
date  of  his  purchase  also  advised  of  the  deed  from  Cumber 
to  complainant 

The  effect  of  notice  to  a  purchaser  of  an  outstanding  title, 
has  been  so  thoroughly  canvassed,  that  there  can  be  no 
doubt  at  this  time  as  to  the  correct  rule  of  law  on  the 
subject  In  the  case  of  Dwnsmcre  v.  Bennett^  5  Iowa,  95, 
the  court  in  their  opinion  say,  '*  As  to  ordinary  convey- 
ances, if  third  persons  have  actual  notice  of  them,  they  lEure 
boimd  by  such  notice  to  the  same  extent  as  they  would 
have  been  by  the  recording  of  a  deed  in  all  respects  regular 
and  perfect  in  its  acknowledgments."  So  in  the  case  of 
mmam8(m  v.  Bmtm,  15  K  Y.  R,  854,  "It  is  said  that  a 
purchaser  who  has  knowledge  of  any  fact  sufficient  to  put 
him  on  inquiry  as  to  the  existence  oi  some  right  or  title  in 
conflict  with  that  he  is  about  to  purchase,  and  has  neither 
inquired  nor  ascertained  the  extent  of  such  title,  has  been 
guilty  of  a  degree  of  negligence  that  is  fatal  to  his  claim  to 
be  considered  a  bona  fide  purchaser." 

So  when  a  purchaser  of  land  has  notice  of  an  outstanding 
equity,  he  cannot  acquire  a  title  discharged  of  that  equity. 
NaUoT  V.  Fish^  5  Cush.,  256.    Assuming,  then,  the  rule  to 
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be  that  where  such  purchaser  has  actual  notice  of  the  title 
of  a  third  party,  he  is  affected  the  same  as  though  such 
title  had  been  duly  recorded,  the  remaining  question  to  be 
determined  is,  whether  from  the  evidence,  the  court  cor- 
rectly found  that  the  respondent  in  this  case  had  such 
notice  of  the  complainant's  equitiea 

The  point  relied  upon  by  the  counsel  for  appellant^  is, 
that  Patterson  had  no  notice  of  the  complainant's  title  until 
after  he  had  received  the  deed  and  paid  the  purchase  money, 
and  that,  if  this  be  true,  it  matters  not  whether  the  respon- 
dent had  actual  notice  or  otherwise,  if  his  vendor  had  no 
actual  notice  when  he  purchased.  We  conclude  from  the 
evidence  that  the  contract  was  not  fully  consummated  between 
the  complainant  and  Patterson  before  actual  notice,  or  such 
notice  as  should  lead  to  inquiry,-  was  given  to  the  purchaser. 
Patterson  objected  to  the  deed  as  not  containing  the  quantity 
of  land  purchased,  and  when  this  objection  was  made,  he 
was  told  that  a  portion  of  the  land  had  been  sold  to  Wilson* 
After  this  he  made  no  further  objections,  and  placed  his 
deed  on  record,  and  afterwards  recognized  the  complainant's 
right  to  said  land. 

The  answer  of  respoAdent  denies  all  the  allegations  of 
the  bill  under  oath,  and  avers  specially  that  he  had  no 
notice  of  the  complainant's  title  from  Cumber.  The  respon- 
dent's counsel,  in  their  argument,  mistake  the  effect  of  a 
sworn  answer  in  a  chancery  proceeding,  when  they  say 
that  it  is  to  be  considered  as  of  equal  weight  as  that  of  two 
disinterested  witnesses.  The  answer  in  this  case,  was  not 
required  by  the  complainant  to  be  under  oath,  and  under 
the  ruling  of  this  court,  in  the  case  of  Sh&pherd  v.  Fcvd^  10 
Iowa,  502,  it  only  put  in  issue  the  allegations  of  complain- 
ant's bill 

The  evidence  supports  the  bill,  and  the  decree  of  the 
District  Court  is 

Affirmed. 
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Casady  V.  Woodbury  County.         JJ  \^ 

18  Us 

1.  OouHTT  B0HD8:  POWTOL  ov  oouiiTT  JUDOB.  A  countj  judgo  had  no  power    ^^  <^ 

to  issue  the  bonds  of  the  county  running  a  series  of  years  and  drawing    

interest  at  the  rate  of  ten  per  cent  per  annum,  in  the  absence  of  any     us     U 
authority  conferred  by  a  vote  of  the  people  of  the  county,  in  the  manner 
prescribed  by  law. 

2.  CoNnuoT:  ooNSiDEaATiON.  A  Contract  Supported  by  a  promise  to  do  two 
things,  one  of  which  is  legal  and  the  other  illegal,  may  be  enforoed  as  to 
that  which  is  legal,  unless  the  two  are  so  bound  together  and  mingled 
that  they  cannot  be  separated,  in  which  case  the  whole  promise  will  be 
treated  as  void. 

3.  Equitt:  BsroBX  or  ooNTBAcrrs:  lasrAEBS  or  faot.  A  court  of  equity 
may  reform  mistakes  of  fact  in  contracts,  whether  they  prejudice  one 
party  or  the  other;  but  this  power  does  not  extend  to  the  making  of  a 
new  contract  for  the  parties  by  correcting  mistakes  of  law. 

4^  Dbcreb  uhbeb  a  general  prater,  a  court  of  equity  can  not,  under  a 
general  prayer,  grant  relief  for  which  no  proper  basis  has  been  laid  in  the 
allegations  of  the  petition. 

Appeal  from  Polk  District  Court 

Fbiday,  Apbil  11. 

Specifio  pebfobmanoe.    The  &ctB  are  stated  in  the 
opinion  of  the  court 

Ckuady  &  PoVk  for  the  appellant^  contended: 

1.  That  the  county  judge  had  power,  without  consulting 
the  people  of  the  county,  to  purchase  a  court  house  and 
other  public  buildings.  The  State  of  lowa^  ex  reL  Brooks^  v. 
Napier^  County  Judge^  7  Iowa,  429.  2.  That  he  had  the 
power  to  buy  on  credit,  and  execute  a  note,  bond  or 
bill,  evidencing  such  promise  to  pay.  Hamilton  v.  Nsw 
Oasik  Bailroad  Company^  9  Ind.,  859 ;  Smead  et  al.  v.  The 
IndiaTuipolis^  Pittsburgh  and  Cleveland  Bailroad  Company^ 
11  Id.,  104;  Olapp  v.  The  County  of  Cedar,  5  Iowa,  49; 
Bing  v.  The  County  of  John^m,  6  Id.,  270.  8.  Whenasuit 
is  brought  for  a  specific  performance  of  a  contract^  and 
Vol.  XTTI.       15 
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through  a  change  of  circumstances,  mistake,  or  misappre- 
hension, either  party  becomes  unable  to  perform  the  same 
in  accordance  with  the  strict  letter  of  the  contract^  or  it 
appears  to  the  court  unconscionable  to  so  enforce  it,  the  chan- 
cellor will  so  modify  the  agreement  as  to  do  justice  between 
the  parties.  Bank  of  Alexandria  v.  Lyner,  1  Pet,  376 ;  Tay- 
lor V.  Lmgivorth,  14  Pet.,  173  ;  Winnie  v.  Reynolds,  6  Paige's 
R,  497  ;  2  Story  Eq.  Jur.,  §  775 ;  PraU  v.  Law,  9  Cranch, 
492  ;  Woodcock  v.  Bennett,  Cow.  R.,  711 ;  Andrews  v.  Brown, 
8  Gush.,  130.  4.  K  one  gives  a  good  and  valid  considera- 
tion, and  thereupon  another  promises  to  do  two  things,  one 
legal  and  the  other  illegal,  which  are  not  so  mingled  and 
bound  together  that  they  cannot  be  separated,  that  which 
is  good  will  be  enforced,  while  that  which  is  void  will  be 
disregarded.  1  Pars.  Cont,  380,  and  cases  cited  in  the  note ; 
Chitty  on  Cont,  597,  and  cases  cited  in  the  note ;  1  Smith's 
L.  C,  364,  and  notes  to  case  of  Collins  v.  Blantem;  Kenison 
V.  Cole,  8  East,  236 ;  Doe  v.  Pitcher,  6  Taunt,  339 ;  Oreen- 
wood  V.  The  Bishop  of  London,  5  Id.,  727  ;  Newman  v.  New- 
man, 4  Mees.  &  S.,  66 ;  Leavitt  v.  Palmer,  3  Conn.,  87. 

Thos.  F.  Withrow,  for  the  appellee. 

The  appellant  asks  the  court  to  modify  the  contract 
which  it  refiises  to  specifically  enforce,  and  by  its  decree 
to  order  the  county  judge  "  to  issue  warrants  of  the  county, 
or  promissory  notes  "  for  the  sum  of  twenty-five  thousand 
dollars.  This  is  based  upon  the  assumption  that  the 
parties  entered  into  the  contract  in  good  figiith,  "under 
the  mistake  or  misapprehension  of  the  power  of  the  county 
judge  to  issue  bonds."  To  this  we  interpose  these  ob- 
jections : 

I.  The  court  cannot,  under  the  general  prayer  for  relief 
make  a  decree  for  which  no  proper  basis  has  been  laid  in 
the  allegations  of  the  bill.  The  stating  part  of  this  bill 
does  not  contemplate  such  relief.  It  was  firamed  solely 
with  a  view  to  a  specific  performance  of  the  contract  1 
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Barb.  Ch.  Pr.,  37;  Wright  v.  Dane,  2  Pick.,  59;  CoU&r  v. 
Boss,  2  Paige  Ch.  R,  897 ;  English  v.  Foxall,  2  Pet,  595 ; 
Mit  Ch.  PI.,  40,  and  notes. 

H  Conceding  that  the  allegations  of  the  bill  are  suffi- 
cient to  authori25e  such  a  decree  under  the  prayer  for 
general  relief  the  court  has  no  power  to  grant  it  The 
case  presented,  upon  appellant's  own  showing,  is  this :  The 
plaintiff  and  the  county  judge  of  Woodbury  county  en- 
tered into  a  written  agreement,  wherein  the  former  agreed 
to  convey  to  the  county  certain  property  for  court-house 
purposes,  in  consideration  for  which  the  county  judge 
agreed  to  pay  to  the  plaintiff  the  sum  of  five  thousand 
dollars  in  warrants  when  the  conveyance  was  executed ; 
seven  thousand  dollars  in  bonds  (with  coupons  attached) 
due  in  five  years,  and  bearing  interest  at  the  rate  of  ten 
per  cent  per  annum;  and  Uiirteen  thousand  dollars  in 
bonds  of  the  same  description  when  the  incumbrances 
should  be  removed.  The  court  holds  that  the  contract 
on  the  part  of  the  county,  being  unauthorized  by  a  vote 
of  the  people,  was  void  and  will  not  be  enforced.  The 
appellant  then  says  it  was  made  '^  under  a  mistake  or  mis- 
apprehension "  of  the  law,  and  asks  the  court  to  "  modify  " 
a  void  contract,  or  to  make  a  new  contract  for  the  county 
and  order  its  specific  performance.  A  specific  performance 
is  refused,  not  because  the  contract  is  unconscionable,  or 
because  the  county  could  not  perform,  but  for  the  reason  that 
it  was  entered  into  by  a  fiscal  agent  without  the  scope  of 
his  authority.  Hunt  v.  Bousmaniere,  1  Pet,  1 ;  Adams  Eq. 
(4th  Am.  ed.),  886 ;  Ld.  Imham  v.  Ghilds,  1  Bro.  Ch.  R, 
92;  Woolam  v.  Heam,  and  notes,  2  Equity,  L.  0.,  part 
1,  p.  587 ;  Lyon  v.  Richardson,  1  John.  Ch.,  60 ;  Schmidt  v. 
LcJxilety  1  Speer^s  Eq.,  421 ;  Dow  v.  Kerr,  Id.,  118 ;  Oreenr 
wood  V.  Eldridg^s  Administrators,  9  Conn.,  96 ;  Hunt  v. 
Bousmaniere,  8  Wheat,  404 ;  Warlerton  v.  Lawman,  2  G. 
Greene,  426. 
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m.  Neither  can  the  court  render  a  decree  "for  compen- 
sation and  damages."  Such  a  decree  would  not  be  sus- 
tained by  a  single  allegation  in  the  bill  Nowhere  is  the 
value  of  the  property  alleged ;  nowhere  is  the  amount  or 
character  of  the  damages  sustained  alleged  or  proved,  or 
attempted  to  be  allied  or  proved.  The  plaintiff  must 
abide  by  the  case  he  has  made  by  his  petition.  He  will 
not  be  allowed  to  make  a  different  one  by  his  proof  and 
on  the  hearing.  Singleton  v.  Scott  et  ai,  11  Iowa,  594. 

Lowe,  J.  —  In  October,  1859,  the  plaintiff  filed  his  peti- 
tion to  obtain  a  specific  performance  from  the  county  of 
Woodbury,  of  a  contract  entered  into  on  the  29th  day  of 
April,  of  the  same  year,  between  himself  and  John  L. 
Campbell,  the  then  County  Judge  of  said  county.  It  is 
claimed  by  plaintiff  that  he  sold  to  defendant,  at  the  date 
of  said  contract,  for  a  court-house  and  county  offices,  his 
large  two-story  brick  building,  with  the  ground  upon  which 
it  was  situated,  to  wit :  100  feet  taken  off  of  the  east  end 
of  lots  1,  2  and  3,  in  block  84,  in  Sioux  city,  for  the  sum 
of  $25,000,  $5,000  of  which  was  to  be  paid  in  ordinary 
county  warrants,  the  balance  in  county  bonds,  running  five 
years,  with  coupons  attached,  securing  the  payment  of  ten 
per  cent  interest  annually.  These  evidences  of  indebted- 
ness were  to  have  been  issued  and  delivered  at  once,  and 
although  the  plaintiff  had  performed  his  part  of  the  contract 
in  all  respects,  and  had  conveyed  the  property  in  question 
by  deed  to  the  defendant,  yet  the  defendant  had  fidled,  and 
now  wholly  refuses  to  make  the  payments  in  the  manner 
specified.  A  written  contract,  purporting  to  have  been 
executed  by  the  parties,  or  a  copy  thereof  is  filed  with  the 
petition  as  an  exhibit,  prima  facie  sustaining  the  plaintiff's 
allegations. 

The  defense  makes  a  denial  that  John  L.  Campbell  was 
a  county  judge  of  Woodbury  county,  at  the  time  said 
contract  was  in  &ct  executed  and  finaUy  consummated ; 
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alleges  that  if  he  was,  it  was  neyertheless  without  his 
authority  to  make  such  a  contract ;  that  the  price  agreed 
to  be  given  was  grossly  in  excess  of  the  real  value  of  the 
property,  and  a  fraud  upon  the  county. 

On  trial  below,  the  court  denied  the  relief  asked,  from 
which  the  plaintiff  appeals 

The  competency  of  a  county  judge  to  bind  a  county  in  a 
large  indebtedness  by  n^otiable  securities,  running  a  series 
of  years,  paying  an  annual  interest  of  ten  per  cent  secured 
by  coupons,  in  the  absence  of  any  authority  from  the  people 
of  the  county,  to  be  expressed  in  the  mode  prescribed  by 
law,  has  been  settled  by  this  court  in  the  case  of  HuU  & 
ArgaUs  v.  Tha  Oounty  of  Jfarshallj  12  Iowa,  142,  against 
the  exerdse  of  any  such  power.  A  majority  of  this  court 
being  still  well  satisfied  lliat  the  exposition  given  in  that 
case  of  the  powers  and  duties  of  a  county  judge  touching 
this  subject,  is  the  true  and  correct  one,  it  follows  that  a 
performance  of  the  terms  of  the  special  contract  set  up  in 
the  petition  in  this  case  as  asked  for,  cannot  and  ought  not 
to  be  decreed. 

The  plaintifl^  however,  has  a  prayer  for  other  and  general 
relief  in  his  petition,  under  which  he  claims  he  has  a  right 
to  relief,  and  insists  that  inasmuch  as  it  is  conceded  that 
the  county  judge  has  the  power  to  contract  for  the  building 
or  purchase  of  a  court-house,  and  may  lawfully  issue  county 
warrants  in  payment  thereof  therefore  a  portion  of  this 
contract  is  valid,  and  may,  to  that  extent,  be  enforced  under 
the  principle  of  law  laid  down  in  1  Parsons  on  Contracts, 
880,  and  1  Smith's  Leading  Cases,  864,  and  other  authori- 
ties citedf  to  the  effect  "  that  if  one  gives  a  good  and  valid  \ 
consideration^  and  thereupon  another  promises  to  do  two  things^  \ 
one  legal  and  the  other  illegal^  he  shall  be  held  to  do  that  which 
IB  legaly  unless  the  two  are  so  mingled  and  hound  together  that 
they  cannot  be  separated^  in  which  case  the  whole  promise  is 
void;  and  this  is  sowheiher  the  law  which  is  violated  be  statute 
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CT  common  law,"  The  recognition  of  this  principle  is  freely 
accorded,  but  unfortunately  for  the  plaintiff,  the  good  and 
the  void  parts  of  this  contract  are  so  blended,  that  we 
cannot,  in  the  present  aspect  of  this  case,  give  effect  to  the 
one  by  excluding  the  other,  without  doing  manifest  injustice 
to  the  defendant  For  instance,  under  liiis  contract,  as  set 
up  in  the  petition,  it  is  covenanted  that  the  defendant,  for 
the  consideration  specified,  should  issue  and  deliver  at  once 
the  $5,000  of  county  warrants,  and  $7,000  of  the  bonds, 
and  also  issue  the  remainder,  to  wit,  $18,000,  so  that  they 
should  be  drawing  interest,  but  not  to  deliver  this  last 
named  amount  of  bonds  until  plaintiff  had  paid  off  or 
othennrise  removed  a  larger  amount  of  incumbrances  resting 
upon  the  premises  sold.  Now,  if  this  contract  had  been 
valid  in  law,  and  honestly  entered  into  between  the  parties, 
we  suppose  a  court  of  equity  would  compel  the  defendant 
to  issue  and  deliver  to  the  plaintiff  the  two  first  amounts  of 
paper  specified,  notwithstanding  the  incumbrances,  for  the 
reason  that  the  defendant  had  stipulated  that  the  with- 
holding of  bonds  to  the  amount  of  $18,000  would  be  a 
sufficient  indemnity  to  the  county  against  loss  from  that 
quarter.  But  if  we  apply  the  principle  of  law  above  sug- 
gested by  plaintiff's  counsel,  rejecting  the  bonds  as  the  void 
part  of  the  contract,  and  decree  a  performance  of  the  same 
so  fiir  as  the  issuance  and  delivery  of  the  warrants  are 
concerned,  what  becomes  of  the  county's  security  against 
loss  from  incumbrances,  for  the  pleadings  and  the  evidence 
both  show  that  these  incumbrances  are  still  resting  upon 
the  property? 

But  it  is  due  to  the  plaintiff  to  say  that  notwithstanding 
he  pressed  the  above  proposition  of  law,  as  applicable  in 
some  sense  to  this  case,  yet  he  would  not  be  willing  to 
accept  the  $5,000  of  warrants  for  his  property,  but  holds 
the  doctrine  that  it  is  competent  for  the  chancellor,  if  the 
parties  through  mistake  or  misapprehension  have  entered 
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into  a 'contract  that  was  illegal  in  form,  or  perhaps  in  sub- 
stance, to  reform  the  same,  and  then  compel  its  performance 
in  its  reformed  state.  All  mistakes  of  fact  in  contracts  are 
the  subject  of  equitable  reform,  whether  they  prejudice  one 
party  or  the  other ;  not  so  in  regard  to  mistakes  of  law. 
The  one  under  consideration  belongs  to  the  latter  class  of 
mistakes.  It  could  not  be  reformed  in  the  method  sug- 
gested without  involving  an  important  change  in  the  terms 
of  the  contract  To  give  to  the  plaintiff  $25,000  in  'county 
warrants,  payable  in  presentij  drawing  after  presentation 
only  six  per  cent  interest  under  the  law,  might  be  a  very 
different  payment  in  value  firom  the  one  specified  in  this 
contract,  $20,000  of  which  was  to  be  in  bonds,  in  the  form 
of  negotiable  securities  payable  in  futuro,  and  drawing  tea 
per  cent  interest  Now,  if  the  court  should  undertake  to 
reform  this  contract  by  rejecting  the  bonds  and  substituting 
therefor  county  warrants,  it  would  have  to  determine  the 
difference  in  the  market  value  of  these  two  classes  of  paper, 
for  the  purpose  of  determining  whether  the  defendants  in 
this  case  should  pay  more  or  less  than  $26,000;  not  only 
80,  but  would  have  to  determine,  in  the  altered  terms  of 
the  contract,  what  amount  of  warrants  would  have  to  be 
withheld  to  secure  the  defendant  against  loss  from  incum- 
brance&  All  this  simply  involves  the  making  of  a  new 
contract  by  the  court  for  the  parties,  a  kindness  which 
equity  seldom  if  ever  indulges  in.  It  is  true,  like  charity, 
equity  is  beneficent  and  imagines  no  evil,  and  will  protect 
and  enforce  the  rights  of  parties,  correcting  mistakes  of 
&cts  where  they  supervene  'and  stand  in  the  way  of  justice, 
but  will  not  carry  its  friendly  offices  to  the  extent  of  making 
contracts  for  parties,  nor  furnish  them  with  illumination  of 
mind  sufficient  to  make  lawful  contracts  for  themselve& 

But  if  it  was  competent  for  the  court  to  correct  or  re- 
form a  contract  made  under  a  mistake  of  law  or  &ct,  still 
in  this  case,  as  was  very  properly  urged  by  counsel  for  the 
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defense,  it  could  not  be  done,  for  the  reason  tliat  such  a 
decree  would  be  unauthorized  by  any  fact  stated  in  the 
body  of  the  petition.  The  whole  bill  is  framed  upon  the 
idea  that  the  special  contract  therein  set  forth  is  l^gal  and 
binding  upon  the  parties,  and  should  be  specifically  p^^ 
formed.  There  is  no  suggestion  or  allegation  that  the 
parties  had  innocently  mistaken  the  law  in  fixing  the  terms 
of  the  contract,  or  statement  of  other  equitable  circum- 
stances, to  the  effect  that  the  defendant  had,  subsequent  to 
the  making  of  the  contract,  acted  under  it,  taking  possession 
of  the  property  said  to  be  purchased,  and  deriving  more  or 
less  benefit  from  its  use,  &c.,  so  as  to  fiimish  some  ground 
for  a  call  upon  the  court  to  protect  and  enforce  the  rights 
of  the  plaintiff  through  the  medium  of  a  refcHined  contract 
It  is  a  misconception  to  suppose  that  the  court  can,  under 
the  cover  of  a  general  prayer  for  relief,  make  a  decree  or 
grant  relief  which  has  no  proper  basis  in  the  &ots  set  up  in 
the  petition.  1  Barb.  Ch.  Pr.,  837;  2  Pick.,  69 ;  2  Paige 
Ch.R,  397;  2  Pet,  596. 

This  view  of  the  questions  arising  upon  the  contract 
and  pleadings  disposes  of  this  case,  making  it  tinnecessary 
for  us  to  express  any  absolute  opinion  upon  some  other 
questions  of  £Btct  which  lie  back  of  these,  and  upon  which 
several  hundred  pages  of  depositions  were  taken,  and  which 
were  mooted  with  ability  by  counsel  representing  the 
parties.  A  very  few  general  remarks  must  suffice  this  part 
of  the  case.  The  question  touching  the  resignation  of 
Judge  Campbell,  on  the  29th  of  April,  1869,  with  whom 
the  plaintiff  alleges  he  made  the  contract  on  that  day,  and 
which  is  made  to  figure  extensively  in  the  testimony  of 
witnesses  and  the  discussions  of  the  parties,  was  foreclosed 
and  placed  beyond  the  pale  of  controversy,  by  a  proceed- 
ing in  qvio  warranto  instituted  upon  the  relation  of  Judge 
Campbell  himself  against  his  successor  in  office,  and  which 
resulted  in  a  decision,  by  a  court  of  law,  before  this  suit 
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was  commenoed,  holding  in  effect  that  the  said  Campbell 
had  in  verily  resigned  his  office  of  County  Judge  on  the 
29ih  of.  April,  1869,  and  that  hia  successor  Joseph  M.  Field 
was  not  a  usurper,  &c.,  &a 

In  regard  to  the  point  whether  the  contract  in  question 
was  formally  consummated  before  or  after  Judge  Campbell 
had  resigned,  the  evidence  is  entirely  too  conflicting  to  be 
reconciled,  and  calls  for  the  laying  down  of  some  rules,  on 
the  subject  of  credibility  of  witnesses  under  our  new  pro- 
cedure, allowing  the  parties  themselves  to  testify,  of  quite 
too  much  importance  to  be  placed  in  the  category  of  mere 
obiter  dicta. 

If  this  contract  was  made  at  all,  it  was  made  on  the  day 
that  Judge  Campbell  resigned  his  office  as  County  Judge. 
There  is  nothing  in  the  evidence  showing  that  any  of  the 
counly  authorities  ever  recognized  this  contract  after  that 
date,  or  that  the  county  ever  received  the  slightest  benefit 
under  the  same.  The  deed  allied  to  have  been  made  to 
the  county  of  the  property  said  to  have  been  sdid,  is  not 
of  record,  nor  can  the  same  be  found  upon  file  in  the 
County  Judge's  office.  We  do  not  see  therefore  but  that 
the  parties  are  shut  up  to  the  necessity  of  remaining  in  statu 
gvo.  It  may  be,  that  notwithstanding  the  illegality  of  the 
contract  entered  into  in  this  case,  if  the  defendant  had  sub- 
sequently recognized  the  same,  taken  possession  of  the 
property,  and  used  it  as  its  own,  that  the  law  upon  the 
application  of  the  plaintiff  would  compel  the  defendant  to 
pay  what  the  property  was  fidrly  worth.  But  this  is  not 
the  case.  Still  it  is  true,  that  the  plaintiff^  supposing  he 
had  made  a  sale  of  his  property  to  the  coxmty,  did  incur 
expense  in  finishing  off  his  house  in  a  style  and  in  a  manner 
that  he  otherwise  would  not  have  done,  and  thereby  may 
suffer  loss.  We  know  of  no  remedy  for  this,  either  in  law 
or  equity.  Nevertheless,  we  see  in  this  circumstance,  a 
reason  why  the  county  may  negotiate  anew  for  the  pur- 
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chase  of  said  property  on  terms  that  shall  be  lawful  and 
£ur  to  all  parties,  especially  as  the  evidence  shows  that  the 
building  is  very  well  adapted  for  county  purposes.  Judg- 
ment below 

Affirmed. 


Bevan  v.  Hayden,  Sheriff,  Ac. 

1.  ExBMPTiOK :  EYiDBNOB.  The  Sufficiency  of  the  evidence  to  show  that  ft 
team  was  "  habitually  used"  by  the  owner  to  earn  a  liyelihood,  and  was 
exempt  fh>m  execution,  considered. 

2.  Saicb  :  ooNSTBUonoK.  The  exemption  laws  should  be  liberally  construed. 

3.  Sakb  :  TXAiL  A  team  which  has  been  procured  in  good  faith  for  the 
'*  habitual  use"  of  the  owner  in  earning  a  livelihood,  is  exempt  from  levy 
and  sale  under  execution. 

4.  Witness:  ooicpetbkot.  The  plaintiff  in  an  action  of  replevin  against 
a  sheriff  to  recover  the  possession  of  property  taken  in  attachment,  is  not, 
under  g  3982  of  the  Bevision  of  1860,  rendered  incompetent  as  a  witneaa 
by  the  death  of  the  attachment  plaintiff. 

6.  Rkplevin  :  pabtix&  In  an  action  of  replevin  to  recover  property  taken 
by  a  sheriff  under  a  writ  of  attachment,  the  executor  of  the  plaintiff  in 
the  attachment  suit  is  not  a  proper  party. 

6.  Samb  :  EViDENOB.  In  an  action  of  replevin  a  bill  of  sale  of  personal 
property,  executed  by  a  third  person  and  ratified  by  the  plaintifl;  is  not 
admissible  for  the  purpose  of  showing  that  plaintiff  is  not  entitled  to  the 
possession,  unless  connected  with  evidence  showing  that  the  possession 
was  transferred  under  such  sale. 

7.  Praotigb:  new  QUEsnoNS  DT  iPPELLATE  oouBT.  The  Supreme  Court  will 
not  consider  questions  not  raised  and  passed  upon  in  the  court  below. 

a  IMPEBTEOT  nrsTRUonONS.  It  is  not  error  to  ref\ise  an  instruction  when 

asked  in  terms  requiring  modification. 
9.  Sale  or  ezeicpt  pbopebtt.  A  person  owning  property  exempt  from  exe* 

cution,  may  dispose  of  the  same  by  sale,  and  an  attachment  levied  while 

a  sale  is  being  nuide  and  before  it  is  perfected,  does  not  afibct  the  right 

of  the  owner  under  the  exemption  laws. 
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Appeal  from  Dubuque  District  Court 
Fbiday,  April  11. 
The  £su^t8  are  stated  in  the  opinion  of  the  court 

WiUse  Jk  Satoyer  for  the  appellee,  contended, 

1.  That  plaintiff  did  not  belong  to  one  of  the  classes 
of  persons  entitled  to  an  exemption  of  a  wagon,  under 
§  3304  of  the  Beyision  of  1860.  2.  That  as  the  defendant 
had  two  wagons,  the  one  for  which  he  had  a  team  was 
exempt,  if  either.  3.  That  by  consenting  to  the  attach- 
ment of  the  wagon  in  controversy,  he  waived  his  right  of 
exemption. 

Bwrt  Jk  AngeU  for  the  appellee. 

Lowe,  J. — Eeplevin  to  recover  the  possession  of  a  two- 
horse  wagon,  which  had  been  seized  under  an  attachment 
at  the  suit  of  one  McDonald,  by  defendant,  then  sheriff  of 
said  county ;  but  which  the  plaintiff  claimed  fell  within  the 
class  or  description  of  property  which,  under  the  Statute, 
was  exempt  from  levy.  On  a  trial  thereof  the  plaintiff's 
claim  was  sustained,  and  the  court,  after  overruling  a  mo- 
tion for  a  new  trial,  rendered  in  his  behalf  a  judgment  for 
the  property. 

The  bill  of  exceptions  certifies  all  the  evidence  adduced 
on  the  trial,  the  instructions  given  and  refused,  as  well  as 
the  grounds  upon  which  the  new  trial  was  asked  and  over- 
ruled, disclosing  the  points  excepted  to  at  the  time,  and 
which  are  now  urged  as  matters  of  error. 

The  first  assigned  error  claiming  our  attention  will  be 
the  question,  whether  the  verdict  of  the  jury  was  so  mani- 
festly against  the  weight  of  evidence  as  to  have  made  it 
the  duty  of  the  court  below  to  grant  a  new  trial.  The 
evidence  is  brie^  and  may  be  stated  in  substance,  as  fol- 
lows* 
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"  The  plaintiff  was  the  head  of  a  family,  and  up  to  July 
•  or  August,  1858,  was  a  plumber  by  trade,  at  which  time 
he  ceased  to  follow  that  business  for  a  livelihood.  In  the 
spring  of  that  year  he  had  taken  said  wagon  in  payment 
of  a  debt  In  the  forepart  of  September,  1858,  he  sold 
his  house  in  Dubuque,  taking  in  exchange  therefor  land 
in  Fayette  county,  to  which  he  afterwards  removed  for 
the  purpose  of  £Eirming.  During  a  portion  of  the  months 
of  August  and  September,  of  the  ssune  year,  he  hauled 
witii  said  wagon  some  lumber  and  stoves  lor  himself  and 
a  quantity  of  wood  for  a  Mr.  Green,  receiving  in  pay 
therefor  some  five  cords  of  wood.  After  this,  on  tiie  IStii 
day  of  September,  1858,  the  wagon  was  attached,  being 
found  in  the  possession  and  on  the  premises  of  the  plain- 
tiff^ who  was  present  at  the  time  and  made  no  objection, 
but  said  that  the  wagon  belonged  to  another  man.  At 
this  same  time  the  plaintiff  also  had  a  one-horse  wagon^ 
which  he  sold  during  the  ensuing  winter,  and  owned  but 
one  horse,  borrowing  or  hiring  fix>m  a  Mr.  Green  a  horse 
when  he  used  a  double  wagon.  This  Mr.  Green  testified 
that  the  plaintiff  did  use  the  wagon  in  controversy  as  a 
teamster,  to  obtain  a  livelihood  for  himself,  but  that  he 
had  bought  the  wagon  of  him  the  day  before  it  was  at- 
tached; yet  he  fiuled  to  state  that  there  had  been  any 
delivery ;  nor  did  he  state  any  other  &ct  from  which  it 
could  be  inferred  that  the  title  had  passed  from  the  plain- 
tiff  to  him,  so  as  to  affect  the  right  of  creditors." 

The  foregoing  is  the  sum  of  all  the  testimony  introduced. 
It  is  quite  apparent  that  it  leaves  the  question  of  exemp- 
tion in  much  doubt.  If  the  verdict  of  the  jury  had  been 
the  other  way,  its  disturbance  on  the  ground  that  it  was  not 
fiurly  supported  by  the  evidence,  would  have  been  very 
questionable,  if  not  quite  unjustifiable.  We  are  inclined 
to  the  same  opinion  in  its  present  form.  The  question  is 
not  as  to  mere  preponderance  of  evidence^  but  whetiier  the 
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verdict  of  the  jory  was  so  manifestlj  and  deariy  against 
the  weight  of  evidence  as  to  authorize  us  to  overrule  the 
exercise  of  discretion  by  the  court  below,  the  motion  for  a 
new  trial  being  determined  against  the  defendant 

In  giving  the  exemption  law  a  Uberal  construction,  which 
we  are  required  to  do,  we  suppose  the  intent  of  the  legisla- 
ture is  reached  and  reflected,  when  we  hold  that  if  a  person 
abandons  one  employment  and  procures  a  team  or  a  part 
of  a  team,  intending  to  complete  it  for  the  purpose  of  using 
the  same  in  good  &ith  to  earn  for  himself  a  livelihood,  that 
that  is  such  an  habitual  use  of  the  team  in  contemplation  of 
the  statute,  as  to  exempt  the  same  from  levy,  whether  the 
party  claiming  the  benefit  of  the  exemption  law  has  had  an 
opportunity  of  using  the  property  much  or  little.  He  must 
make  a  b^inning ;  and  if  his  new  character  as  a  teamster 
is  shown,  tlie  property  which  he  honestly  intends  to  use  in 
that  capacity  to  earn  for  himself  a  living,  should  be  as 
effectually  shielded  from  levy  and  sale,  during  that  period, 
as  if  he  had  used  it  for  a  whole  year. 

Now  the  jury  may  have  concluded,  from  the  evidence 
showing  that  the  plaintiff  gave  up  his  business  as  plumber, 
and  exchanged  his  property  in  the  city  of  Dubuque  for  &rm- 
ing  land  in  the  country,  on  which  he  intended  to  live  and 
to  which  he  did  subsequently  move,  that  the  wagon  was 
essential  to  use  in  his  new  occupation  of  &nning ;  and  that 
it  was  his  privilege  to  choose  between  the  one  and  the  two 
horse  wagons,  which  he  should  hold  and  employ  for  that 
purpose.  The  former  had  only  been  used  in  his  trade  as 
plumber,  and  was  subsequently  sold.  It  is  true  that  there 
are  other  fdcta  and  circumstances  already  detailed  in  the 
evidence,  from  whichadifferentconclusion  might  be  reached. 
But  they  are  not  of  that  clearly  preponderating  and 
controlling  character  that  would  justify  us  in  saying  that 
the  court  erred  in  not  pronouncing  the  conclusion  to  which 
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the  jury  had  arrived,  under  the  evidence,  anauthorized, 
and  therefore  should  have  set  it  aside. 

A  question  in  relation  to  the  competency  of  the  plaintxfF 
to  testify  is  made  under  §  3982  of  the  Revision  of  1860. 
The  objection  is  based  upon  the  idea,  not  proved,  but 
suggested  by  the  coimsel,  that  McDonald,  the  plaintiff  in 
the  attachment,  had  deceased,  and  that  the  £acts  of  which 
the  witness  was  about  to  depose  had  transpired  before  his, 
the  said  McDonald's,  death. 

I^  in  the  absence  of  proper  proof  of  the  facts  which,  if 
true,  would  exclude  the  testimony,  this  objection  can  be 
made ;  still  we  hold  that  it  is  not  well  taken.  The  defend- 
ant is  not  an  executor,  in  fact,  nor  does  he  represent  the 
interest  o^  or  stand  in  the  place  o^  an  executor  in  lawt 
It  is  not  his  duty,  nor  has  he  the  right  to  seize  property 
exempt  from  process,  or  which  does  not  belong  to  either  of 
the  parties  to  the  process.  If  he  does  he  is  a  tort  feaaory  and 
can  alone  be  held  responsible  for  the  trespass. 

Nor  did  the  court  below,  under  the  circumstances,  err 
in  refusing,  upon  application,  to  make  the  executrix  of 
McDonald  a  party  defendant  to  the  proceeding.  Nor,  again, 
did  the  court  err  in  refusing  the  defendant's  evidence  which 
he  offered  to  introduce,  to  the  effect  that  the  plaintiff 's  wife, 
Mrs.  Sevan,  had,  the  day  before  the  attachment  was  levied 
upon  the  wagon,  executed  a  bill  of  sale  for  the  same  to  one 
Green.  Proof  of  such  a  bill  of  sale  although  subsequently 
ratified  by  the  plaintiff)  would  not,  for  the  purposes  of  this 
suit,  be  adequate  to  show  title  in  a  third  person  without 
additional  testimony  of  a  change  of  possession,  which  was 
not  made,  nor  offered  to  be  made.  The  matter  of  &ct  is, 
the  evidence  shows  that  no  delivery  of  possession  ever  did 
take  place  under  that  bill  of  sale,  nor  is  it  pretended  or 
shown  that  Green  made  any  daim  thereto.  Under  such 
circumstances  it  is  difficult  to  perceive  how  the  defendant 
received  any  detriment  from  the  rejection  of  the'testimony. 
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Quite  a  number  of  errors  assigned,  are  based  upon 
questions  not  raised  in  the  court  below,  or  excepted  to,  and 
cannot)  therefore,  be  regarded  by  us.  The  bill  of  exceptions 
shows  that  the  first,  second,  and  third  instructions  asked 
by  the  defense  were  refused,  and  also  one  given  by  the 
court,  to  which  exceptions  were  taken,  and  these  will  be 
briefly  noticed. 

Neither  the  language  nor  meaning  of  the  first  instruction 
refused  is  sustained  by  the  testimony,  and  should  not  have 
been  given,  except  with  proper  qualification.  We  have 
already  held  that  it  was  not  error  to  refuse  an  instruction 
when  asked  in  terms  requiring  modification.  10  Iowa,  847. 

The  second  instruction  refused  was  founded  upon  the 
rejected  evidence  in  relation  to  the  bill  of  sale  which  we 
have  already  considered.  * 

The  third  instruction  was  so  clearly  inadmissible  that  we 
do  not  deem  it  necessary  to  state  the  same,  or  to  offer  any 
comments  upon  it  Counsel  for  the  defense  do  not  in  their 
argument  seem  to  insist  upon  it 

The  following  is  the  instruction  given  by  the  court 
which  is  claimed  to  be  erroneous : 

''  That  if  Bevan  consented  to  the  attachment,  because  he 
supposed  the  sale  to  Green  valid,  and  it  turned  out  that  it 
was  not  valid  as  against  attaching  creditors,  because  the 
bill  of  sale  was  not  recorded,  yet  he  would  not  be  precluded 
fix>m  bringing  replevin  for  the  wagon.** 

The  officer  attaching  the  wagon  testified  that  in  doing  so, 
the  plaintiff  did  not  object;  made  no  claim  of  exemption, 
and  consented,  as  he  understood  him,  but  at  the  same  time 
claimed  that  he  had  parted  with  the  wagon  by  sale.  The 
evidence  explains  the  reason  why  he  consented,  or  did  not 
object  It  was  because  he  had  sold  the  wagon,  as  he  sup- 
posed, to  another  person.  It  so  happened,  however,  that 
before  the  sale  was  entirely  completed,  that  is,  before  a 
deli  veiy  or  change  of  possession  had  taken  place,  the  wagon 
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wafl  attached  by  a  creditor.  This  turning  oat  to  be 
the  case,  the  plaintiff  afterwards  re-asserted  his  right  to  the 
property,  claiming  it  to  be  exempt  from  levy.  Now,  the 
principle  intended  to  be  asserted  by  the  foregoing  instruc- 
tion, although  not  very  aptly  or  fully  expressed,  is  this, 
that  a  person  owning  property  exempt  from  attachment 
has  a  right  to  dispose  of  the  same  by  sale ;  if  he  attempts 
to  do  so  and  the  property  is  attached  before  the  sale  becomes 
effectual  in  law,  he  will  not  lose  his  rights  under  the  exemp- 
tion law  thereby,  but  may  insist  upon  the  same.  The 
soundness  of  such  a  rule,  supposbg  the  parties  to  act  in 
good  &ith,  will  not  be  gainsayed. 

Although  the  regularity  of  the  proceeding  in  this  case 
has  been  assailed  in  many  particulars,  still  we  see  no 
sufficient  reason  why  the  judgment  below  should  not  be 

Affirmed.* 


Cochran  v.  Miller, 


1.  ETn)KKOB:  UKADDTG  QUVTIOH.  A  queBtion  propounded  to  ft  witness  in  a 
form  which  would  suggest  an  answer  unfarorable  to  the  party  pr(^K>und- 
ing  it  should  not  be  regarded  as  leading. 

S.  Sams:  OPunoK.  In  an  action  for  damages  for  mal-practioeinthe  medical 
treatment  of  plaintaff  by  defendant,  the  father  of  the  plaintiff  who  had  the 
means  of  knowing  the  treatment  she  had  reoeired,  was  asked,  "  whether 
or  not  he  would  most  likely  have  known  of  the  application  of  any  other 
medicmes  than  those  applied  by  the  defendant,  if  they  had  been  applied 
to  the  arm  1^  Held^  That  the  question  was  not  objectionable  as  asking  for 
an  opinion. 

8.  MAL-FaAOTtcn :  Dnuom.  In  an  action  for  damages  against  a  physician 
for  non-fiilfiUment  of  contract  in  the  treatment  of  a  disease  which  he  had 
undertaken  to  treat ;  and  for  gross  negligence  in  treating  the  same,  the 
plaintiff  may  reooYor  vindictive  as  well  as  actual  damages. 
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Appeal  fircm  ^eene  Diatriet  OourL 
Friday,  April  11. 
HAL-PRAonos.  Verdict  for  plaintiff,  and  defendant  ap- 


James  M,  Edwood  for  the  appellant 

As  to  the  questions  raised  on  the  ruling  of  the  court 
below  in  refusing  to  suppress  portions  of  the  deposition  of 
C.  K  Eawson,  cited  1  Stark.  Ev.,  124;  2  Cow.  &  Hill's 
Notes,  PhiL  Ev.  (2d  ed.),  note  322,  p.  722 ;  McGarver  v. 
Nealy^  1  G.  Greene,  360 ;  Hendricks  d  Cooper  v.  WalUs^  7 
Iowa,  224;  Ths  State  of  Iowa  v.  Nash  and  JSedont,  7  Id., 
847.  As  to  the  ruling  of  the  court  upon  the  objection  to 
the  interrogatory  propounded  to  the  witness  Cochran, 
CHhson  V.  WiUiams,  4  Wend.,  820;  Jefferson  Insurance 
Co.  V.  Cotkealy  7  Id.,  72;  Nmnan  v.  Wdls,  17  Id.,  136; 
Ihige  V.  Hazard  Jt  Kelly ^  5  Hill,  608 ;  Lamoure  v.  Caryl^ 
4  Denio,  870;  Morehouse  v.  Matthews^  2  Conn.,  514; 
MerrUt  v.  Seamanet  al.,  2  Seld.  R,  168 ;  Harger  v.  Edmonds^ 
4  Barb.  S.  C.  R,  256 ;  Otles  v.  &Toole,  4  Id.,  261 ;  DoolMe 
V.  Uddy^  7  Id.,  74 ;  Whitmore  et  oZ.  v.  Bovmian,  4  Greene, 
148.  As  to  the  charge  to  the  jury,  Sedg.  Dam.,  86  (2d  ed.^ 
and  204;  1  Kent  Com.,  618,  note.  (8th  ed.) 

FhtUips  A  PhiUips  for  the  appellee. 

The  court  ruled  correctly  upon  the  interrogatories  to,  and 
amrwers  oi^  the  witness  Rawson.  Thompson  y.  Ekmchardy 
2  Iowa,  44.  The  objections  now  urged  were  not  presented 
to  thd  District  Court  and  will  not  be  considered  here.  Berry 
V.  QravU,  11  Iowa,  135 ;  Mvmma  v.  McKee^  10  Id.,  107 ; 
Keeny  y.  ChUis^  4  G.  Greene,  416 ;  Adams  y.  Foley  et  al.^ 
4  Iowa,  44 ;  Jones  v.  Smithy  6  Id.,  230 ;  Stutman  y.  School 
District  No.  2, 1  Id.,  95.  The  appellant  was  not  prejudiced 
by  the  ruling  of  the  court  if  it  was  erroneous.  2%e  State  of 
Vol.  XuL       17 
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Iowa  V.  Oroome,  10  Iowa,  808 ;  Campbell  v.  Chamberlin  et 
al,  Id.,  837 ;  Pelamourges  v.  Clark  etal,9  Id.,  1 ;  Smith  S 
Co.  V.  Claxh  d  al.,  Id,  376. 

Wbight,  J. — It  is  first  objected  that  the  court  erred  in 
overruling  the  appellant's  objection  to  certain  interrogato- 
ries to  the  witness  Rawson,  and  the  answers  thereto.  Raw- 
son  was  a  physician.  Plaintiff  claims  that  defendant  was 
guilty  of  negligence  and  malpractice  in  prescribing  for  and 
treating  her  arm.  Rawson,  the  witness,  did  not  see  the  arm 
for  some  time  after  this  treatment  It  was  material,  on  the 
trial,  to  account  for  the  scar  found  on  the  limb  and  the  con- 
traction of  some  of  the  muscles.  It  seems,  that  at  the  time 
of  the  treatment  the  plaintiflF  was  thought  to  have  erysipe- 
las. The  witness  was  asked,  "  Whether  or  not  the  scar 
and  contraction  on  the  arm  could  or  woxdd  not  be  the  legi- 
timate result  of  erysipelas."  This  was  objected  to  as  lead- 
ing and  irrelevant  Several  other  questions  of  the  same 
character  were  objected  to  upon  the  same  grounds. 

The  objections  were  correctly  overruled.  In  view  of  the 
issue  made,  no  testimony  could  certainly  be  more  material 
or  relevant  than  that  sought  to  be  elicited  by  the  inquiry. 
The  question  is  fisur  from  being  well  propounded,  in  view  of 
the  testimony  sought,  but  the  defect  strikes  the  plaintiff  and 
not  the  defendant  If  any  answer  is  suggested  by  the  in- 
quiry, it  is  one  against  the  party  asking  the  question,  and 
not  in  his  fevor.  The  witness  could  not  fisdrly  nor  reason- 
ably conclude  that  he  was  expected  to  state  that  something 
else  than  erysipelas  had  produced  the  scar  and  contraction. 
The  question  was  not  leading. 

n.  It  seems  that  defendant  claimed  that  other  medicines 
were  applied  than  those  prescribed  by  him.  The  fitther  of 
plaintiff  was  asked :  **  Whether  or  not  he  would  most  like- 
ly have  known  of  the  application  of  any  other  medicines 
than  those  applied  by  the  defendant,  if  they  had  been  ap- 
plied to  the  arm."    It  is  objected  that  this  interrogatory 
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called  for  the  opinion  of  the  witness  on  a  matter  of  fSsict,  and 
was  therefore  objectionable.  The  position  is  not  tenable. 
The  plaintiff  was  living  in  her  Other's  house.  He  had 
abundant  means  of  knowing  the  treatment  she  received. 
His  answer  to  this  question  would  be  no  more  objection- 
able, upon  the  ground  of  containing  an  opinion  instead  of 
a/ic^  than  if  he  stated  that  defendant  had  prescribed  and 
given  medicine  for  the  disease.  The  inquiry  is  a  very 
common  one,  and  one  that  may  be  fairly  and  legitimately 
made  under  the  precise  circumstances  as  here  disclosed. 
Were  other  medicines  applied  ?  Plaintiff  says  not,  and  to 
maintain,  so  to  speak,  this  negative,  she  makes  this  inquiry 
of  one  who  had  ample  means  of  knowing. 

m.  The  following  instruction,  given  at  the  request  of 
plaintiff,  was  objected  to :  "  K  you  further  find  that  the 
contraction  and  scar,  and  deformity  of  the  arm  of  plaintiff 
was  occasioned  by  the  improper  treatment  of  plaintiff  by 
defendant,  and  the  application  of  improper  remedies,  then 
you  are  not  restricted  to  the  actual  damages  plaintiff  has 
sustained,  but  may  give  such  further  damages  as,  in  your 
judgment,  would  be  proper  under  the  circumstances  of  the 
case.''  Plaintiff  seeks  to  recover  of  defendant,  not  alone 
for  the  non-fulfillment  of  his  contract,  but  for  his  gross 
n^ligence  in  the  treatment  of  the  disease  which  he  had 
undertaken  to  treat  If  there  was  such  negligence  and  inat-  , 
tention,  (all  of  which  the  court  had  previously  explained,) 
then  the  instruction  was  certainly  not  objectionable.  The 
language  used  is  not  so  definite  as  it  might  have  been,  and 
perhaps  should  have  been,  if  defendant  had  asked  it  But 
it  does  not  assert  an  improper  rule  of  damages,  and  this  is 
the  extent  of  the  objection  to  it 

IV.  If  it  aflBbrmatively  appeared  that  all  of  the  testimony 
was  before  us,  we  should  very  strongly  incline  to  the  con- 
clusion that  tiie  verdict  was  not  warranted.  This  is  not 
shown,  however,  and  the  judgment  must  stand 

Af&rmed. 
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Amsdbn  V.  Thb  Dubuquband  Sioux  CiTT  Railroad 
Company. 

L  Nbouoknob  as  ▲  DBFENGi.  In  an  action  against  a  Railroad  Company 
for  a  breadi  of  a  contract  to  leave  freight  cars  on  a  side  trade  for  the 
purpose  of  receiving  and  taking  away  freight,  the  defendant,  in  one  count 
of  his  answer,  alleged  that  the  plaintiff  had  negligently  permitted  freight 
oars  to  stand  upon  the  said  side  track  so  near  the  main  one  that  one  or 
two  collisions  had  taken  idace,  and  there  was  danger  of  others,  and  the 
plaintiff  was  unwilling  to  become  responsible  for  the  injuries  that  might 
result  from  such  negligence.  It  was  held,  that  as  this  defense  was  not 
set  up  as  a  counter-claim  or  set-oflj  and  was  not  stated  as  a  defense  in 
bar,  it  was  properly  stridden  from  the  answer. 

2.  Erbob  without  pbsjudics.  a  cause  will  not  be  reversed  because  im- 
proper evidence  was  admitted,  when  the  record  shows  ai&rmatively  that 
such  evidence  was  not  considered  by  the  court 

8.  Railroad  Oovpant  :  ooHTBAor.  The  liability  of  the  Dubuque  and  Sioux 
City  Railroad  Company,  on  a  contract  of  the  Dubuque  and  Padflc  Rafl* 
road  Company,  considered  and  determined. 

Appeal  from  Dvlmgue  OUy  Court. 

Monday,  April  14. 

The  plaintiff  seeks  to  recover  of  the  defendant  for  a 
breach  of  the  following  contract : 

"  In  consideration  that  B.  M  and  K  0.  Amsden,  of  Man- 
chester, Delaware  county,  Iowa,  release  the  Dubuque  and 
Pacific  Railroad  Company  from  all  damages,  and  claim  for 
damages,  for  borrow  land  taken  by  the  Dubuque  and  Pa- 
cific Bailroad  Company,  in  the  construction  of  their  road  to 
Manchester,  which  said  damages  are  estimated  at  two  hun- 
dred and  fifty  dollars ;  the  Dubuque  and  Pacific  Bailroad 
Company  agree  with  saidB.  M.  and  N.  C.  Amsden,  that  on 
or  about  the  time  the  track  of  the  road  shall  be  laid  to  the 
village  of  Manchester,  they  will  cause  a  switch  to  be  put  in 
said  track  at  or  near  the  crossing  of  the  line  of  Wayne 
street  in  said  village,  and  two  hundred  and  fifty  feet  of  side 
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track  to  be  laid  on  the  north  side  of  the  main  track,  and  will 
allow  said  B.  M.  and  N.  G.  Amsden  to  build  upon  and  use 
the  said  side  track  for  warehouse  purposes,  and  also  to  con- 
tinue said  track,  at  their  own  expense,  to  the  crossing  of 
Sama  street;  and  said  Company  fiirther  agree  that  they  will 
r^ularly  run  their  cars  to  any  warehouse  that  may  be  built 
on  said  side  track,  for  the  purpose  of  receiving  or  discharg- 
ing any  freight  that  may  be  shipped  to  and  firom  said  place 
by  car  load.  Said  side  track  may  be  built  of  T  ndl  or 
stn^  rail,  and  the  parties  building  the  same  are  to  keep  the 
respective  portions  in  repair.  Done  in  Dubuque,  Iowa,  the 
26di  of  January,  1859,  under  the  hands  of  the  president 
and  secretary,  and  corporate  seal  of  said  Company,  and  the 
hand  of  said  B.  M.  and  N.  C.  Amsden. 

J.  P.  Faelky,  Pres. 
[l.  a]  J.  M.  MoKiNLAY,  /Sfec'y. 

B.  M.  &  N.  C.  Amsden. 

It  is  allied,  in  the  petition,  that  on  the  21st  day  of 
August,  1860,  the  Dubuque  and  Pacific  Railroad  Company  * 
sold  and  conveyed  the  road  with  "its  franchises,  appur- 
tenances and  properties  to  the  defendant,  the  Dubuque  and 
Sioux  City  Railroad  Company  ♦  ♦  ♦  *  and  by  the 
terms  of  said  sale  and  conveyance  the  defendants  received 
the  said  road  and  franchises  and  properties  upon  the  same 
terms  and  conditions,  rights  and  privileges,  as  they  were 
held  before  said  sale  by  the  Dubuque  and  Pacific  Railroad 
Company."  The  questions  raised  on  the  trial  below  are 
stated  in  the  opinion  of  the  court  Trial  by  the  court 
without  the  intervention  of  a  jury,  judgment  for  the  defen- 
dant, and  both  parties  appeal. 

BuHf  AngeU  <t  Lyon  for  the  plaintiff  as  to  the  admissi- 
bility of  the  evidence  to  which  plaintiff  excepted,  cited  1 
Greenl.  Ev.,  §  51 ;  8  Phill.  Ev.  (ed.  1859),  143 ;  Lube's  Eq. 
PL,  19;  Field  v.  Mayor,  Ac,  6  N.  Y.,  179;  Clark  v.  Vance, 
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19  Wend,  232 ;  Wbrmll  v.  Parmelee,  1  K  Y.,  519 ;  Draper 
V.  Airmoorth,  9  Barb.,  619 ;  in  support  of  the  ruling  of  the 
court  in  striking  out  the  second  count  of  the  answer.  AUen 
V.  PaOeson,  3  Seld.,  478;  Wooden  v.  Strew,  10  How.  P.  R, 
48 ;  Mann  v.  Morehead,  5  Sand.,  557 ;  Avery  v.  Bnsigny  13 
How.  P.  R,  35 ;  Boyce  v.  Broum^  7  Barb.,  85. 

Piatt  Smith  and  J.  M.  McKinlay  for  the  defendants. 

Lowe,  J.  —  The  plaintiff,  in  their  petition,  state  that  on 
the  26th  day  of  January,  1859,  and  at  the  city  of  Dubuque, 
they  entered  into  a  written  contract  with  the  Dubuque  and 
Pacific  Railroad  Company,  by  which  they  relinquish  their 
daim  of  $250  for  borrow  land  in  the  construction  of  said 
road,  in  consideration  of  which  the  company  covenanted  to 
construct  a  switch  in  connection  with  tiieir  railway  track, 
near  the  village  of  Manchester,  and  to  take  off  with  their 
cars  whatever  freight  plaintifBs  should  have  for  transporta- 
tion at  their  warehouse,  to  be  built  near  said  side  track* 
The  switch  and  warehouse  were  severally  built,  and  freight 
carried  off  for  a  given  period  as  per  agreement,  when  a 
decree  of  foreclosure  was  rendered  against  the  Dubuque 
and  Pacific  Railroad  Company,  for  some  seventeen  hundred 
thousand  dollars,  to  satisfy  which,  the  railway,  with  all  its 
franchises  and  appurtenances,  was  sold  to  the  defendants 
in  this  suit  The  plaintiff  claim  that  in  making  this  pur- 
chase the  defendants  assumed  to  carry  out  the  contract  and 
obligations  of  the  old  company,  but  had  fisdled  to  do  so,  and 
now  refused  to  leave  their  cars  and  take  off  their  freight 
which  they  had  for  shipment,  as  stipulated  in  the  agree- 
ment above  specified,  to  their  great  damage,  &a 

The  answer  first  denies  any  imdertaking  or  engagement 
on  the  part  of  the  defendant  to  carry  out  and  perform  the 
terms  and  conditions  of  the  contract  set  up  in  the  plaintiff's 
petition,  as  having  been  made  with  the  Dubuque  and  Pacific 
Railroad  Company.    Secondly,  the  answer  sets  up  some 
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special  matters  in  relation  to  plaintifb'  carelessness  in  the 
treatment  and  management  of  the  freight  cars  left  to  be 
loaded  and  unloaded  for  their  benefit  on  said  side  track,  to 
the  effect,  for  instance,  that  the  plaintiff  had  negligently 
left  the  freight  cars  standing  upon  the  side  track  so  near  to 
the  main  track  that  one  or  two  collisions  had  taken  place, 
and  there  was  danger  of  others,  and  that  the  plaintiff  were 
unwilling  to  become  responsible  for  injuries  that  might 
thus  result  from  such  negligence.  Upon  motion,  this  spe- 
cial matter  was  stricken  from  the  record,  and  we  think 
properly  so.  It  was  not  pleaded  as  a  set-off  or  counter- 
claim, nor  was  it  stated  in  such  a  manner  as  to  constitute 
a  defense  in  bar  to  the  plaintiffs'  action.  Yet  the  defendants 
excepted,  took  their  appeal,  and  assign  the  ruling  of  the 
court  on  said  motion  as  a  ground  of  error. 

On  the  trial  of  the  cause  afterward,  before  the  court, 
without  a  jury,  the  defendants  were  permitted  to  introduce 
evidence  to  prove  that  part  of  the  defense  which  had  been 
thus  stricken  from  the  files,  to  which  the  plaintiff  excepted, 
and  now  urges  the  same  as  error.  We  can  discover  no 
good  reason  why  this  was  done,  and  of  course  we  believe 
it  was  irr^ular ;  but  the  record  shows  affirmatively  that  no 
use  was  made  of  the  evidence  by  the  judge  trying  the  cause, 
and  we  conclude,  therefore,  the  plaintiflfe  received  no  preju- 
dice thereby.  It  is  distinctly  stated  by  the  court,  in  his 
judgment,  that  he  decided  against  the  plaintiffs  upon  the 
issue  made  by  the  defendants'  denial  of  the  allegations  in 
their  petition. 

The  only  other  grounds  of  complaint  by  the  plaintiff, 
are,  that  the  court  erred  in  holding  that  the  defendants  were 
not  bound  under  their  purchase  of  said  railroad  and  its 
fiuiichises,  to  carry  out  the  contract  which  they  claim  had 
been  entered  into,  as  stated  in  their  petition,  with  the 
Dubuque  and  Pacific  Railroad  Company.  The  only  evi- 
dence offered  upon  this  point  is  the  conveyance  from  the 
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last  named  compaoj  to  the  defendants,  and  we  have  no 
hesitation  in  holding  that  the  plaintifb'  olaim  derives  no 
support  from  that  instrument* 

Judgment  affirmed. 


Bbanoh  of  the  State  Bank  at  Iowa  Cmr  y.  Mob- 
bis  ee  oZ. 

1.  ATTAomfEVT :  DAKifiiB  OF  BOND.  Under  §  3238  of  the  BerisioD  of  I860 
the  defendant)  in  an  attachment  snit,  may,  hj  way  of  coQnter-<^aim  or 
croBB-demand,  recover  in  the  principal  action  for  damages  eustained  bj 
reason  of  the  wrongful  suing  out  of  the  writ:  and  when  the  bond  is  joint 
and  seyeral,  both  as  to  the  obligors  and  oUlgees,  one  of  the  seyeral 

'The  decree,  pursuant  to  which  the  oonyeyanoe  was  made,  contained 
the  following  order : 

That  the  complainants,  in  takmg  and  acquiring  the  absolute  right  and 
title  in  said  property,  nam^y,  the  Dubuque  and  Padflc  Bailroad,  its  fran- 
chises, right  of  way,  depot  grounds  and  buildings,  roUing  stock,  lands 
granted  by  Congress  to  aid  in  constructing  said  road,  remaining  undisposed 
of^  and  ouer  property  mentioned  in  said  mortgages,  shall  take  the  same,  U> 
be  by  them  coayeyed,  in  conjunction  with  the  Dubuque  and  FEtdfic  Baikoad 
Company,  to  the  Dubuque  and  Sioux  City  Railroad  Company,  in  accordance 
with  the  terms  and  conditions  hereinafter  set  forth.  And  the  Dubuque  and 
Sioux  City  Bulroad  Company  shall  haye  and  hold  the  lands  whidi  were 
granted  by  Congress  to  ihe  State  of  Iowa,  to  aid  in  building  said  road  and 
branch,  and  by  the  State  of  Iowa  to  the  Dubuque  and  Pacific  Baihroad  Com- 
pany, subject  to  the  same  rights  and  obligations,  and  upon  the  same  terms 
and  conditions  as  the  same  were  held  by  the  Dubuque  and  Pacific  Bailroad 
Company. 

The  Jiobenchm  in  the  deed  is  as  follows : 

Now,  therefore,  in  consideration  of  the  premises,  the  said  trustees,  Morris 
K  Jesup,  Piatt  Smith,  William  W.  Hamilton  and  Hermann  Gelpecke,  and 
the  Dubuque  and  Paoiflc  Bailroad  Company,  hereby  remise^  release^  sell 
and  conyey  to  the  Dubuque  and  Sioux  Ci^  Bailroad  Company,  the  said 
railroad,  its  frtmchises,  appurtenances  and  tlie  other  propeities  aforesaid ; 
also,  the  said  lands  granted  by  Congress,  so  fhr  as  the  same  remained  un- 
disposed of  at  the  time  of  said  foredosure,  to  haye  and  to  hold  the  same 
upon  the  same  terms  and  conditions,  rights  and  priyilegea,  as  they  were  here- 
tofore held  by  the  Dubuque  and  Pacific  BaiLx)ad  Company. 

Betobtbr. 
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Obligees  may  set  op  sadi  damages  as  a  coimter-daim  against  one  of  the 
several  obhgon. 
2.  BuBSimiTiD  BOMiK  When  a  new  bond  is  substitnted  for  the  one  filed  at 
ib»  commefkcement  of  an  attachment  suit^  it  takes  the  place  of  the  original 
bond,  and  will  be  treated  as  if  filed  when  the  action  was  commenced. 

Appeal  from  Johnaon  District  Court 

Tuesday,  Apbil  15. 

Tms  action  was  brought  against  Morris,  Welsh  and 
Dickey,  upon  two  joint  and  several  promissory  notes.  An 
attachment  was  asked  and  issued  against  the  property  of 
Morris  and  Welsh,  and  each  of  them.  The  attachment 
bond  was  joint  and  several,  and  made  payable  to  Morris 
and  Welsh,  or  either  of  them.  Morris  aJone  answers,  and, 
among  other  matters,  pleads  a  set-ofi^  for  damages  sustained 
on  account  of  the  wrongftd  suing  out  of  the  attachment 
To  this  part  of  the  answer  there  was  a  demurrer,  which 
was  sustained,  and  defendant  (Morris)  appeals. 

Clark  y.  Davisj  for  the  appellant,  relied  upon  Beed  v. 
Chubb  Bro8.j  Barrows  Jk  Co.^  9  Iowa,  178 ;  Zinn  Jc  Co.  v. 
WUliams,  Id.;  ^Sfewfler  Bros,  d  Co.  v.  Parmelee  &  TTo^j,  10 
lowa^  23 ;  Revision  of  1860,  §§  2764^  2886,  2889. 

Edmomds  v.  Bawson  for  the  appellee,  cited  JSacUer  Bros. 
A  Co.  V.  Parmelee  A  Watts,  10  Iowa>  25. 

Wbight,  J. — This  action  was  commenced  in  January, 
1861.  The  writs  of  attachment  (for  there  were  three)  were 
issued  at  the  commencement  of  the  proceeding.  The  ques- 
tions arising,  therefore,  are  to  be  determined  under  the 
Bevisionofl860. 

In  the  cases  of  Beed  v.  Chubb  and  others,  9  Iowa,  178 ; 
2^n  V.  WiliiamSj  Id.,  178,  and  Stadler  Bros.  <t  Co.  v.  Parmdee 
A  Watts,  10  Id.,  28,  it  was  held  by  a  majority  of  the  judges 
under  the  Code  of  1851,  that  if  the  writ  was  sued  out  at 

Vol.  XTTT.    18 
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the  oommencement  of  the  action,  a  claim  for  damages  for 
wrongfully  suing  it  out,  might  be  set  o£f  against  plaintiff's 
demand.  The  language  of  the  Revision,  §  8172,  is  the 
same  as  that  of  the  Code  of  1861,  §  1846.  This  court, 
as  now  organized,  would,  perhaps,  give  a  different  con- 
struction to  this  statute,  but  this  we  need  not  discuss, 
as  we  unitd  in  the  opinion  that  §  8288  of  the  Revision 
expressly  recognizes  the  right  of  a  defendant  to  claim  such, 
damages  in  the  trial  of  the  principal  cause.  It  is  there 
declared  that  the  defendant's  remedy  shall  be  on  the  bond, 
but  he  may,  in  his  discretion,  sue  thereon,  by  way  of 
counter-claim  or  cross-demand,  and,  in  such  case,  shall 
recover  damages  as  in  an  original  action  on  such  bond. 
Aside  from  the  fact  that  this  section  seems,  in  express 
words,  to  treat  such  demand  as  a  counter-claim,  we  should 
have  been  inclined  to  hold  that  it  did  not  arise  out  of  the 
contract  or  transaction  set  forth  in  the  petition,  and  that  it 
was  not  connected  with  the  subject  of  the  petition,  within 
the  meaning  of  §  2889,  which  gives  the  definition  of  a 
counter-claim.  We  should,  as  before  intimated,  have 
entertained  heavy  doubts,  also,  whether  it  was  a  cause  of 
action,  upon  which  suit  might  have  been  brought  at  the  time 
of  the  conmiencement  of  the  main  action,  as  contemplated 
by  §  2891,  defining  a  cross-demand.  The  section  referred 
to,  however,  (§  8238,)  gives  the  rule  and  definition  as 
applied  to  this  class  of  cases,  and  this  we  are  not  at  liberty 
to  disregard. 

It  was  held  in  Stadkr  Bros.  A  Co.  v.  Parmdee  Jc  Watts,  10 
Iowa,  28,  that  if  the  bond  was  joint  and  several,  the  obligee 
might  set  off  his  damages  against  a  demand  in  favor  of  one 
or  all  the  obligors.  But  not  so  when  the  bond  was  joint 
only.  In  this  case  the  bond  is  joint  and  several,  and,  upon 
the  authority  of  the  above  ruling,  defendant  would  have  a 
right  to  set  off  his  damages  against  the  plaintiff,  (the  Bank) 
one  of  the  several  obligors.    But  can  Morris,  one  of  the  joint 
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and  several  obligees,  set  up  this  cause  of  action  against 
one  of  the  joint  and  several  obligors.  We  are  clearly  of 
the  opinion  that  in  view  of  the  power  given  to  the  court  to 
render  judgments,  in  such  cases,  bj  §  3128,  (Rev.)  he  may 
set  it  up  as  a  counter-claim,  (and  perhaps  as  a  set-off) 
Whether  he  could  as  a  cross-demand,  may  admit  of  more 
doubt.  (And  see  Eyre  v.  Cboi,  10  Iowa,  586.) 

There  is  no  objection  to  defendant's  demand,  that  he 
claims  as  for  a  tort,  and  not  upon  contract  He  claims 
damages  arising  under  a  contract,  most  clearly.  If  it  was 
otherwise,  it  is  questionable  whether  it  would  make  any 
difference.  Baver  v.  Webstery  8  Iowa,  602. 

The  bond  on  file  was  substituted  for  the  one  given  at  the 
commencement  of  the  action,  and  as  it  had  the  ^ect  of  sus- 
taining and  upholding  plaintiff's  attachment  from  that  time 
(as  £Eur  as  the  requirement  of  a  bond  is  concerned,)  so,  fix)m 
that  date  it  is  to  be  treated  as  defendant's  security.  Being 
such,  it  was  not  a  claim  accruing  to  defendant  after  the 
oonunencement  of  the  action,  as  assumed  by  plaintiff.  It 
took  the  place  of  the  original  one,  and  is  to  be  treated  as  if 
then  filed. 

Other  matters  of  minor  importance  are  discussed  by 
counsel.  The  foregoing  views,  however,  dispose  of  the 
substantial  points,  and  the  judgment  below  wiU  be 

Reversed. 


13   139 

The  SrATB  OF  lowA,  ex  rrf.  Van  HouTEN,  V.  THE  CouNTT     liJ*  ^i 
Judge  of  Habdin  County. 

1.  Mavdamxts:  bs-oavtabs  or  yotu.  The  District  Court  has  power  to  com- 
pel the  board  of  canyassers  to  re-oanvass  the  votes  cast  at  an  election  to 
fix  the  location  of  a  county  seat ;  and  the  judgment  of  the  court  upon 
the  return  of  the  board  to  a  writ  of  mandamus,  is,  untO  it  is  reversed, 
bindings  and  cannot  be  coUaterall j  impeached. 
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2.  CoDimr  seat  :  bboobd.  In  determining  where  the  reoords  of  a  coon^ 
should  be  k^t,  the  oounty^  judge  had  no  power  to  go  behind  the  record 
of  the  election. 

Appeal  from  Hardin  District  Court 
Tuesday,  April  15. 

Fob  a  statement  of  the  facts  out  of  which  this  case  arose 
see  the  report  of  the  same  case  on  a  former  appeal,  10  Iowa, 
65,  and  The  State  oflotoOj  ex  reL  AlderaoUj  v.  The  Ooimty 
Judge  of  Hardin  Gmnty,  11  Iowa,  11.  The  particular  ques- 
tions raised  on  this  appeal  are  stated  in  the  opinion  of  the 
court 

H.  0.  Henderson  for  the  appellant 

Does  the  record  set  out  in  the  defendant's  return  consti- 
tute a  bar  to  this  proceeding?  The  determination  of  this 
question  depends  upon  the  following  propositions  of  law: 

L  The  granting  of  an  alternative  writ  of  mandamus  is 
not  such  an  ascertainment  of  right,  and  a  judgment  of  the 
court  upon  the  right,  as  to  conclude  all  the  parties,  and  all 
the  world  beside.  It  is  not  a  decision  upon  the  merits,  1 
GreenL  Ev.,  §  630 ;  TTie  State,  ex  rd.  Mc(M  et  al,  v.  The 
Justices  of  Avon,  North  C.  L.  R  (Busbee),  802. 

IL  If  it  is  a  judgment,  in  order  to  constitute  it  a  bar  it 
must  appear,  (1)  that  it  was  in  an  action  between  the  same 
parties;  (2)  on  the  same  subject  matter;  (8)  and  was  a 
decision  upon  the  merits.  1  Greenl.  Ev.,  §§  522-580. 

in.  The  proceedings  in  the  case  of  The  State  on  ffie  re- 
lation of  Alderson  are  void  upon  their  fiswe,  as  is  clearly 
shown  by  their  record.  A  writ  of  mandamus  confers  no 
right  and  carries  with  it  no  authority.  Broum  v.  OBrien^  2 
Carter,  423,  cited  and  approved  in  The  State,  ex  rel.  Rice,  v. 
The  County  Judge  of  MarsJuiU,  7  Iowa,  200 ;  the  writ  com- 
mands the  performance  of  a  duty  which  exists  independent- 
ly of  the  ¥rrit,  is  "specially  enjoined  by  law."  Code,  § 
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2179.  This  court  has  repeatedly  deoided  that  the  canvafls- 
ers  cannot  reject^  nor  inquire  into  the  validity  or  sufficiency 
of  a  return.  They  must  count  the  returns,  and  leave  the 
question  of  their  validity  to  another  tribunal.  The  State 
<^Iowa^exreL  Jiice^Y.  The  OouvtyJvdge^ supra;  TheJ^aie, ex 
reL  Byers^  v.  The  Chwnty  Jvdge  of  Floyd  Oounty^  7  Iow% 
890;  DxAtov)  et  al  v.  iSmithj  Chimty  Judge^  et  at,  10 
Iowa,  212.  "  If  the  mandate  exceed  the  legal  obligation  or 
duty  of  the  defendant,  it  is  therefore  void.  Chance  y.  Temple^ 
1  Iowa>  195 ;   Wright  v.  Marsh  et  al.^  2  G.  Greene,  117. 

K  W.  Eastman  for  the  appellee. 

L  The  demurrer  admits  that  the  allegations  and  state- 
ments in  the  defendant's  answer  are  trua  Gfames  v.  JRobb^  8 
Iowa,  199;  Coffin  v.  KnoU,  2  Gt.  Greene,  684 ;  1  Chit  PL, 
662;  1  Bour.  L.  Diet,  Title  "Demurrer." 

n.  Even  by  a  replication,  the  judgment  in  the  case  of 
The  iSate,  ex  reL  Alderson,  v.  The  County  Jvdge  of  Hardin 
County^  cannot  be  reviewed  in  this  collateral  proceeding. 
1  Greenl.  Ev.,  §§  523,  528,  5S1,  534,  536;  Cooper  v. 
Sunderland^  3  Iowa,  130 ;  SmiOi  v.  Kemochen,  7  How.,  215- 
217 ;  Adams  v.  Barnes,  17  Mass.,  367 ;  Voorhees  v.  The 
Bank  of  the  United  States,  10  Pet,  472. 

m  The  record  in  the  election  book  in  the  county 
judge's  office,  while  it  remains  there,  if  legal  upon  its  ikce, 
is  binding  upon  the  county  judge  and  all  the  county  offi- 
cers. It  is  presumed  to  have  been  legally  made.  1  GreenL 
Ev.,  §  19 ;  Zee  V.  Cooke,  1  Wash.  R.  (Vt),  307. 

IV.  This  court  has  repeatedly  decided  that  the  District 
Court  has  power  by  mandamus  to  compel  a  re^janvass  of 
votes.  Price  v.  Waite  and  Earned,  1  Iowa,  481 ;  The  State 
of  Iowa,  exrd.  Rice,  v.  The  County  Jvdge  of  Marshall,  7  Iowa> 
158  ;  S.  C,  9  Id.,  334. 

V.  In  the  case  of  The  State  of  Iowa,  ex  reL  Alderson,  v. 
The  County  Judge  of  Hardin  County,  notice  was  properly 
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served,  and  the  court  acquired  jurisdiction.  Every  pre- 
sumption is  in  favor  of  the  regularity  of  its  subsequent 
proceedings.  Sprague  v.  Litherberry^  4  McLean,  442 ;  1  Id., 
224;  Morrow  v.  Weed^  4  Iowa,  88 ;  Hickman  v.  Boffman^ 
Hardin,  Ky.,  848 ;  Gibson  v.  Foster,  2  Ann.  La.,  508 ;  Qm- 
tik  V.  Foley,  8  Id.,  146;  Dallarhide  v.  Muscatine  County,  1 
G.  Greene,  158 ;  Wray  v.  Hihga-pa-nubby,  10  S.  and  M., 
452 ;  Linn  v.  Montross,  5  Texas,  510 ;  Morrow  v.  Weed,  4 
Iowa,  87. 

Baldwin,  C.  J.* — The  fects  upon  which  the  relator 
bases  his  prayer  for  a  writ  of  mandamus,  are  in  substance 
set  forth  in  the  opinion  of  Woodward,  J.,  delivered  in  this 
cause,  upon  a  former  appeal.  10  Iowa,  65.  The  case  of 
The  State,  ex  rel  Alderson,  v.  The  same  respondents,  originated 
out  of  the  same  county  seat  controversy,  and  a  further 
history  of  this  case  may  be  had  by  reference  to  the  state- 
ment and  opinion  in  that  case,  as  appears  in  11  Iowa,  p.  11. 

The  judgment  of  the  District  Court  upon  the  former 
appeal  was  reversed.  Upon  the  return  of  the  writ  of  proce- 
dendo from  this  court,  the  relator  caused  an  alias  alternative 
writ  to  issue  against  J.  H.  Cusack,  the  then  acting  County 
Judge,  commanding  him  to  either  remove  the  records  of  said 
county  to  Point  Pleasant,  or  to  show  cause  why  he  refused 
so  to  do.  Upon  thareturn  of  this  writ,  CusACK,  as  County 
Judge,  answered  that  he  entered  upon  the  duties  of  his 
office  upon  the  1st  day  of  January,  1860,  and  that  officially, 
he  could  state  nothing  in  answer  to  the  allegations  of  the 
petition  except  as  to  the  facts  that  appeared  of  record  in  his 
office.  The  respondent  in  his  answer,  concedes  the  fact  as 
stated  in  the  relator's  petition,  that  an  election  was  held  in 
April,  1858,  upon  the  question  of  a  re-location  of  the  County 
seat)  and  that,  upon  the  9th  day  of  said  month,  a  recoid 


*  Wbioht,  J^  having  been  of  counsel,  took  no  part  in  the  determinaiiou 
of  this  cause. 
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was  made  by  the  board  of  canvassers,  la  wbicb  it  was 
declared  that  Point  Pleasant,  having  received  a  majority  of 
aU  the  votes  cast,  was  the  county  seat  of  said  county. 

The  respondent  further  states,  that  there  is  anotiber  and 
additional  record,  made  on  the  26th  day  of  April,  1858,  by 
the  board  of  canvassers,  in  obedience  to  a  writ  of  manda- 
mus from  the  District  Court,  which  record  declares  that 
Eldora,  having  received  a  majority  of  all  the  legal  votes 
cast  at  said  election,  shall  remain  the  county  seat  of  said 
county. 

The  respondent  further  states,  that  there  is  no  paper  or 
record  in  his  office  purporting  to  be  the  writ  of  mandamus, 
or  authority  by  which  said  last  mentioned  record  was  made. 
That  respondent  had  obtained  from  the  Clerk  of  the  District 
Court,  a  transcript  of  the  papers  and  proceedings  of  the 
District  Court  in  the  case  of  The  State,  ex  rel.  Anderson,  v.  The 
County  Judge  and  others,  as  canvassers,  in  which  said  writ 
had  issued,  from  which  it  appeared  that  said  writ  had  been 
obeyed,  and  in  pursuance  thereof  the  record  made,  declaring 
Eldora  the  county  seat  of  said  county.  A  fall  transcript  of 
said  cause  is  attached  to,  and  made  a  part  of,  respondent's 
answer. 

To  this  answer  there  was  a  demurrer  filed,  which  being 
overruled  by  the  court,  and  judgment  for  the  respondent 
entered  thereon,  the  relator  appeals.  Many  exceptions  are 
taken  by  the  relator  to  this  answer,  all  of  which  strike  at 
the  validity  of  the  record  made  by  the  board  of  canvassers^ 
under  the  order  of  the  court  in  the  case  of  The  State,  ex  rd. 
Alderson^  v.  Scdd  canvassers. 

It  is  daimed  that  this  proceeding  was  ill^al,  fraudulent 
and  void,  and  that  the  record  made  by  the  canvassers  in 
the  election  book,  under  the  order  of  tliis  void  judgment, 
should  be  treated  by  the  respondent  as  a  nullity,  and  that 
the  first  canvass,  and  the  record  thereon,  should  govern  the 
county  judge  in  determining  where  to  keep  the  records  of 
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said  ooonty.  It  is  argued  by  the  ooonael  for  appellant^  diair 
the  board  of  canvassers  have  no  power  within  themselyes 
as  such  board,  to  reject  the  vote  of  any  precinct,-^  that  it 
is  their  daty  to  count  the  votes  as  returned  to  l^em,  and 
that  if  in  the  canvass  in  this  case,  the  board  had  no  power 
to  reject  the  vote  of  a  precinct,  that  the  court  had  no  power 
to  compel  such  board  to  do  an  act  the  law  did  not  autho> 
rize  if  to  do  of  its  own  motion.  The  case  of  Chance  v.  Tempk, 
1  Iowa,  179,  is  cited  in  support  of  this  position.  In  that 
case,  the  court  was  asked  to  compel  the  respondent  to  do 
an  act  that  would  have  been  a  nullity  when  done,  and  an 
act  the  law  did  not  require  of  the  respondent  as  an 
officer. 

We  are  not  prepared  to  say  that  the  board  of  canvassers 
must  canvass  every  return  that  is  made  to  them,  and  that 
they  have  no  power  to  reject  a  return  from  any  township 
in  the  county  under  any  circumstanoea  It  is  their  du^ 
to  open  and  examine  the  several  returns,  and  make  abstracts 
stating  in  words  written  at  length,  the  number  of  ballots 
cast  in  the  county  for  each  office,  the  name  ot  each  person 
voted  for,  and  the  number  of  votes  given  to  each  person  for 
each  different  office.  See  §  271,  Code.  The  returns  they 
are  to  examine  are  required  to  be  made  in  the  manner 
pointed  out  in  §  267,  and  must  be  returned  to  tiie  county 
judge  as  provided  for  in  §  268  of  the  Code. 

Should  it  appear  that  a  return  had  been  made,  not  signed 
by  the  officers  holding  the  election,  or  that  it  had  been  in 
the  custody  of  a  person  not  either  a  judge  or  cl^k  of  sudi 
election,  or  that  it  had  been  abstracted  fix)m  the  custody 
of  such  officer  and  mutilated,  or  names  added  to  the  list  of 
voters,  or  the  result  as  written  out,  changed,  it  is  certainly 
not  the  duty  of  the*board  to  canvass  such  a  return.  It  is 
not  a  return  within  the  meaning  of  the  law.  If  they  have 
no  authority  to  count  such  a  return,  they  must  reject  it. 
If  they  £ul  to  discharge  their  duty,  and  count  a  return 
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'wbich  they  should  reject,  are  they  not  subject  to  the  man- 
date of  tills  writ,  to  compel  them  to  discharge  such  a 
duty? 

We  do  not  undertake  to  say  that  the  board  of  canvas- 
sers, after  having  once  assembled,  and  canvassed  the  vote, 
and  declared  the  result,  have  the  power  within  themselves 
to  reassemble  and  re-canvass  the  same  vote,  and  declare  a 
different  result 

That  they  may  be  compelled,  by  writ  of  mandamus,  to 
re-canvass  and  correct  a  mistake,  has  been  determined  by 
this  court  in  the  case  of  Price  and  Wait  v.  Earned  et  at, 
1  Iowa,  478. 

Without  determining,  however,  whether  the  court  erred 
in  issuing  the  writ  of  mandamus  in  the  Alderson  case,  that 
is,  whether  there  was  such  a  state  of  facts  shown  as  to  justify 
the  interposition  of  the  courts  or  whether  the  relator  and 
the  canvassers  colluded  together  for  the  purpose  of  disfran- 
chising the  voters  of  a  portion  of  the  coimty,  or  whether 
the  return  to  the  writ  was  made  in  bad  faith  by  said  board 
or  otherwise,  it  is  sufficient  to  say  that  the  court  had  the 
power  to  compel  the  board  to  re-canvass,  and  its  order  to 
this  effect  is  not  a  nullity.  It  cannot,  therefore,  be  claimed 
that  the  issuance  of  the  writ  in  the  Alderson  case,  the  return 
of  canvassers,  and  the  judgment  of  the  court  thereon  is 
Toid.  It  is  a  matter  over  which  the  court  could  take 
jnrisdictioiL  It  is  the  j  udgment  of  a  court  of  general  juris- 
diction, and  as  long  as  such  judgment  stands  unreversed, 
it  is  binding  and  cannot  be  attacked  in  a  collateral  proceed- 
ing. WrightY.  Marsh e<  oZ., 2  G. Greene,  96 ;  Hampton etal 
V.  WeareetaL,  4  Iowa,  18 ;  iSmith  v.  Dubuque  (hunty^  Id., 
492. 

The  county  Judge,  in  this  case,  must  be  controlled  by  the 
record  in  the  dection  book,  in  determining  at  what  place 
he  will  keep  the  records  of  said  county,  and  in  arriving  at 
a  proper  conclusion  upon  this  question,  he  has  no  power  to 
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go  beliind  the  record,  or  to  collaterally  attack  the  judgment 
which  directed  the  canvassers  to  declare  the  final  result  as 
appears  then  to  have  been  made.    Judgment 

Affirmed.* 


De  Louis  et  aZ.  v.  Sage. 

1.  Dbobeb  Rs-AFiTRUED.  The  decree  in  Sprott  y.  Beed^  3  G.  Greene^  489, 
re-affinned. 

a.  HusBAio)  AiO)  Wm.  In  1841  a  decree  was  rendered  against  E.  E.,  a 
feme  sok^  who,  in  1844,  intermarried  with  one  H.  D.  L.,  after  which  an 
execution  was  issued  under  the  decree,  and  the  real  estate  of  defendant 
therein  sold  to  satisfy  the  same.  The  property  was  purchased  bj  one  G-. 
who  immediatelj  assigned  the  sheriff's  certificate  to  H.  D.,  L.  the  hus- 
band, to  whom  the  sheriff's  deed  was  subsequentlj  issued.  Held^  That 
there  was  no  legal  incapacity  in  the  husband  to  acquire  this  property  in 
this  manner;  and  that  as  there  was  no  evidence  of  fraud  or  bad  faith,  a 
title  acquired  through  the  oonyeyance  to  him  should  be  sustained. 

Appeal  from  Lee  District  Court 

Tuesday,  Apeil  15. 

AonoN  OF  Bight.  Plaintifb  claim  as  the  heirs  of 
Elizabeth  Hunt.  Defendant  relies  upou  a  title  derived 
nnder  certain  judgments  and  executions.  Judgment  for 
defendant,  and  plaintiffs  appeal 

Curtis^  GUmore  A  Curtis^  for  the  appellant,  relied  upon 
the  following  authoritiea:  Ex  parte  Peru  Iron  Company^  7 
Cow.,  540 ;  Van  Benssdaer  v.  The  Sheriff  of  Albany^  1  Id., 
501 ;  Vavghn  v.  Mey^  4  Barb.,  150;  Van  Bensodojer  v.  The 
Sheriff  <f  Onondaga^  1  Oow.,  443 ;  JEveraton  v*  Sawyer^  2 


'  A  petition  for  a  rehearing  of  this  cause  was  oyerruled  by  the  couri.- 

BXPOBTEB. 
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Wend,  407;  Hoghion  v.  Hoghixm,  11  Eng.  L.  &  E./134; 
Cooke  V.  LamoUe^  Id.,  26 ;  Aheame  v.  Hogan,  1  Dm.,  310 ; 
Espey  V.  Lake^  15  L.  &  E.,  679 ;  Buffaloe  v.  Buffahe,  2  Dev. 
k  Bat,  241 ;  Ihyhr  v.  Taylor,  8  How.  U.  S.,  183 ;  Oreen- 
fiMs  Estate,  14  Penn.,  504;  Jenhins  v.  Pye,  12  Pet,  249; 
Keech  v.  Sanf(/rd,  1  E.  C.  L.,  53 ;  Broadstreet  v.  Pfa«,  17 
Wend.,  44 ;  Sullivan  v.  McLenans,  2  Iowa,  442;  McOrory  v. 
1^05fer,  1  Id.,  271;  ffreeri  v.  Winter,  1  John.  Ch.,  27;  Win- 
frey V.  TFiYZiaW  Executors,  5  B.  Monroe,  485 ;  Blackwell 
on  Tax  Titles,  470;  PiaU  v.  St.  Clair's  Heirs  etal,  6  Ohio, 
227 ;  11  m.,  822 ;  1  Aiken,  806 ;  14  Yerm.,  582 ;  Vamey  v. 
Stephens,  22  Mo.,  881. 

Samvd  F.  Miller  and  McCrary  &  Bruce  for  the  appellee^ 
tnted  SproU  v.  Beed,  8  G.  Greene,  489^  Ja/ckson  v.  Duncan^ 
16  Johm,  110;  Todd's  Heirs  v.  Wickliffe,  18  B.  Monr.,  906; 
2  Comyn's  Dig.,  206,  Baron  and  Feme,  E ;  1  Bac.  Abr.,  I, 
496,  (marg.)  8  Watts  &  S.,  409 ;  4  Eich.  Eq.  (S.  C),  801 ; 
10  Id.,  130;  Sheriff  of  Fayette  v.  Buckner,  1  litt  Ky.,  126; 
16  Penn.,  417,  865 ;  18  Id,  892 ;  5  Gratt,  68 ;  2  Kent  Com., 
188. 

Wbight,  J. —  Elizabeth  Hunt,  under  whom  both  parties 
to  this  controversy  claim,  was  one  of  the  parties  to  the 
"  decree  of  partition  of  the  lands  of  the  half-bred  Sac  and 
Fox  Indians,"  and  by  that  had  set  off  to  her  the  property  in 
dispute.  This  was  in  1841.  On  the  6th  of  August  1844, 
she  intermarried  with  Henry  De  Louis.  In  November, 
1844,  an  execution  issued  on  this  decree  against  Elizabeth 
Hunt,  for  costs^  and  in  January,  1845,  the  property  was 
sold  by  the  sheriff  to  Isaac  Galland.  The  ^e  was  for 
more  than  sufficient  to  satisfy  the  execution,  and  the 
excess  was  paid  to  the  husband,  De  Louis,  "for  Elizabeth 
Hunt,"  as  appears  by  his  receipt  on  the  writ  On  the  same 
day,  Gxilland  transferred  the  certificate  of  sale  to  De  Louis, 
and  authorized  the  officer  to  make  him  the  deed  when  the 
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time  for  redemption  should  expire.  The  deed  was  accord- 
ingly made  to  De  Louis,  in  April,  1846.  After  this,  Ains- 
worthand  others  recovered  judgment  against  De  Louis,  and 
thereunder  sold  the  property  to  Beeves,  who  conveyed  to 
Wolcott^  who  conveyed  to  defendant 

Several  points  are  raised  and  discussed  by  appellant's 
counsel,  touching  the  decree  of  partition,  the  execution 
thereon,  and  the  validity  of  defendant's  title,  so  far  as  it 
depends  upon  that  proceeding.  The  very  same  questions 
however,  were  raised,  discussed,  and  fully  examined  in  the 
case  of  Seed  v.  Sprott,  8  Q.  Greene,  489,  and  all  decided 
against  the  position  now  taken  by  appellants.  That  decision 
was  made  in  1862.  Under  it  titles  have  been  acquired 
and  upon  it  parties  interested  have  securely  rested  for  sev- 
eral years,  and  we  are  not  disposed,  except  for  the  most 
cogent  reasons,  to  overrule  it  We  see  nothing  in  the  argu- 
ment of  appellant  to  shake  our  confidence  in  the  correct- 
ness of  that  case,  and  thus  far,  therefore,  his  exceptions  are 
overruled.  And  see  Johnson  v.  Carson^  Id.,  499. 

But  the  pivotal  point,  and  that  upon  which  appellants 
principally  rely,  is,  that  De  Louis,  at  the  time  of  the  pur- 
chase and  assignment  by  Galland,  was  the  husband,  of 
Elizabeth,  the  execution  defendant,  and  could  not  thus 
acquire  title  to  the  lands  of  his  wife.  Under  this  general 
proposition,  it  is  argued  that  Galland,  by  his  purchase 
obtained  merely  a  lien  on  the  realty,  that  ^e  purchase  by 
De  Louis  was  an  extinguishment  of  this  Uen,  as  fully  as  if 
the  wife  had  redeemed,  that  the  husband  was  answerable 
for  the  debts  of  the  wife,  that  De  Louis  took  no  title, 
and  the  purchaser  under  the  execution  against  him  took 
none,  that  if  his  title  were  voidable,  merely,  and  not  void, 
that  defendant  had  actual  notice  &om  the  record  of  all  the 
£Etcts  vitiating  it,  that  he  occupied  a  position  of  trust,  or 
one  fiduciary  in  its  character,  and  if  he  bought  in  the 
incumbrance  such  purchase  inured  to  his  beneficiary,  and 
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finally,  that  at  the  time  Beeves  purchased,  the  husband  was 
tenant  by  courtesy,  having  no  other  title,  which  terminated 
at  his  death,  the  appellants  having  the  fee  as  the  heirs  of 
their  mother. 

The  truth  c^  some  of  these  positions  might  be  admit- 
ted, and  the  main  proposition  be  imestablished.  Thus 
if  it  be  true '  that  Galland  had  but  a  Urn  by  his  pur- 
chase, yet  if  there  was  no  redemption,  the  lien  would  ripen 
into  a  tide,  and  the  property  become  vested  in  the  purchaser, 
or  his  vendee.  So,  though  the  husband  by  the  marriage 
might  become  liable  for  the  debts  of  the  wife,  yet  if  he  does 
not  pay  them,  but  acquires,  in  bad  fiiith,  even,  a  title  to 
her  property,  such  liability  would  not  invalidate  a  title 
derived  from  him,  in  the  hands  of  an  innocent  holder.  But 
passing  these  matters,  we  come  to  the  consideration  of  the 
material  points  involved  in  this  controversy. 

This  is  an  action  of  right,  in  which  the  legal  title  must 
prevail.  And  defendant  has  this  title,  unless  there  was  a 
legal  incapacity  on  the  part  of  the  husband  to  receive  it  in 
the  manner  disclosed  in  the  record.  How  then  did  he 
receive  it?  The  answer  is,  that  by  certain  legal  proceed- 
ings the  title  of  the  wife  was  vested  in  the  husband.  At 
law,  does  the  &ct  that  the  wife  formerly  held  the  title, 
invalidate  that  which  the  husband  thus  takes?  Clearly 
not,  for  there  never  was  any  rule  which  prevented  the 
husband,^  by  proper  conveyance,  fix>m  holding  the  real 
property  which  the  wife  had  in  her  own  right  Of  course, 
we  speak  of  cases  where  there  is  good  fidth,  or  the  absence 
of  firaud.  The  obstacle  that  existed  at  common  law  was 
the  manner  of  passing  the  title,  or  effectuating  the  intention 
of  the  parties,  and  did  not  relate  to  the  ability  of  the  hus- 
band to  acquire  and  hold  the  property.  If  the  rule  that 
she  was  unable  to  contract  with  the  husband  was  not 
violated,  the  husband  could  purchase  the  same,  as  any 
other  person.     A  fine  and  recovery  was  effectual  to  con- 
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vey  the  wife's  separate  estate,  and  was  used  at  times  to  vest 
it  in  the  husband.  So  the  wife  might  join  her  husband  in 
making  a  conveyance  to  a  third  person,  and  their  grantee 
convey  to  the  husband,  and  thus  the  husband  acquire  a 
title,  divested  of  all  title  originally  held  by  her.  {Jackson  v. 
Stephens^  10  John.,  110.)  And  if  by  valid  legal  proceedings 
he  obtains  this  title,  it  will  be  upheld. 

Suppose  that  Galland,  in  this  oase^  had  taken  the  sheriff's 
deed,  and  afterwards,  for  a  valuable  consideration,  had  con- 
veyed to  the  husband,  could  there  be  any  question  that  he 
would  take  the  estate,  just  as  if  the  wife  never  had  owned 
it  ?  Her  title  was  divested  by  the  sale  and  the  failure  to 
redeem;  his  purchase  inured  to  his  own  benefit,  and  the 
property  woidd  be  liable  to  the  payment  of  his  debts.  And 
in  what  is  the  case  different,  when  he  purchases  the  certifi- 
cate and  takes  the  sheriff's  deed  ?  True,  if  ther^  was  fraud, 
the  wife  would  have  her  action  to  reclaim  her  property; 
and  if  this  fraud  was  brought  home  to  third  persons,  they 
might  be  affected  by  it.  And  in  that  event,  even,  the  legal 
title  would  be  in  the  husband. 

Does  the  feet  of  his  liability  to  pay  her  debts,  aid  appel- 
lants ?  Who  is  he  liable  to,  and  who  can  compel  him  to 
discbarge  this  duty  ?  The  creditor,  and  not  the  wife.  Sup- 
pose her  own  property,^  then,  is  sold  to  pay  her  ante-nuptial 
debt ;  is  the  husband  legally  bound  to  redeem  that  property, 
and  i^  instead  of  doing  so,  he  purchases  it  of  the  sheriff's 
vendee,  is  the  title  thereby  rendered  invalid  in  the  hands 
of  those  who  hold  in  good  faith  under  the  husband  7  There 
may  be  a  moral  obligation  resting  upon  him  to  make  the 
redemption,  but  none  of  such  a  legal  nature  as  to  vitiate  i^ 
title  that  he  may  take  to  property  which  neither  redeemed. 

It  only  remains  for  us  to  add,  that  we  see  no  such  evidence 
of  fraud  in  this  case  as  to  justify  us  in  holding  this  title 
invalid  in  the  hands  of  defendant.  Whatever  may  hav^ 
been  the  husband's  motive  in  the  transaction,  howevej; 
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corruptly  or  fraudulently  he  may  have  acted,  knowledge 
thereof  is  not  brought  home  to  Beeves,  nor  those  holding 
under  him.    The  judgment  is 


Afiirmed. 


Perrin  v.  Griffith  et  al. 

1.  School  Laitds  :  pbb-ehption.  A  right  to  pre-empt  school  landfl  belonghig 
to  the  500,000  acre  grant  is  not  expressly  given  bj  the  language  of  §  1070 
of  the  Oode  of  1851 ;  neither  can  such  right  be  implied  from  the  language 
emplojed  therein. 

I 

Appeal  from  BuHer  District  Court 
Tuesday,  April  15. 
For  the  facts  see  the  opinion  of  the  court. 

Fletcher  and  Bannon  for  the  appellant 
J.  0.  Orosby  for  the  appellee. 

Baldwin,  C.  J. — ^The  respondent  Griffith,  as  the  School- 
Fund  Commissioner  of  Butler  county,  sold  to  Robert  T. 
Crowell  etal.  9i,  portion  of  the  land  known  as  the  500,000 
acres  land  grant,  and  for  the  land  thus  sold  the  purchasei^ 
received  from  the  State  of  Iowa  a  deed  made  in  accordance 
with  the  law. 

The  complainant  asks  that  this  sale  may  be  set  aside,  the 
deed  canceled,  and  an  order  or  decree  of  court  be  made 
permitting  him  to  purchase  the  said  tract  of  land  at  $1.26 
per  acre.  The  complainant  claims  that  he  had  made  cer- 
tain improvements  upon  this  land  prior  to  its  selection  by 
the  agents  of  the  state  under  the  said  land  grant,  and  that 
by  virtue  of  the  law  in  force  when  such  selection  was  made, 
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he  had  a  right  to  claim  and  preempt  the  same  at  $1.25  per 
acre ;  that  the  respondents  were  well  advised  of  his  claim 
to  said  land ;  that  they,  intending  to  de&aud  the  complain- 
ant out  of  his^right  to  purchase  the  said  claims,  procured  an 
order  from  the  Superintendent  of  Public  Instruction,  direct- 
ing the  said  Commissioner  to  sell  said  land  to  the  respon- 
dents; that  the  sale  was  so  made  without  notice  and  without 
regard  to  the  rights  of  the  complainant 

The  respondents  answer,  and  each  deny  the  allegations 
of  fraud ;  deny  the  right  of  complainant  to  pree'mpt  any 
portion  of  said  land;  claim  that  the  sale  was  made  in 
compliance  with  the  provisions  of  the  law.  The  respon- 
dents, Crowell  and  others,  further  claim  that  if  said  land 
subject  to  preemption,  and  that  if  improvements  thereon, 
and  occupancy,  give  to  such  occupant  any  prior  rights  to 
purchase  said  land,  that  the  respondents  are  entitled  to 
preempt  the  same,  as  it  is  claimed  that  they  had  a 
pree'mption  thereon  prior  in  time  to  that  of  the  com- 
plainant. The  cause  was  determined  in  the  court  below  in 
£skvor  of  respondents,  the  bill  dismissed,  and  complainant 
appeals. 

The  controlling  question  in  the  case  is,  whether  there  is 
any  provision  of  the  statute  recognizing  the  right  of  per- 
sons to  preempt  any  portion  of  this  land  grant,  for  unless 
such  right  is  given  by  some  special  statutory  enactment,  it 
is  conceded  that  none  exists.  The  provisions  of  the  law  in 
reference  to  the  selection  and  sale  of  this  land  grant  are 
embraced  in  the  act  of  the  Legislature  Session,  Laws  of 
1848.  See  Code,  pp.  168  and  169.  By  §  1070,  it  is  provided 
that  the  Superintendent  of  Public  Instruction  may  au- 
thorize the  sale  of  any  portion  of  said  land  at  any  rate  he 
may  determine,  not  less  than  the  minimum  price  fixed 
thereon  by  the  selecting  agent,  upon  ihe  terms  prescribed  in 
the  act  of  February,  1847,  entitled  "  An  Act  to  provide 
for  the  management  and  disposition  of  the  school  fund«^ 


Digitized  by 


Google 


JUNE  TERM,  1862.  158 

Perrin  ▼.  Griffith. 

The  act  of  1847  clearly  recognizes  the  right  of  settlers  upon 
the  sixteenth  sections  to  pree'mpt  the  land  npon  which  their 
improvements  are  located.  It  is  claimed  in  argument  that 
the  provisions  of  the  act  of  1848  (§  1070  of  the  Code), 
authorize  the  disposition  of  the  600,000  acre  grant  in  the 
same  manner  as  that  of  the  sixteenth  section,  and  that  if 
precimptions  are  allowed  npon  the  latter  thej  are  npon  the 
former,  if  not  in  express  terms,  at  least  bj  implication. 

Under  the  act  of  1847,  in  reference  to  the  sixteenth  sec- 
tion, after  directing  the  manner  in  which  the  land  shall 
be  sold,  ih6  terms  npon  which  snch  sales  shall  be  made 
are  fixed  by  the  express  language  of  the  act, — ^thatis,  one- 
fourth  of  the  purchase  money  must  be  paid  down,  and  the 
balance  upon  time,  at  interest 

Under  the  act  in  reference  to  the  600,000  acre  grant, 
the  manner  in  which  the  sale  i^ould  be  made  is  pointed  out 
That  is,  it  is  to  be  sold  by  order  of  the  superintendent,  &c., 
as  above  stated ;  but  such  lands  must  be  sold  upon  the 
$ame  terms  as  fixed  for  the  sale  of  the  sixteenth  section. 
Tbrms^  as  here  used,  refers  to  the  price  and  time  of  pay- 
ment, and  not  to  the  manner  of  sale.  No  right  to  pre^ppt 
is  expressly  given  by  this  statute,  and  we  cannot  conceive 
how  it  can*  be  implied  from  the  language  used. 

Even  if  such  right  existed  we  are  unable  to  determine 
that  the  claim  of  the  complainant  was  prior  to  that  of  the 
zespondents.  The  testimony  upon  this  point  is  very 
voluminous,  and  after  a  careftd  inspection  of  the  same,  we 
think  the  respondents  show  equally  as  good  if  not  a  better 
right  to  preempt  the  land  than  the  complainant 

The  fraud  charged  is  not  supported  by  the  proof 

The  judgment  is,  therefore, 

Af&rmed. 
Vol.  XTTT.        20 
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18  164  GowBB  V.  Halloway  ei  al 

TO    908 

I  ^  IgJ         1.  NoYATtOH:  DiBOHABOB  OF  suBBTT :  Thd  noTation  of  a  debt  without  the 


13      154| 
il82    ^ 


knowledge  of  a  surety  dischaiges  the  liabilitj  of  such  sure^. 

Appeal  from  Johnson  District  Court 

Wednesday,  April  16. 

The  facts  are  stated  in  the  opinion  of  tlie  court 

Clark  (t  Davis  for  the  appellant,  relied  upon  Edwards 
on  Bills  and  Prom.  Notes,  192,  and  note  198,  and  219 ;  5 
Wend.,  490 ;  Kasson  v.  Smith,  8  Wend.,  437 ;  iSmith  v. 
BeckeUj  13  East,  186. 

Clark  (t  Bro.  for  the  appellee. 

Baldwin,  C.  J. —  The  defendants  borrowed  of  one  E.  0. 
Lyon  the  sum  of  two  hundred  and  fifty  dollars,  and  exe- 
cuted to  him  their  promissory  note  therefor,  payable  one 
year  after  date.  Gower  Brothers  &  Co.  signed  this  note  as 
security^  To  indemnify  their  indorser  against  any  loss  they 
might  sustain  by  the  signing  of  said  note,  as  security,  the 
defendants  executed  to  said  Gower  Brothers  &  Co.  their 
joint  promissory  note  in  the  sum  of  three  hundred  dollars, 
payable  at  the  time  the  note  to  Lyon  became  due. 

About  the  time  of  the  maturity  of  the  note  to  Lyon, 
Halloway  placed  money  in  the  hands  of  Hemmingway,  his 
co-obligor,  sufficient  to  pay  the  one-half  of  the  money  due 
to  Lyon.  Hemmingway  paid  to  Lyon  the  interest,  and, 
desiring  the  use  of  the  money  for  a  longer  time,  made  an 
arrangement  with  Lyon,  by  which  the  time  of  payment  was 
to  be  extended.  The  note  signed  by  the  defendants  to 
Lyon,  and  indorsed  by  Gower  Brothers  &  Co.,  was  given 
up.  A  new  note  was  executed,  signed  by  Hemmingway, 
as  principal,  and  Gower  Brothers  &  Co.  and  one  Cava- 
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naugh  as  sureties.  The  sureties  had  their  note  to  pay,  and 
it  is  now  claimed  by  plaintiff  as  the  assignee  of  Gower 
brother  &  Ca,  that  defendants  are  liable  upon  their  contract 
of  indemnity  for  the  amount  the  sureties  were  required 
to  pay  Lyon  upon  the  new  note. 

The  Court  by  its  refusal  to  instruct  the  jury  as  requested 
by  defendant  Halloway,  and  by  its  instructions  given  at 
the  request  of  plaintiff  and  upon  its  own  motion,  in  effect 
directed  the  jury  that  the  act  of  the  parties,  in  substituting 
the  new  note  to  Lyon  in  the  place  of  the  one  signed  by 
defendants,  and  the  destruction  or  cancellation  of  the  note, 
for  which  the  money  was  originally  borrowed,  did  not 
release  the  defendant  Halloway,  or,  in  other  words,  that 
de&ndant  Halloway  was  not  released  from  his  bond  of 
indemnity  imtil  the  original  debt  was  paid. 

We  are  of  the  opinion  that  the  court  erred  in  its  view 
.  of  the  law  that  governs  this  case.  The  contract  sued  upon 
was  in  the  nature  of  a  security,  a  guaranty,  that  the  note 
to  Lyon  should  be  paid  at  maturity,  or  that  the  plaintiff 
should  be  held  free  from  all  liability  thereon.  Has  this  obli- 
gation been  violated  by  Halloway,  or  by  the  defendants, 
jointly?  It  is  not  important  to  consider  the  effect  of  the 
payment,  by  Halloway  to  his  co-obligor,  the  money  for  the 
purpose  of  discharging  his  part  of  the  liability.  It  is 
appar^ty  we  think,  that  there  was  a  new  contract  entered 
into  for  the  extension  of  the  time  of  the  payment  of  the 
note  on  which  Halloway  was  liable.  This  was  done  by 
the  conoeht  of  Gk)wer  and  Brother,  and  without  any  assent 
thereto,  or  knowledge  of  the  same,  upon  the  part  of  Hallo- 
way. The  note  upon  which  HaUoway  agreed  to  save  the 
plaintiff  from  liability,  was  paid.  The  parties  had  no  right 
to  renew  the  note  without  the  knowledge  or  consent  of  all 
the  parties  bound  thereby,  unless  with  the  design  of  release 
ing  those  not  parties  to  such  a  change. 

It  is  argued,  by  the  counsel  for  the  appellee,  that  the 
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giving  of  the  new  note  did  not  change  the  character  of  the 
original  indebtedness, — and  that  the  only  mode  in  which 
Halloway  could  be  released  from  liability  to  Gower,  was 
by  the  payment  in  full  of  the  original  indebtedness  to  Lyon. 
This  would  be  true,  had  not  the  security,  Gower,  by  his 
own  act,  released  the  defendant  from  liability  on  the  note. 

The  general  rule  is,  that  the  giving  of  a  bUl  of  exchange 
or  a  promissory  note  for  goods  sold,  or  for  an  existing  con- 
tract, is  not  to  be  regarded  as  payment  of  the  indebtedness, 
unless  there  is  an  express  agreement  to  that  effect  The 
authorities,  however,  says  Mr.  Edwards,  are  not  uniform 
on  this  subject  But  was  there  not  an  express  agreement 
by  Lyon  to  receive  the  new  note  in  payment  of  the  old 
one?  If  so,  was  this  agreement  not  participated  in  by  the 
plaintiff?  The  old  note  was  given  up  and  destroyed ;  this 
was  done  by  the  consent  of  the  parties  thereto.  By  the 
acceptance  of  the  new  note,  signed  by  Qt)wer,  as  surety 
without  the  name  of  appellant,  the  original  debtor,  being 
affixed  thereto,  certainly  indicates  the  assent  of  the  plain- 
tiff to  the  release  of  Halloway. 

As  before  stated,  the  appellant,  by  his  note  to  plaintiff, 
stood  in  the  position  of  a  guarantor,  and  it  is  a  general  rule 
that  whatever  discharges  the  contract  of  the  principal  dis- 
charges that  of  the  surety.  A  surety  is  discharged  by  the 
novation  of  the  debt,  for  he  can  no  longer  be  bound  for 
the  first  debt  for  which  he  was  surety,  since  it  no  longer 
exists,  having  been  extinguished  by  the  novation ;  neither 
can  he  be  bound  for  the  new  debt  into  which  the  first  has 
been  converted,  since  this  new  debt  was  not  the  debt  to 
which  he  acceded.  See  Edwards  on  Bills,  218. 

Holding,  as  we  do,  that  the  contract  of  Halloway  with 
plaintiff  was  that  of  a  surety,  and  we  can  conceive  of  no 
other  legal  relation  he  can  bear  to  plaintiff,  by  virtue  of  the 
contract  sued  upon,  the  rights  of  the  parties  must  be  deter- 
mined upon  the  principles  of  law  which  govern  the  liability 
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of  secorities.    The  act  of  the  plaintiff)  by  the  novation  of  the 

contract)  released  the  appeUant  Halloway.    The  judgment 

18  therefore 

Beversed. 


WiLnNSON  V.  Gbttt  et  al 

1.  BzKxrnov  or  Powbb.  The  noQ-executkm  of  a  power  oannot  be  aided  bj 
proof  of  an  intention  to  execute  it 

S.  Sajol  When  an  attomej  in  fact,  acting  onder  a  power  of  attorney  exe- 
cuted bj  both  husband  and  wife,  signed  a  deed  of  oouTejanoe  as  the 
attorney  of  the  husband  only,  it  was  held :  1.  That  the  deed  operated  to 
oonyey  only  the  husband^s  interest,  and  did  not  bar  the  dower  of  the 
wife ;  2.  That  the  faUure  to  execute  the  deed,  as  the  attorney  of  the  wife 
could  not  be  aided  by  evidence  showing  a  mistake  on  the  part  of  the 
attorney  in  drawing  the  deed. 

Appeal  from  Scott  District  (hurt 

Wednesday,  April  16. 

Ok  the  31st  of  March,  1849,  John  Qetij  was  the  owner 
in  fee  of  a  lot  in  the  city  of  Davenport  He,  on  that  day, 
with  his  wife,  Harriet,  executed  a  power  of  attorney  to  one 
Collins,  empowering  him  in  their  name  to  sell  and  convey 
this  lot  Collins  sold  the  property  to  one  Hanson,  and 
afterwards,  by  deed  of  October  29, 1850,  undertook  to  con- 
vey the  same  to  one  Price,  the  assignee  of  Banson.  This 
deed  was  signed  thus :  "  Wm.  S.  Collins,  Attorney  in  &ct 
for  John  Getty."  Price  sold  to  Pages,  under  whom  com- 
plainant claims.  Gtetty  died  in  1868,  leaving  Harriet 
surviving.  This  bill  is  filed,  against  his  heirs  and  widow, 
to  perfect  the  title;  was  sustained  as  against  the  heirs,  and 
dismissed  as  to  said  Harriet    Complainant  appeals. 

Daviaon  A  Ihte,  for  the  appellant,  cited  1  Story  Eq.  Jur., 
-§§  152-159 ;  GiOapuY.  Moore,  2  John.  Ch.,  685 ;  Keiselbrack 
▼.  Livingston,  4  Id.,  148 ;   Wisery.  Bhckley,  1  Id.,  609 ;  1 
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Sug.  Ven.,  182,  and  note ;  Peterson  v.  Orover,  20  Me.,  868 ; 
Bing  v.  Ashxjoorih  et  al,^  3  Iowa,  452 ;  Hunt  v.  Rousmanier^ 
8  Wheat.,  211 ;  S.  C,  1  Pet,  18 ;  TilUm  v.  TOtcm,  9  N.  H., 
892 ;  1  Story  Eq.,  §§  95, 115,  169, 170  and  note,  and  171 ; 
Sug.  on  Powers,  366,  372,  374,  361 ;  Fonb.  Eq.,  40,  201 ; 
Pow.  on  Mort,  161 ;  1  Am.  L.  C,  584 ;  Martin  v.  Flowers^ 
8  Leigh.,  162 ;  Webster  v.  Harris,  16  Ohio,  490 ;  Chesnut  v. 
Francis,  Lessee,  Id.,  599 ;  Smith  v.  Handy,  Id.,  191 ;  Baker  v. 
Childs,  2  Verm.,  61 ;  Downey  v.  Hotchkiss,  2  Day,  225 ; 
JfcGall  V.  MbCkU,  8  Id.,  482. 

Thompson  and  Bamer,  for  the  appellants,  relied  upon  Oarr 
V.  Williams  et  al,  10  Ohio,  805 ;  Qmneli  v.  Oonnell,  6  Id., 
858 ;  SilUman  v.  Cummins,  13  Id.,  116 ;  Ooody.  Gercher,  12 
Id.,  864;  Maddock  v.  Williams,  Id.,  886 ;  McFarland  v.  Fur 
bijer^  7  Id.,  194;  OcUliny.  Ware,  9  Mass.,  218 ;  Lufkin  v. 
Curtis,  18  Id.,  228 ;  PozaeUY.  Manco,  8  Mason,  847 ;  Martin 
V.  DeveUy,  6  Wend.,  9 ;  Buder  SAtwater  v.  Bv/Mngham^  5 
Cow.,  492. 

Whight,  J.  This  decree  must  be  aflSrmed.  The  wife 
never  signed  the  deed.  Nor,  (granting  that  this  could  avail 
complainant,)  is  there  any  sufficient  evidence  that  she  ever 
intended  to,  either  by  her  attorney  in  fact  or  otherwise.  It 
is  not  different  from  the  ordinary  case,  where  the  husband 
makes  a  deed  in  which  the  wife  does  not  join.  Her  dower, 
in  such  a  case,  is  not  barred  by  even  a  superabundance  of 
proof  that  the  grantee  believed  and  expected  that  she  was 
signing  it;  that  she  was  willing  to  sign  it  at  the  time,  and 
would  have  done  so,  if  required ;  nor  by  evidence  that  a 
full  consideration  was  paid,  and  possession  taken  under  the 
deed.  In  this  instance,  it  is  simply  a  case  of  the  non-execu- 
tion of  a  power,  and  this  cannot  be  aided  by  proof  of  an 
intention  to  execute  it 

It  is  not  a  case  of  mistake,  relievable  in  equity.  Bespon- 
-dent  was  a  Jems  covert^  and  her  dower  could  only  be  barred 
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by  her  voluntary  act  or  conveyance  in  the  manner  provided 
by  statute.  And  when  required  to  be  in  writing,  the  failure 
cannot  be  aided  by  parol  evidence  that  all  that  the  statute 
required  was  in  fact  done.  {ffFerrall  v.  Simplot,  4  Iowa, 
881,  and  cases  there  cited.  And  see  Pierson  v.  Armstrong, 
1  Id.,  282.)  And  much  stronger  is  the  reason  of  the  rule, 
when  she  never  signed  nor  acknowledged  the  deed. 

Counsel  say  that  equity  will  especially  grant  relief  and 
correct  a  mistake,  when  the  deed  is  executed  in  the  name 
of  the  attorney,  instead  of  the  principal  We  know  of  no 
such  rule,  in  the  form  stated.  Nor,  if  correct,  could  it  avail 
complainant  The  author,  in  1  Am. Lead.  Cas.,  585,  (referred 
to  by  counsel  in  support  of  this  doctrine,)  ia  treating  of  cases 
where  equity  will  aid  the  defective  execution  of  a  power, 
and  refers  to  instances  where  deeds  are  by  mistake  signed,' 
sealed  and  delivered  in  the  name  of  the  attorney,  instead 
of  the  principal.  And  the  rule  is  broadly  stated,  that  an 
agreement  by  an  attorney  for  a  principal,  inoperative  at  law 
for  want  of  a  formal  execution,  in  the  name  of  the  principal, 
is  binding  in  equity,  if  the  attorney  had  authority.  But 
not  so,  if  the  agreement  was  never  executed,  formally  or 
otherwise,  in  the  name  of  the  principal,  nor  any  person  for 
him.    And  this  is  the  case  before  us. 

But  it  is  insisted  that  Collins  made  to  the  vendee  a  bond, 
executed  in  the  name  of  the  husband  and  wife,  and  that 
^uity  will  enforce  this  agreement  Of  the  execution  and 
true  character  of  this  bond,  there  is  no  sufficient  evidence. 
To  obtain  relief  upon  this  ground,  complainant's  proof  of 
the  contract  shoidd  be  clear,  definite,  and  unequivocal. 
The  alleged  bond  is  not  produced,  and  the  evidence  of  its 
terms  and  contents  &lls  &r  short  of  what  legal  rules  require. 

Affirmed. 
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Wheelhousb  V.  Bbyant  et  al 

1.  ADMnnsTRATOR's  BomM:  JUBiBDianov.  The  District  Court  has  original 
jurisdiotioQ  of  actions  for  breachea  of  the  oondltiona  of  adminiatrator'a 
bondfl, 

a.  Same  :  Oommr  Oourt.  WhOe  the  Ck>nnt7  Court  may,  in  the  summaiy 
manner  provided  bj  gg  1387-9  of  the  Code  of  1861,  enforoe  compliance 
with  an  order  directing  an  administrator  to  malce  payments  in  accordance 
with  the  pnor  order  of  the  courts  such  oourt  does  not  have  exclusive 
Jurisdiction. 

Appeal  from  PdJk  District  OourL 

Wednesday,  Apbil  16. 

AcnoN  on  an  administrator's  bond.  The  petition  sets 
out  the  death  of  the  intestate,  the  appointment  of  the 
defendant,  Bryant,  as  administrator  of  his  estate,  and  the 
execution  of  the  bond  in  suit  by  both  of  the  defendants. 
The  petition  further  avers  that  the  administrator  has 
received  money,  goods,  chattels,  wares  and  merchandisci 
rights,  credits  and  choses  in  action,  the  property  of  said 
decedent,  to  the  value  of  twelve  hundred  dollars ;  and  that 
Ihe  covenants  and  conditions  of  said  bond  have  been  broken 
in  this — that  the  said  administrator  has  never  made  any 
inventory  or  return  of  said  property,  to  the  CJounty  Ck)urt 
in  the  manner  prescribed  by  law ;  that  he  has  refused  to 
set  off  to  the  plaintiff)  who  is  the  widow  of  the  decedent| 
such  property  as  by  law  she  was  entitled  to,  but  on  the 
contrary,  converted  such  property  to  his  own  use ;  that  he 
did  not  report  his  proceedings  as  administrator  within  one 
year  from  his  appointment,  nor  at  any  other  time ;  that  he 
did  not  make  settlement  as  by  law  required,  and  pay  over 
the  sum  due  the  plaintiff;  that  he  has  not  managed  the 
business  of  the  administration  with  a  view  to  the  interests 
of  the  estate;  and  that  he  has  refuse^  to  obey  an  order  of 
the  Probate  CSourt  requiring  him  to  account  and  pay  over 
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the  moneys,  property,  &a,  belonging  to  the  estate,  and 
remaining  in  bis  hands.  To  this  petition  there  was  a 
demurrer  for  causes  presented  in  the  opinion  of  the  court 
The  demurrer  was  sustained,  and  the  plaintiff  appeals. 

Broum  A  Sibley  for  the  appellant 

The  first  ground  of  demurrer  is,  that  the  District  Court 
had  no  jurisdiction  in  such  an  action,  save  on  appeal  from 
tiie  County  Court  We  affirm  that  the  District  Court  had 
jurisdiction. 

1.  The  District  Court  is  one  of  superior  or  general  juris- 
diction, and  is  the  only  such  court  in  this  state  of  original 
jurisdiction.  Const,  art  6,  sees.  1,  6;  Code  of  1861,  sec. 
1576. 

2.  Nothing  shall  be  intended  to  be  out  of  the  jurisdiction 
of  a  superior  court,  save  what  especially  appears  so.  Cboper 
V.  Smuierlandy  8  Iowa,  126 ;  1  Smith's  L.  C.  (6th  ed.),  816, 
822,  848,  and  the  cases  there  cited ;  PeacockY.  BeU,  1  Saund., 
74. 

8.  The.  Code  does  not  take  away  the  jurisdiction  of  the 
District  Court  Concurrent  jurisdiction  is  conferred  upon- 
the  County  Court  in  certain  oases.  Code  of  1861,  sections 
188, 1887-1889. 

4.  Courts  of  general  jurisdiction  have  ever  taken  cogni- 
zanoe  of  this  dass  <^  cases,  as  in  Anderson  t.  Vance  et  al^ 
Morris,  4S6,  where  no  question  is  made  as  to  the  jurisdic- 
tion ;  MUm  v.  Beerfidd,  2  Blackf.,  62 ;  Matthews  y.  Page, 
Brayt,  106;  Edeler  v.  The  State,  4  Gil.  and  John.,  277; 
Bosimh  V.  Baykton,  4  Mass.,  818 ;  Judge  of  Probate  r.  JPiUmare, 
1  Chip.,  420 ;  The  Peopky,  Duncan,  1  John.,  811 ;  Dickersan 
T.  Bobinson,!  Halst,  196;  2  Har.  &  John.,  88 ;  8  Id.,  608. ' 

McEenrys  for  the  appellee,  cited  Fotiaiux  v.  Lepage,  6 
Iowa,  128;  ChUds,  Sandfcrrd  <k  Oo.  v.  John  Hyde  &  Co.,  10 
Id.,  294;  and  contended  that  Oooper  y.  Sunderland,  8  Id., 
Vol.  XITT,       21 
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128 ;  Peacock  v.  &H,  1  Saund.,  74 ;  4  Mass.,  818 ;  aud  EaUm 
y.  Beerjield,  2  Blackf.,  62,  are  not  applicable. 

Lowe,  J. — Suit  on  administrator's  bond,  which  ended  in 
sustaining  a  demurrer  to  plaintiff's  petition,  and  dismissing 
the  cause,  upon  the  ground  that  the  District  Court  had  no 
original  jurisdiction  of  this  dass  or  character  of  cases,  but 
onl  J  appellate,  when  the  cause  is  transferred  by  appeal 
£rom  the  court  of  the  judge  of  probate  for  revision  or  correc- 
tion. This,  we  think,  is  simply  a  misapprehension.  The 
judge  of  probate,  to  be  sure,  has  jurisdiction  over  the 
administration  and  settlement  of  the  estates  of  decedents ; 
but  there  is  nothing  in  the  statutes  defining  the  duties  and 
powers  of  this  tribunal,  that  gives  it  the  exclusive  jurisdic- 
tion over  the  various  delinquencies  for  which  an  adminis- 
trator is  liable  on  his  bond,  and  unless  there  is  some  such 
express  provision,  the  general  original  jurisdiction  of  the 
District  Court  over  the  subject  in  controvert  cannot  be 
affected.  The  rule  upon  this  point,  heretofore  recognized 
by  this  court  (8d  Iowa,  126),  and  other  courts  and  elemen- 
taxy  law  writers,  is :  ''  That  nothing  shall  be  intended  to  be 
out  of  the  jurisdiction  of  a  superior  court  but  that  which 
especially  appears  so."  There  are  some  de&ults  or  failures 
in  r^ard  to  which,  without  doubt,  the  two  courts  have 
concurrent  jurisdiction  in  a  proceeding  upon  the  bonds. 

Sections  1887--8-9  authorize  the  judge  of  probate  where 
tfiere  has  been  a  failure  to  make  payment  of  any  kind  in 
accordance  with  the  order  of  the  court,  to  summon  die 
administrator  and  his  sureties  on  the  bond  before  him,  at  a 
time  to  be  specified,  to  show  cause  why  they  have  &iled  to 
comply  with  his  order ;  if  no  suflRcient  cause  can  be  shown, 
the  court  has  power  to  render  a  judgment  on  the  bond  for 
the  amount  of  money  directed  to  be  paid,  and  may  issue 
execution  accordingly. 
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This  power  was  wisdy  conferred  upon  the  judge  of  pro- 
bate, to  enable  him  to  make  effectual  an  order  which  had 
been  previously  entered  in  regaid  to  the  payment  of  money 
on  hearing,  and  upon  settlement  foxmd  to  be'in  the  hands 
of  the  executor.  We  are  to  suppose  that  the  executor  was 
satisfied  with  the  order,  otherwise  he  would  have  appealed, 
as  it  was  his  priyilege  to  do. 

Having  had  then  a  hearing  upon  the  order  made,  and 
taking  no  exception  to  the  same,  should  the  parties  entitled 
to  receive  the  money  be  left  entirely  to  the  mercy  of  the 
executor  to  comply,  or  not  to  comply  with  said  order, 
according  to  his  own  pleasure  7  Certainly  not ;  and  while 
the  wisdom  of  the  summary  remedy  prescribed  in  the  sec- 
tions of  the  Code  referred  to,  for  forfeitures  of  that  particu- 
lar class  is  to  be  commended,  it  by  no  means  follows 
that  the  Probate  Court  has  exclusive  jurisdiction  over  aU 
the  delinquencies  which  an  executor  may  be  responsible 
for  on  his  bond. 

Suppose  the  executor  complies  with  all  the  orders  and 
requirements  of  the  Probate  Court,  but  creditors,  or  heirs 
of  the  estate,  should  nevertheless  be  satisfied  that  he  had 
been  fidthless  in  the  management  of  the  estate  and  the  dis- 
charge, of  his  trusts,  and  that  they  had  sustained'  a  loss  in 
consequence  thereoi^  would  they  be  restricted  in  their 
remedy  on  the  bond  to  the  jurisdiction  of  the  Probate  Court 
in  the  first  instance,  where  neither  they,  nor  indeed  the 
defendants  could  have  the  benefit  of  a  jury  trial  upon  so 
grave  an  inquiry  ? 

It  seems  to  us  that  no  just  interpretation  of  the  statute 
defining  the  poweis  and  duties  of  our  several  courts,  can 
lead  to  the  conclusion  that  the  litigation  of  their  rights  has 
been  withdrawn  firom  the  general  jurisdiction  of  the  Dis- 
trict Courts. 

There  were  other  grounds  of  demurrer  assigned,  not  in- 
sisted upon  however  in  this  court,  for  the  reason,  perhapSi 
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that  they  do  not  come  within  any  of  the  causes  enumerated 
in  the  Code  of  1860,  or  the  proper  subjects  of  a  demurren 
The  judgment  below  J>eing  reversed,  the  case. is  re- 
manded. 

Beveised* 


Bahsey  y.  Coolbauqh  &  Bbooes. 

1.  AOT  or  OoveBifls  umwruun) :  sfeoial  bail.  The  "  vpedal  bsil**  con- 
templated b7  §  11,  of  the  Judiciary  Act  of  1789,  does  not  inciode  de- 
lively  bonds  executed  to  discharge  proper^  from  the  levy  of  a  writ  of 
attachment 

2.  Samb  :  EmoT  or  bbmoyal  on  boxd.  The  removal  of  a  cause  from  a 
State  to  a  Federal  court,  in  accordance  with  the  provisions  of  the  Judi- 
ciary Act  of  1789,  does  not  of  iteelf  have  the  effect  to  render  a  delivery 
bond  already  filed  m  the  cause  inoperative ;  neither  does  such  removal  so 
enlarge  or  change  the  obligation  of  the  sureties  on  such  bond  as  to  disp 
charge  them. 

3.  Sake.  The  undertaking  of  the  obligors  on  sudi  a  bond  is  not  limited 
to  the  sheriff  serving  the  process.  It  is  for  the  benefit  of  the  real  parties 
in  interest,  and  requires  them  to  deliver  the  proper^  to  the  oflSoer  whe 
has  the  final  process. 

4.  SuBsnnmoN  of  bovds.  Courts  of  general  jurisdiction  have^  for  por- 
poees  of  substitution^  full  power  over  bonds  filed  on  mesne  process ,  and 
an  order  permitting  the  withdrawal  of  one  filed  upon  the  performance  of 
certain  acts  to  keep  intact  the  security,  is  not  a  "frirther  proceeding"  in 
a  cause  within  the  meanmg  of  the  Judiciary  Act  of  1789. 

Appeal  Jrom  Henry  District  OourL 

Thursday,  April  17. 

On  the  26th  day  of  January,  1866,  plaintiff  sued  one 
McFaul  in  the  District  Court  of  Des  Moines  county,  and  ob- 
tained an  attachment,  which  was  levied  upon  some  $80,000 
worth  of  pork.  McFaul  was  a  non-resident  of  the  state,  and 
was  not  seryed.  On  the  29th  of  that  month,  McFaul  rdeased 
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this  property  by  executing  a  delivery  bond,  with  defend- 
ants, Coolbaugh  &  Brooks,  as  his  sureties.  This  bond  was 
payable  to  plaintiff,  and  in  the  form  required,  by  the  statute. 
In  April,  1856,  McFaul  appeared  by  his  attorney,  and 
filed  his  petition  for  the  removal  of  the  cause  to  the  United 
States  District  Court  for  the  district  of  Iowa,  showing  that 
the  amount  in  value  was  over  $500,  and  that  the  parties 
were  residents  of  different  states.  The  State  Court  ordered 
the  removal,  as  shown  by  the  following  entry : 

"  The  defendant  in  this  case,  having,  at  the  time  he  en- 
tered  his  appearance  to  this  suit,  made  it  appear  to  the 
satisfaction  of  the  coujrt  that  the  plaintiff,  James  G.  Ramsey, 
is  and  was  at  the  commencement  of  this  suit  a  citizen  of  the 
State  of  Iowa,  and  that  said  defendant,  Eneas  McFaul,  is  and 
was  at  the  time  of  the  commencement  of  this  suit  a  citizen  of 
the  State  of  Missouri ;  and  having  at  the  same  time  filed  his 
petition  for  the  removal  of  said  cause,  for  trial,  into  the  Dis- 
trict Court  of  the  United  States,  to  be  held  in  the  southern 
division  of  the  District  Court  of  Iowa,  and  having  offered 
ftnd  given  good  and  sufficient  security  for  his  entering,  in 
said  court,  on  the  first  day  of  its  session,  copies  of  said  pro- 
cess and  cause  against  him,  and  also  for  his  then  appearing 
and  giving  good  and  sufficient  security  for  the  return  and 
delivery  of  the  property  attached,  or  its  apprised  value,  to 
answer  any  judgment  that  may  be  rendered  against  him, 
in  the  same  form  and  to  the  same  effect  as  he  is  now  held 
in  Uiis  court  It  is  therefore  ordered  by  the  court  that  this 
cause  proceed  no  further,  and  that  the  same  be  removed,  in 
accordance  with  the  prayer  of  said  defendant,  to  the  Dis- 
trict Court  of  the  TTnited  States,  for  the  southern  division 
of  the  district  of  Iowa,  and  it  is  further  ordered  by  the 
court,  that  whenever  the  removal  of  said  cause  to  said 
United  States  District  Court  is  perfected  by  said  defendant, 
by  filing  in  said  court  the  copies  aforesaid,  and  making 
and  executing  the  bond  aforesaid,  that  said  defendant  have 
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leave  to  withdraw  firom  the  files  of  this  court  the  indenmi* 
fying  bond  heretofore  executed  by  him  in  this  cause." 

The  bond  thus  given  bjMcFaul  for  entering  said  cause, 
&a,  was  signed  by  himself  with  Warren  and  Thomas  as 
his  sureties.  McFaul  did  enter  the  suit  in  the  District 
Court  of  the  United  States,  as  required,  and  filed  his  bond 
''to  comply  with  the  conditions  of  his  undertaking,"  in  the 
State  Court,  signed  by  the  same  sureties,  which  bond  was 
duly  approved,  the  sureties  having  justified.  This  bond, 
among  other  things,  contains  this  recital :  "  This  bond  is 
intended  to  be,  and  is  substituted,  in  lieu  of  said  bond  so 
given  in  said  proceedings  in  the  State  Court"  The  bond 
signed  by  Coolb&ugh  &  Brooks,  the  one  now  in  suit^  was 
delivered  to  McFaul,  by  the  clerk  of  the  State  Court,  to 
be  canceled,  and  was  exhibited  to  the  sureties,  who  erased 
their  names,  believing  themselves  discharged.  The  sure- 
ties, at  that  time,  had  ample  indemnity,  which  they  then 
delivered  to  McFaul.  In  May,  1856,  Eamsey  recovered 
judgment  against  McFaul  for  near  $19,000.  The  cause 
was  taken  to  the  Supreme  Court  of  the  IJnited  States,  a 
m'peT(xdea&  bond  filed,  with  Warren  and  Thomas  as  sure- 
ties, and  the  judgment  affirmed  in  1858.  In  September, 
1857,  McFaxd,  Warren  and  Thomas  became  insolvent^  and 
have  continued  so  ever  sinca  Coolbaugh  &  Brooks  had 
no  notice  of  any  claim  by  plaintiff  against  them,  on  said  bond 
until  near  the  1st  of  December,  1858.  The  Marshal,  under 
an  execution,  demanded  from  them  the  property  attached, 
or  its  appraised  value,  which  was  refused,  and  this  action 
was  commenced  on  the  bond.  The  cause  was  submitted  to 
the  judge  below,  who  found  the  above  '&cts,  and  also  that 
the  counsel  for  Bamsey  were  present  in  court  at  the  time 
of  making  the  orders  above  stated. 

Judgment  for  defendants,  and  plaintiff  appeals. 
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Rxnkin  S  Miller  for  the  appellantB,  contended : 
1.  That  the  Federal  Court  did  not  discharge  or  release 
the  defendants  fix>m  their  obligation,  nor  did  it  intend  to 
do  so.  2.  That  the  action  of  the  State  Court  on  that  sub- 
ject was  corcmi  non  jvdioe^  and  therefore  void.  8.  That 
all  the  subsequent  proceedings  of  the  parties,  of  the  clerk, 
or  of  the  court,  being  based  upon  this  void  order,  have  no 
effect  in  releasing  defendants  fix>m  their  obligation :  and  in 
support  of  these  propositions  cited :  Judiciary  Act  of  1789, 
1  Stat  at  Large,  p.  79;  Chrdm  v.  Lmgest,  16  Pet  106; 
Karouse  v.  Martin^  15  How.,  198 ;  The  StcUe  of  Iowa  v. 
Church,  8  Iowa,  257. 

David  Borer  and  Charles  H.  Phdps  for  the  appellee. 

The  defendants,  Coolbaugh  &  Brooks,  are  mere  securi- 
tiea  Securities  on  bonds  are  only  holden  strictissimi  juris. 
''If  there  be  securities  bound  by  them,  and  the  meaning  is 
doubtful,  the  construction  is  restricted  and  made  most 
&yorable  to  the  sureties."  And ''  when  the  undertaking 
is  general,  it  shall  be  restrained,  and  its  obligatory  force 
limited  within  the  redtala"  BeU  etal.  v.  Brain,  1  How. 
186 ;  ArUngixm  v.  Merricke,  8  Saund.,  408, 418, 414 ;  Liver- 
pool Watenvorks  Co.  v.  Atkinson,  5  East,  507 ;  Wardens, 
Ac,  V.  Bosiwick,  2  Bos.  &  P.,  175;  Leadb/  v.  Bvans,  2  Bing. 
R,82;  Pepmv.  Cbopcr,  2  Bam.  &  A.,  481;  BarkerY.PyoU 
&  Parker,  1  Term  R,  287 ;  Strange  v.  ies,  8  East,  484, 490; 
LeggeU  v.  Humphreys,  21  How.,  76 ;  Miller  v.  Stewart,  4 
Wash.  C.  C,  29;  McGuiniss  v.  The  Bank  of  the  United 
States,  12  Wheat,  511 ;  The  United  States  v.  Boyd,  15  Pet, 
187 ;   Walsh  v.  BaOey,  10  John.,  186. 

This  bond  never  contemplated  a  suit  in  the  District 
Court  of  the  United  States.  By  removal  to  the  Federal 
courts,  the  cause  became  a  new  suit,  and  this  bond  was 
rendered  inoperative.  Martin  v.  Karouse,  1  Blatch.  C.  C, 
148, 150;  McLead  v.  Duncan,  5  McLean,  142 ;  Thomp.  v- 
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Yaunfff  2  Ohio,  884 ;  Many  and  another  y.  The  Oovemor,  4 
BIack£;  The  United  Staies  y.  Exrhpa^ndk,  9  Wheat,  720; 
The  TJmied  SkUee  y.  Howard  and  Eoward,  4  Wash.  G.  C, 
96;  Armstrong  &  Case  y.  The  United  States,  1  Pet  C.  C. 
B.,  46;  The  United  Statesy.  Morgan  &  Fargyhar,  8  Wash. 
C.  C.  ;  Toland  v.  Spragm,  12  Pet,  827;  J(yn/ee  v.  PeoM- 
Ze^,  8  G.  Greene,  42 ;  Brown  v.  GUxrke,  4  How.,  4;  AusUn^ 
&  Co.  V.  Bwrgett,  10  Iowa,  802 ;  Woodioard  v.  Adams,  9  Id^ 
474;  SadHer  v-  FalUn,  2  Oartis  C.  C,  579;  Leviy.  Fita- 
pcOrick,  15  Pet,  171 ;  McKay  y.  Donald,  5  Ala.,  888 ;  Tar- 
ver  V.  Fatioe,  5  AJa.,  712 ;  Commontvealth  v.  SimmvngUm,  1 
Watts,  810;  Pybua  v.  CHhbs,  88  L.  &.  E.  B.,  57;  LajUn  v. 
Fowler,  18  John,  835 ;  Oray  v.  OHdeierxe,  7  Bich.  S.  C,  168 ; 
Brown  v.  BiUahtmty,  4  Smede  k  M.,  118 ;  ftH  et  oi.  v. 
Bruen,  1  How.,  186;  Holland  v.  Bouldin,  4  Monr.,  160. 

The  plaintiff  having  availed  himself  of  the  change  in  the 
United  States  Court,  to  proceed  to  trial  and  judgment 
against  McFaul  without  objection,  is  bound  by  the  terms 
thereof.  These  defendants  having  acted  on  the  £Eiith  of  those 
terms,  in  delivering  up  their  indemnity,  plaintiff  is  estopped 
to  deny  the  validity  thereof;  it  would  be  a  £raud.  Simons  v. 
&eele,  86  K  H.,  78;  Hicks  et  al  v,  Oram  etoL,  17  Venn^ 
449 ;  Crocker  v.  Lashbrook,  5  Monr.,  544;  Kdly  v.  Zkcter, 
15  Verm.,  810 ;  Kinney  v.  Famsworih,  17  Conn.,  855 ;  Banks 
let  al  V.  Tract  Society,  4  Sani  Ch.  B.,  488;  Lovehcb/  v. 
J)avis  (4  George),  88  Miss.,  577;  Blodgatt  v.  Blackfind,  80 
Venn.,  781. 

The  liability  of  the  sureties  on  the  bond  in  question  is 
created  by  the  statute  of  the  state,  and  as  there  was  no  law 
of  Iowa  authorizing  ihe  removal  of  causes  from  the  state 
to  Ike  Federal  courts,  such  removal  does  not  carry  the 
liability  of  the  sureties  on  a  delivery  bond,  beyond  the 
jurisdiction  of  the  state  courts.  Pars.  Cont,  81 ;  The  United 
Slates  V.  Monson,  1  GalL  C.  C.  R,  5;  Shelby  v.  Ony,  11 
Wheat.,  861  (6  Pet  Cond.  B.,  848);  Mmandorfy.  Taylor^ 
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6  Pet  Ooad.  R,  47 ;  McKeen  v.  Ddome^s  ffeira,  5  Oranch, 
22(2PetCond.B.89). 

The  bond  ia  a  statatoiy  sectuitj  on  meme  process  over 
which  courts  of  general  jorisdiotion  have  complete  and 
absolute  power.  Cow.  &  HUl's  Notes  to  Phill.  Ev.,  pt  1,  89, 
814;  AUm  v.  Hawks,  13  Pick.,  84;  LeggeU  v.  Boyd,  IS 
Wend.,  879  ;  Invm  v.  Oarydl,  8  John. ;  1  Phill.  Ev.,  101 
(8d  edition) ;  Hammill  v.  Griffin^  8  G.  Greene,  207 ;  Bailey 
T.  flbfe,  8  Oarr.  &  Payne,  660. 

Wright,  J. — The  respective  claims  of  the  parties  to 
diis  important  controversy,  may  be  stated  thys :  Appellant 
insists  that  the  action  of  the  State  Court  in  reference  to  the 
new  bond,  and  its  effect  upon  the  first  sureties,  was  coram 
nonjudice  and  void,  that  the  Federal  Court  did  not  discharge 
the  defendants  firom  tiieir  obligation,  nor  intend  to  do  so, 
and  that  all  proceedings  by  parties,  derk  or  court,  based 
upon  the  void  order  aforesaid,  could  not  discharge  these 
sureties  fr(»n  tiieir  liability.  Appellees  insist,  on  the  otiier 
hand,  tiiat  this  order  was  not  void,  that  they  aro  sureties, 
that  they  were  only  bound  by  tiie  recitals  in  tiie  bond 
to  have  the  property  forthcoming  to  the  sheriff  and  to 
answer  tiie  judgment  of  the  State  Court,  and  that  tiie 
subsequent  removal  of  the  cause  to  the  Federal  Court 
released  tiiem,  because  it  enlarged  or  changed  their  lia- 
bility, or  the  Miatus  of  the  case,  as  it  stood  at  the  time 
th^  signed  the  bond.  It  is  also  insisted  that  by  the 
said  removal  this  bond  became  inoperative,  tiiat  tiiereby 
the  attachment  was  dissolved,  that  1;he  bond  was  in  the 
nature  of  "  bail,"  and  that  tiie  law  of  Congress  required  a 
new  undertaking,  in  lieu  of  that  given  to  the  sheriff  And 
finally,  that  defendants,  having  acted  in  good  faith,  upon 
the  action  of  the  court,  in  delivering  up  their  indemnity, 
plaintiff  is  estopped  firom  denying  tiie  validity  of  the  new 
bond — ^tiiat  to  permit  it  would  be  a  firaud  upon  their  rights. 

The  Judiciary  Act  of  1789,  under  which  the  cause  was 
Vou  Xm.     22 
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removed  to  the  Federal  Court,  provides,  that  in  an  action 
by  a  citizen  of  the  state  in  which  the  suit  is  brou^it, 
against  a  dtizen  of  anotlier  state,  for  a  sum  of  five  hundred 
dollars,  or  over :  "  K  the  defendimt  shall,  at  the  time  <^ 
entering  his  appearalioe  in  such  State  Courts  file  a  petition 
for  the  removal  of  the  cause  for  trial  into  the  next  circuit 
court  to  be  held  in  the  district  where  the  suit  is  pending," 
«  «  «  «  «  "andoflfer  good  and  sufficient  surety  for 
his  entering  in  such  court,  on  the  first  day  of  its  session, 
copies  of  said  process  against  him,  and  also  for  his  there 
appearing  and  entering  special  bail,  if  special  bail  was 
originally  requisite  therein,  it  shall  then  be  the  duty  of  the 
State  Court  to  accept  the  surety,  and  proceed  no  further  in 
the  cause,  and  any  bail  that  may  have  been  originally 
taken  shall  be  dischaiged,  and  said  copies  being  entered  as 
aforesaid  in  said  court  of  the  United  States,  the  cause  shall 
proceed  in  the  same  manner  as  if  it  had  been  brought  there 
by  original  process.  And  any  attachment  of  the  goods  or 
estate  of  the  defendant  by  the  original  process,  shall  hold 
the  goods  or  estate  so  attached,  to  answer  tiie  final  judg* 
ment,  in  the  same  manner  as  by  the  laws  of  the  state  they 
would  have  been  holden  to  answer  final  judgment,  had  it 
been  rendered  by  the  court  in  which  the  suit  commenced.^ 
(1  Stat  at  Large,  79.) 

In  giving  a  construction  to  this  statute,  so  &r  as  neces- 
sary to  the  disposition  of  this  cause,  we  remark : 

First  The  special  bail  therein  mentioned  does  not  refer 
to  a  delivery  bond,  or  bond  executed  for  tiie  forthcoming 
of  property  attachedly  the  sheriff  in  the  State  Court  It 
is  correctiy  claimed  by  appellant  tiiat ''  bail"  as  here  used 
means  an  undertaking  for  the  personal  appearance  of  a 
party,  or  refers  to  one  who  may  undertake  for  another. 
A  delivery  bond  is  not  special  bail.  There  is  a  wide  dis- 
tinction between  the  two  obligations  upon  general  princi- 
ples, and  this  distinction  is  clearly  recognized  by  tiie  act 
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under  oonsideration^  for  that  expressly  provides  for  the 
entering  of  "  special  bail,'*  and  for  the  effect  of  the  removal 
npon  the  property  attached.  The  property  is  to  be  held, 
but  upon  the  entering  of  special  bail  that  originally  taken 
is  discharged.  Bail  saves  a  man  £rom  imprisonment,  his 
friends  undertaking  for  him  that  he  shall  appear  at  a  day 
certain,  ''  and  answer  whatever  shall  be  objected  to  him  in 
a  legal  way."  (1  Baa  Abr.,  821.)  And  this  is  the  kind  of 
bail  meant  by  this  statute,  and  not  bonds  for  the  delivery 
of  attached  property.      , 

Second.  Nor  are  we  of  the  opinion  that  the  removal  of 
the  cause  into  the  Federal  Court,  under  this  statute,  would, 
y^o  focto^  in  the  language  of  defendants'  counsel,  render 
the  bond  inoperative — ^nor  did  it  so  enlarge  or  change  their 
liability  as  to  discharge  them.  Taking  it  for  granted,  as 
they  claim,  that  as  the  cause  stood  at  the  time  this  bond 
was  given,  it  could  not  be  removed,  because  being  a  suit  by 
foreign  attachment,  the  Federal  Court  could  not  take  juris- 
diction of  it)  the  fact  would  still  remain  that  the  subsequent 
appearance  of  the  defendant  to  the  action  would  remove  all 
difficulty,  and  give  the  jurisdiction,  if  he  applied  for  and 
obtained  a  change  of  tribunals  in  the  manner  pointed  out 
by  law.  His  right  to  do  this  was  as  much  a  part  of  the 
law  of  the  contract  entered  into  by  these  defendants,  as  his 
right  to  a  change  of  venue  to  another  county  or  judicial 
district  in  this  state.  Their  undertaking  was  that  the 
property  should  be  forthcoming  to  answer  "  the  judgment 
of  the  court  in  said  suit"  Not,  as  claimed  by  appellees, 
the  court  in  which  the  action  was  then  pending  alone,  but  the 
oourt  having  jurisdiction,  which  finally  rendered  the  judg- 
ment Neither  was  their  undertaking  limited  to  the  sheriff 
serving  the  process,  as  obligee,  but  it  was  for  the  benefit 
of  the  plaintiff  the  real  party  in  interest,  and  required 
them  to  deliver  it  to  the  officer  (sheriff  or  marshal)  who 
had  the  final  process. 
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Third.  But  the  oardinal  point  in  the  case  remains  to  be 
considered,  and  that  is,  the  effect  to  be  given  to  tlie  order 
for  the  substituted  security.  As  we  have  seen,  the  lan- 
guage of  the  law  is  that  ^4t  shall  then  be  the  duly  of  the 
State  Court  to  accept  the  security  and  proceed  no  Jurther  in 
the  caused  The  argument  of  i^pellant  is  that  this  order  is 
utterly  void,  because  made  after  the  court  had  ceased  to 
have  jurisdiction  of  the  cause, — that  when  the  security 
was  accepted  that  court  had  no  power  to  proceed  further 
in  the  suit  As  applied  to  the  £EUsts  and  actual  circum- 
stances of  this  case,  we  do  not  think  this  position  tenable. 

The  argument  drawn  from  the  object  and  purpose  of  the 
law  of  Congress  does  not  strike  us  as  having  much  weight. 
This  policy  is  very  clearly  stated  by  Justice  McLsak,  in 
Gordon  v.  Longest,  16  Pet,  106,  and  is  said  to  be  to  create  a 
court  in  which  a  party  litigating  with  a  man  in  his  own 
home  and  neighborhood  may  have  a  tribunal  free  firom  local 
influences.  Manifestly,  therefore,  when  the  citizenship  in 
another  state,  and  the  amount  in  controversy,  are  made  to 
appear,  and  the  offer  made  of  suffident  surety  for  appear- 
ance in  the  Federal  Court,  the  power  of  the  State  Court  to 
4ake  cognizance  of  the  action  so  as  to  try  it^  or  to  adjudicate 
any  question  touching  the  merits  of  the  controversy,  is  at 
an  end.  And  if  the  State  Court  should  disregard  such 
application,  and  proceed  to  hear  the  case,  this  would  be  an 
unwarranted  exercise  of  jurisdiction,  and  the  whole  pro- 
ceeding would  be  void.  The  case  above  cited,  and  that  of 
Kanouse  v.  Martin,  15  How.,  198,  referred  to  by  counsel, 
substantially  recognize  this  rule,  and  do  not  go  beyond  it. 
Here  is  a  case,  however,  where  a  bond,  statutory  in  its 
character,  was  given  on  mesne  process.  Plaintiff  had  no 
special  vested  right  to  these  particular  sureties.  Before  the 
property  could  be  released  from  the  process,  the  law  required 
a  bond.  This  was  for  the  plaintiff's  benefit;  this  was  his 
right    The  sureties  may  be  changed,  and  others,  subject  to 
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die  approval  of  the  court,  subetitated.  Over  these  bonds, 
for  purposee  of  sabetitation,  courts  of  general  jurisdiction 
have  complete  power.  An  order  for  such  substitution^  or, 
as  in  this  case,  that  upon  the  performance  of  a  certain  act, 
(which  was  to  keep  intact  plaintiff's  security,)  this  bond 
might  be  withdrawn  fix)m  the  files,  is  not  a  further  proceed-* 
ing  in  a  cause,  withih  ike  meaning  of  the  act  in  question. 
Again,  we  are  not  to  lose  sight  of  the  &ct  that  the  con- 
templated bond  was  given.  This  was  filed  in  the  Federal 
Court,  and  apiproved  by  the  judge  thereof.  A  recitation  in 
the  new  bond  is,  that,  it ''  is  intended  to  be  and  is  substituted 
in  lieu  *'  of  the  one  now  in  suit  The  records  in  this  court 
show  that  the  defendant  produced  a  transcript  of  the  papers, 
*'and  filed  his  bond  to  comply  with  the  conditions  of  hia 
undertaking  in  the  court  below^"  (the  securities  therein 
having  justified,)  that  the  bond  was  approved^  and  tfaere- 
npon  the  papers  were  filed,  and  '^  cause  docketed,  according 
to  law."  These  proceedings,  in  our  opinion,  are  fairly 
susceptible  of  but  one  construction,  and  that  is,  that  the 
second  bond  was  accepted  and  approved  by  the  Federal 
Court  as  a  substitute  for  and  in  the  place  of  that  previously 
given.  They  mean  more  than  that  the  judge  approved  the 
form  of  the  bond,  and  the  suflSciency  of  the  security.  The 
order  of  the  court  below  was  a  part  of  the  record  produced ; 
the  purpose  of  the  new  bond  was  shown  by  that,  as  weU  as 
by  its  terms.  This  bond  is  accepted,  the  papers  filed,  and 
the  cause  docketed.  Such  a  bond,  according  to  the  order, 
was  required,  as  a  condition  precedent  to  entering  the  record 
in  the  Federal  Court  All  these  matters  the  judicial  mind 
must  reasonably  have  passed  upon,  and  the  acceptance  of 
the  new  bond,  and  ordering  the  papers  filed  and  cause 
docketed,  in  legal  effect  as  fully  released  the  first  bond,  as 
if  an  order  to  that  effect  had  been  made  by  the  court  And 
when  it  is  borne  in  mind  that  plaintiff  was  present  by  his 
counsel  when  this  bond  was  received,  as  well  as  when  the 
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Older  was  made  in  the  State  Court, — that  this  bond  was 
withdrawn  and  produced  to  defendants,  who  in  good  faith 
erased  their  names,  and  surrendered  the  ample  indemnity 
in  their  hands,  and  that  no  claim  was  made  upon  them  unlil 
two  years  and  six  months  after  the  making  of  the  new 
bond, — we  say,  when  sH  these  facts  are  taken  into  the 
account^  it  seems  to  us  that  it  would  be  a  fraud  upon  them 
to  say  that  they  are  still  bound  to  produce  the  property 
attached,  or  its  appraised  value.  There  is  nothing  tending 
to  show  that  they  have  acted  othervnse  than  in  the  utmost 
good  fiuth.  They  had  a  right  to  rely  upon  the  action  of 
the  two  courts,  as  giving  to  them  an  acquittance  from  their 
obligation.  It  is  fidrly  apparent  that  plaintiff  knew  that 
defendants  had  reasonable  grounds  to  believe  that  these 
proceedings  released  them,  and  he  should  not  now  be  allowed 
to  complain  of  that  which  he  permitted,  if  he  did  not  pro- 
duce. 

Affirmed^ 


Pbbby  y.  Esabns. 

1.  TTsubt:  who  HAT  PLBAD.  The  grantee  of  resl  estate  •cannot  withoai 
the  consent  of  the  grantor,  interpose  a  plea  of  usurj  to  a  proceeding  to 
foreclose  a  mortgage  executed  hj  such  grantor ;  following  ffolUnffaworlh 
r.  a¥fickard,l01oynLfZS6;  Fro8tY.Shmo,ld^4t9l;  FowtUr.HmU,  lll±, 
491. 

Appeal  from  Clarh  District  Court. 

Thursday,  Apbil  17. 

Injunction.  The  petition  shows  that  on  the  8d  day  of 
June,  1856,  one  Webster  borrowed  of  Keams  the  sum  of 
one  thousand  dollars,  for  the  use  of  which  he  agreed  to  pay 
interest  at  usurious  rates.    Webster  executed  his  note  for  a 
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gum  equal  to  the  principal  and  the  usurious  interest,  and 
secured  the  same  by  executing  a  mortgage  on  certain  real 
estate.  This  real  estate  was  subsequently  sold  b  j  Webster 
to  plaintiff,  and  conveyed  by  deed  of  general  warranty. 
The  plaintiff  in  this  proceeding  sought  to  enjoin  the  fore- 
doeure  of  the  mortgage  for  the  usurious  interest  which 
formed  a  part  of  the  balance  due  on  the  note  firom  Webster, 
l^is  grantor,  to  the  defendant  The  injunction  was  granted^ 
and  from  a  judgment  of  the  court  overruling  a  motion  to 
dissolve  it^  the  defendant  appeals. 

Casady  v.  Polk  for  the  appellant,  relied  upon  ffoUings- 
ivorih  V.  Swickardj  10  Iowa,  385 ;  JFivst  v.  Shaw^  Id.,  491 ; 
PouxU  V.  HwrUj  11  Id,  480. 

T.  B.  Pary  for  the  appeUee,  contended  that  there  is  a 
privity  of  contract  between  the  borrower  and  his  grantee, 
citing  Floyd  v.  SooU,  4  Pet,  205 ;  Thmbs  v.  Blizzard  and 
Jacobs,  6  GiL  &  John.,  20;  Doud  v.  Barnes^  1  Md.  OL  De- 
cisions. 

Wmght  J.  —  The  cases  of  HoUingswcrih  v.  Swickard,  10 
Iowa,  886;  Frost  v.  Shaw,  Id.,  491 ;  and  Powell  v.  HutU, 
ll  Id.,  480,  are  decisive  of  the  question  involved  in  this ; 
and  following  them,  we  are  constrained  to  hold  that  the  court 
below  erred  in  refusing  to  dissolve  the  injunction.  Com- 
plainant  was  in  no  condition  to  object  to  the  allied  usury 
in  the  original  contract  between  his  grantor  and  the  re- 
spondent   And  see  further  upon  this  subject,  Stephens  r. 

Jtfinor,  8  Ind.,  862 ;  Oampbdl  v.  Johnston,  4  Dana,  177. 

■ 

Beversed. 
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Ogden  V.  Ogdkn  et  al. 

1.  Stbuooatb:  ooxtliot  o»  lows.  The  sale  of  a  Bteainboeit  tinder  the 
statute  laws  of  Illinois  does  not  discharge  such  boats  from  Uena  which, 
have  attached  under  the  laws  of  this  State.  Following  ffaight,  Bros,  4 
Co,  T.  The  Steamboat  Henrietta,  4  Iowa,  472. 

S.  Saxb:  MABimas  law.  The  maritime  law,  as  administered  in  courts  of 
admiralty,  does  not  apply  to  this  class  of  cases. 

3.  Saxb:  judomiht  againbt  a  boat:  bond.  In  an  action  against  a  steam- 
boat, a  judgment  may  be  rendered  against  the  boat  and  the  sureties  upoo 
the  bond  upon  which  such  boat  was  discharged  from  levy.  Following  Whit$ 
Y.  Tiedale  et  oL,  12  Iowa,  15. 

Appeal  Jrom  Des  Moines  District  Court 
Thubsdat,  April  17. 
The  &ct8  are  stated  in  the  opinion  of  the  court 
Browning  for  the  appellant 
C.  Ben  Darwin  for  the  appeUee. 

Lowe,  J. — A  special  proceeding  under  the  boat  act,  to 
recover  the  value  of  work  done  and  materials  furnished  in 
repairing  the  steamboat  "J.  W.  Jones." 

The  work  was  done  in  the  spring  of  1868.  In  the  fidl  of 
that  year  the  boat  was  seized  and  sold  to  defendants,  to- 
satisfy  a  claim  for  which  there  was  a  lien  under  the  statute 
laws  of  Illinois.  In  the  spring  of  1859,  before  the  year 
expired,  while  the  boat  was  again  navigating  the  waters  of 
this  state,  she  was  taken  by  the  plaintiff  for  the  purpose  of 
making  her  amenable  for  $98.60,  being  the  price  and  value 
of  the  work  and  materials  aforesaid. 

The  principal  error  insisted  upon  by  appellants,  was  in 
holding  that  the  seizure  and  sale  of  said  boat  to  a  third 
party  under  the  statute  laws  of  Illinois,  did  not  have  the 
effect  of  discharging  her  from  the  lien  given  to  the  plaintiff 
under  the  laws  of  this  state. 
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This  particular  questioQ  was  quite  fully  and  fairly  settled 
against  the  appellants,  in  the  case  of  Haight  £  Bro.  y.  The 
Steamboat  EknriettOj  reported  in  4  Iowa,  472  which  upon 
examination  is  re-affirmed,  making  it  unnecessary  for  us  to 
restate  the  grounds  of  the  opinion. 

Counsel  for  appellants  mistake  in  supposing  that  the 
maritime  laws,  as  administered  in  courts  of  admiralty,  apply 
to  cases  of  this  description  which  are  limited  to  creditors 
of  a  particular  locality  haying  liens  against  the  boat  in 
question. 

Again,  it  is  claimed  that  in  rendering  a  judgment  for  the 
amount  of  plaintiff's  claim  against  the  boat,  the  court  at 
the  same  time  rendered  a  judgment  against  Bobert  B.  • 
Tedford,  and  John  Ogden,  upon  whose  bond  the  boat  had 
been  discharged.  This  we  think  was  clearly  authorized  by 
sea  2125  of  the  Code  of  1851,  and  was  not  error.  White  v. 
Tisdale  et  aLj  12  Iowa,  75.  Other  points  are  made  in  argu- 
ment not  suggested  by  the  assignments,  nor  does  it  appear 
firom  the  record  that  they  were  even  raised  in  the  court 

below.    Judgment 

Affirmed. 


Dablikgton  v.  Eppby  et  al 

1.  foBCumoKB:  ADimnsTRATOB  ▲  PROPER  PABTT.  In  thifl  Btato  the  admin- 
istrator cf  a  deoeatod  mortgagor  is  a  proper,  if  not  aneoessary,  party  to  a 
prooeediDg  to  foredoee  the  same;  and  in  such  a  prooeeding  the  admin- 
istrator of  the  mortgagor  (or  if  it  be  a  deed  of  trust,  the  administrator  of 
the  grantor)  may  upon  his  own  motion  be  made  a  party. 

Appeal  from  Scott  District  Cbwrt 

Fbidat,  April  18. 

Bill  to  foreclose  a  trust  de^  purporting  to  be  made  by 
Theodore  Effey.    Service  by  publication ;  decree  of  fore- 
Vou  Xm       28 
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cloBure  without  an  appearance;  execution — the  land  sold 
and  a  deed  made  to  complainant,  the  purchaser,  within  the 
time  prescribed  by  statute,  P.  C.  Effey,  claiming  to  be  tlie 
heir  of  Theodore,  asked  to  be  made  a  party,  setting  up  that 
the  trust  deed  was  a  forgery,  and  that  Theodore  was  dead. 
The  heir  was  made  a  party,  and  the  defistult^  decree,  execu- 
tion and  sale  set  aside.  An  answer  and  cross-bill  were 
then  filed,  to  which  there  was  a  replication,  setting  up, 
among  other  things,  that  said  Theodore  and  P.  C.  Effey, 
were,  and  are  aliens,  and  non-resident  foreigners.  The 
appellants  presented  their  letters  of  administration,  and  an 
affidavit  of  merits,  and  moved  that  they  be  admitted  to 
defend  as  administrators  of  the  estate  of  Theodore  Effey. 
This  motion  was  overruled,  and  they  appeal. 

Jckn  N.  Rogers  and  Bow  &  Brown  for  the  appellants, 
contended : 

1.  The  rule  is,  that  an  administrator  may  be  made  a  party. 
2.  That  the  contrary  rule  is  unreasonable,  and  against 
equity.  3.  That  the  contrary  rule  is  not  in  accordance 
with  the  letter  and  spirit  of  the  Code  of  Iowa,  citing  S 
PowL  Mort,  970,  Daniel  v.  Skipwith,  1  Brown's  C.  C. 
(marg.),  156,  and  notes;  Fell  v.  Brown^  Id.,  276;  CTiris- 
iopher  v.  Sparks,  2  Jac.  &  Walker,  229;  2  HiU,  Mort,  95, 
§§  72-77,  notes  E  and  G;  Coote,  575;  2  Atkins,  51; 
11  Barb.,  191;  3  P.  WU.,  331;  2  Ball  &  Beatty  (Irish,) 
665;  PoiveUy.  SpatUding,  3  Qt.  Greene,  462;  Qammdv. 
Toung,  3  Iowa,  309;  27  Mo.,  547;  6  Cal.,  886;  28  Ala., 
680;  8  Cal.,  580;  Kramer  v.  EAman,  9  Iowa,  114;  Cbofey 
V.  Hobaisf  et  al,  359. 

Davison  S  True  for  the  appellee. 

Primarily,  the  administrator  has  nothing  to  do  with  the 
real  estate,  or  the  proceeds  thereoC  The  heir-at-law  is  the 
oply  party  interested.  Story's  Eq.  PI.,  §  196;  ShvgfUer 
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V.  Foust,  4  Blackf.,  879 ;  Oraham^s  Exeaticyrs  v.  Carter^  2 
a  &  Mum£,  6;  David  v.  Oraham,  2  Harris  &  G.,  94. 

Wbight  J.  — By  our  statute  it  is  declared  that  deeds  of 
trust  of  real  or  personal  property  may  be  treated  like  mort- 
gages, and  foreclosed  by  action  in  the  District  Court.  (Code 
1851,  §  2096 ;  1860,  §  8678.)  Treating  this,  then,  as  a  pro- 
ceeding to  foreclose  a  mortgage,  it  is  proper,  upon  his 
motion,  to  make  the  administrator  of  the  mortgagor  a  party 
respondent 

As  a  general  rule  it  is  well  settled  by  the  English  practice, 
as  well  as  that  of  most  of  the  states,  that  the  heir,  in  whom 
is  the  equity  of  redemption,  is  the  only  proper  defendant  in  a 
bill  of  mere  foreclosure.  (3  Powell,  969;  Story's  Eq.  PL, 
§  196 ;  Slaughter  v.  Faust,  4  Blackf,  377.)  To  this  rule  there 
are  exceptions.  K  the  mortgagee  prays  on  account  of  the 
personal  estate,  because  of  the  inadequacy  of  his  security, 
arising  from  the  mortgage,  the  executor  should  be  a  party 
with  the  heir.  The  reason  of  this  is,  not  because  a  sale  of 
the  land  may  be  decreed,  but  because  in  addition  thereto,  the 
bill  seeks  also  to  appropriate  the  personal  assets,  of  which 
the  executor  is  the  representative.  (3  Powell,  supra  ;  Story's 
PL,  §  196.)  So  it  has  been  held  necessary  to  make  him  a 
p^urty  where  the  bill  contained  an  averment  that  he  had 
been  in  receipt  of  the  rents  and  profits  of  the  mortgaged 
premises,  and  had  paid  the  interest  and  part  of  the  debt 
Or,  where  the  mortgage  was  upon  a  term  of  years,  for  then 
the  equity  is  said  to  belong  to  the  personal  representative. 
{Bradshaw  v.  Outram,  13  Ves.,  235.)  Under  our  statute, 
it  is  our  opinion  that  the  spirit  of  the  first  exception,  and 
not  the  general  rule  of  the  English  practice,  applies,  and 
that  the  administrator  is  a  proper,  if  not  a  necessary,  party 
in  a  bill  to  foreclose. 

It  is  one  of  the  boasts  of  a  court  of  equity  that  it  delights 
to  do  complete  justice,  and  not  by  halves.    So  again/it 
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always  delights,  as  far  as  possible,  to  avoid  circuity  of  action. 
Now  the  old  practice  waa  that  the  heir  alone  had  a  right  to 
the  equity  of  redemption ;  that  the  proceeding  was  in  rem, 
for  a  sale  of  the  mortgaged  premises  alone,  and  the  heir 
haying  no  right  to  insist  that  the  administrator  should  be 
joined  to  relieve  him  by  payment  out  of  the  personal  assets, 
he  was  required  to  bring  a  new  bill  against  such  represen- 
tative for  relief.  And  this,  notwithstanding  the  mortgage 
was  a  debt,  to  be  charged  primarily  upon  the  person^  as- 
sets. In  the  case  however,  where  a  deceased  obligor  has 
bound  his  heirs  to  the  performance  of  an  obligation,  the 
heir  and  executor  both  being  parties,  the  court  does  com- 
plete justice  by  decreeing  the  latter  to  perform  the  cove- 
nant, as  fSu:  as  the  personal  estate  will  extend,  the  rest  to 
be  made  good  by  the  heir  from  the  real  assets.  And  well 
might  Judge  Story  say  (Eq.  PL,  §  175)  that,  "  it  is  not  a 
litUe  remarkable  that  courts  of  equity  have  refused  to  act^' 
upon  this  latter  rule,  in  case  of  a  bill  to  foreclose.  The 
reason  and  spirit  of  equity  proceedings,  it  seems  to  us, 
would  favor  the  adoption  of  the  rule.  And  especially  is 
this  so,  under  a  statute  like  ours,  where  the  mortgagee  has 
a  right  to  a  general  execution  to  satisfy  any  deficiency  of 
his  mortgaged  debt  after  exhausting  the  property  mort- 
gaged. (§  2085.)  It  is  true  that  in  a  case  like  the  present 
there  is  no  general  judgment,  the  mortgagor  being  dead. 
But  as  the  assets  in  the  administrator's  hands  would  be  lia- 
ble to  pay  so  much  as  might  be  unsatisfied  by  a  sale  of  the 
mortgaged  property,  there  is,  to  our  minds,  no  legal  incon- 
sistency in  treating  this  adjudication  as  conclusive  in  fixing 
the  amount  of  the  liability  of  the  estate,  nor  any  more  im- 
propriety in  having  the  decree  contain  an  order  that  such 
balance  be  made  from  assets  in  the  hands  of  the  personal 
representative.  Being  decisive  of  the  amount,  it  is  his  duty 
to  prevent  a  recovery  for  a  larger  sum  than  was  due.    Or 
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take  this  case  as  an  illustration.  It  is  pretty  conclusively 
shown  that  this  deed  of  trust  is  a  forgery ;  that  the  sup- 
posed grantor  was  not  in  this  state  when  the  deed  pur- 
ports to  have  been  executed,  i^  indeed,  living  for  several 
years  prior  to  its  execution ;  that  he  was  personated  by 
another  person  who  received  the  consideration.  If  this 
deed  is  foreclosed,  the  administrator  will  be  bound  and 
compelled  to  pay  any  deficiency,  after  exhausting  the  pro- 
perty mortgaged,  from  the  assets  in  his  hands.  Why,  then, 
is  he  not  a  proper  party?  And  particularly  so,  as  it  is 
claimed  by  appellee  that  the  heir  is  a  "  non-resident  alien 
foreigner, ''  and  as  such  has  no  right  to  be  heard.  Upon 
this  subject  generally,  see  WHkins  v.  Same,  4  Port,  250 ; 
2  Hilliard  on  Mortg.,  95 ;  Little  v.  Sin'neU,  7  Iowa,  324. 

Eeversed. 


Wilson  &  Gustin  v.  Jefferson  County. 

1.  BRman :  UABumxs  or  ooumtixsl  It  is  made  by  the  statutes  of  Iowa  the 
duty  <^  t^  county  in  which  a  bridge  is  situated  to  make  all  repairs  requir- 
mg  an  extraordinary  expenditure  of  money ;  and  this  duty  involves  the 
corresponding  liability  for  damages  resulting  fh)m  a  neglect  to  mak^  the 
same. 

2.  Samb  :  DiOTBicr  Supxbyisos  of  Roads.  While  it  is  the  duty  of  the  Dis- 
trict Supervisor  to  make  repairs  requiring  but  little  labor  or  expense ;  he 
is  not  liable  for  damages  resulting  from  defects,  the  repairs  of  which  would 
involve  extraordinary  expenditures. 

Appeal  from  Jefferson  District  Court 
Friday,  April  18. 
The  facts  are  stated  in  the  opinion  of  the  court. 
Nsgus  &  Oulbertson  for  the  appellant,  as  to  the  duties  of 
county  judges  concerning  roads,  cited  the  Code  of  1851, 
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§§  514,  518,  569 ;  as  to  the  duties  of  supervisors,  Code  of 
1861,  §  582 ;  as  to  the  liability  of  road  districts  for  damages, 
Laws  of  1868,  oh.  48,  §§  16,  17 ;  as  to  the  liability  of 
supervisors.  Laws  of  1858,  chap.  154,  §  28,  and  §  902, 
BevisioQ  of  1860 ;  as  to  the  poiut  that  at  common  law  the 
county  would  not  be  liable,  Mower  v.  Leicester,  9  Mass.,  248. 

Bankin  A  MiUer  for  the  appellee. 

I  The  law  imposes  upon  the  county  the  duty  of  build- 
ing, supervising  and  the  general  care  of  bridges.  Code  of 
1851,  §§  514,  517-29. 

n.  Where  the  law  imposes  a  duty  or  obligation  it  gives 
a  remedy  for  injuries  arising  from  its  non-performance. 
2  Chit  BL,  21  (8  Book,  marg.),  28.  Ang.  &  A.  Corp.,  214, 
chap.  8,  §  8. 

in.  The  petition  sets  out  a  clear  wrong  or  injury  to 
plaintiflfe,  and  one  for  which  there  should  be  a  remedy 
against  some  one.  There  is  none  against  the  road  district, 
White  V.  Boad  District,  No.  1,  9  Iowa,  202 ;  there  is  none 
against  the  road  supervisor,  because  he  was  not  notified  in 
writing  of  the  defect  in  the  bridge.  Laws  of  1858,  chap. 
154,  §  28 ;  there  is  therefore  no  corporation  or  individual 
liable  unless  it  is  the  county. 

Lowe,  J.  —  In  June,  1860,  a  bridge,  constructed  by  the 
defendant  over  a  stream  called  the  Big  Cedar,  on  one  of 
the  highways  in  said  county,  gave  way  and  fell  through 
whilst  the  plaintifib'  team  was  passing  over  the  same,  dam- 
aging said  team  and  the  goods  in  the  wagon,  as  is  alleged, 
$1,000 ;  to  recover  which  the  plaintiflfe  brought  their  suit 
against  the  County  of  Jefferson,  alleging,  in  addition  to  the 
above,  that  the  under  timbers  of  said  bridge  were  defective 
and  rotten,  a  &ct  alleged  to  have  been  known  to  defendant, 
but  not  to  plaintifib ;  nor  was  such  defect  visible  to  the 
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traveler;  nor  was  the  falling  of  the  bridge  occasioned  by 
any  &alt  or  carelessness  of  the  plaintifib.  A  demurrer, 
raising  the  question  of  the  liability  of  the  county  for  such 
injuries,  was  overruled,  and  the  same  question  is  renewed 
before  us  for  settlement 

It  is  claimed,  in  support  of  the  demurrer,  that  at  common 
law  the  county  would  not  be  liable ;  that  there  is  nothing 
in  the  provisions  of  the  Statute  declaring  such  liability ; 
but  that  the  remedy,  if  one  exist  at  all,  for  such  damages, 
is  against  the  supervisors  of  road  districts,  under  the  cir- 
cumstances and  conditions  specified  in  §  902,  Bev.  of  1860. 
When  the  injured  party  can  bring  himself  within  the  terms 
and  purview  of  that  section,  there  is  no  doubt  but  that  the 
supervisor  may  be  made  liable  for  a  certain  class  of  injuries. 
But  his  liability  is  personal,  for  a  careless  performance,  or 
a  continued  neglect,  after  notification,  of  some  duty  imposed 
upon  him  by  law,  in  consequence  of  which  an  injury  has 
-resulted.  But  there  are  some  things  in  connection  with 
highways  and  bridges  for  which  he  is  not  responsible. 
Section  907  of  the  same  act  only  requires  the  supervisor 
of  a  road  district  to  keep  them  in  as  good  condition  as  the 
funds  at  hid  disposal  will  permit  Usually  the  power  and 
jurisdiction  of  a  road  supervisor  is  limited  to  a  very  few 
miles  of  road,  and  the  funds  at  his  disposal  correspondingly 
small.  It  is  not  made  his  duty  to  build  bridges  over 
streams  involving  a  large  expenditure  of  money,  or  to 
repsdr  bridges  requiring  an  amount  of  funds  entirely  be- 
yond his  power  to  command;  as,  for  instance,  where  a 
bridge  has  been  burnt  or  blown  down,  or  rendered  wholly 
unsafe  and  impassable  from  long  usage  and  decay,  the 
repair  of  which  in  all  such  cases  would  be  equal  to  the 
original  cost  of  construction. 

This  class  of  improvements,  because  of  their  general 
and  public  importance,  are  very  properly  placed  under  the 
control,  and  are  to  be  made  at  the  common  expense  of 


Digitized  by 


Google 


184  SXIPBEME  OOTJRT  OF  IOWA, 

Wilflon  ft  Churtan  y.  JeflTencm  Ooonty. 

the  whole  county ;  yet  even  the  county,  by  its  authorized 
agents,  cannot  make  such  improvements  or  repairs  if  the 
expenditure  will  require  more  than  $500,  unless  the  County 
Judge  (and  perhaps,  now,  the  County  Board  of  Supervisors) 
shall  first  be  petitioned  by  one  hundred  qualified  votes  of 
the  county,  and  give  notice,  &c.  Section  1262,  Bev.  of  1860. 
It  would  be  a  strange  interpretation  of  the  road  law  to 
require  ten  or  a  dozen  men  in  a  small  road  district  to 
reconstruct  a  bridge  worn  out  by  age,  costing  a  heavy  outlay 
of  money  and  labor,  simply  because  the  bridge  happened 
to  fedl  within  the  Iknits  of  that  district 

Nevertheless,  it  is  true,  that  tbat  district  and  its  supervi- 
sor may  have  certain  duties  to  perform  in  relation  to 
improvements  of  this  kind.  The  bridge  may  be  strong  and 
substantial,  and  ordinarily  safe  for  the  transit  of  the  travel- 
ing public,  but  a  little  out  of  repair  —  a  plank  displaced,  or 
something  of  that  description,  requiring  but  little  labor  or 
expense  to  mend  or  repair  the  same.  All  persons  compre- 
hend very  readily  why  this  duty  would  devolve  upon  the 
supervisor  of  the  district  in  which  the  bridge  may  be  situ- 
ated. But  the  distinction  between  such  a  case  and  the  one 
made  in  the  plaintifis'  petition  in  this  cause,  is  clear.  We 
presume  the  county  of  Jefferson  would  not  think  of  insist- 
ing, that  the  supervisor  of  the  road  district  where  this  bridge 
is  located  should  rebuild  it  himself,  or  at  the  expense  of  the 
district,  for  reasons  which  we  have  already  suggested.  If 
then,  he  was  not  bound  to  repair  a  defect  which  involved 
a  reconstruction  of  the  bridge,  he  cannot  be  held  responsi- 
ble for  damages  resulting  from  the  unsafe  condition  of  said 
bridge. 

We  have  already  held  that  a  road  district  was  not  a  cor- 
poration in  such  a  sense  that  it  could  be  sued.  9  Iowa,  202. 
If  the  supervisor  is  not  liable  in  a  case  of  this  description, 
the  question  recurs,  to  whom  must  the  plaintiffs  look  for 
indemnity  ?    We  think  the  county.    We  think  so  because 
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the  coonty  is  charged  with  the  duty  of  building  and  main- 
taining bridges,  and  even  repairing  them,  when  the  requi- 
site expenditure  for  doing  so  is  large.  This  duty  involves 
the  correspo*hding  obligation  or  liability  to  pay  damages 
resulting  from  a  neglect  of  the  same.  This  rule  is  not  only 
authorized  and  sanctioned  by  the  analogies,  but  by  the 
policy  of  the  law,  which  requires  that  the  traveling  public 
should  have  some  security  for  a  safe  passage  over  the 
bridges  and  highways  of  the  country.  2  Sharswood's 
Blackstone's  Com.,  21 ;  Angell  and  Ames  on  Corporations, 
214. 

In  England  it  has  been  held  that  the  common  law  casts 
a  prima  facie  liability  upon  a  county  to  repair  bridges 
within  its  limits,  and  that  they  are  compellable  by  indict- 
ment to  perform  such  duty.  Moreover,  that  they  are  liable 
to  an  action  at  the  suit  of  any  one  injured  in  consequence 
of  their  being  put  of  repair.  Grant  on  Corporations,  500-1, 
283-4,  and  the  various  authorities  there  cited. 

The  order  overruling  the  demurrer  is  affirmed,  and  the 

cause  remanded. 

Affirmed* 


Bbowit  v.  Bbesbtt. 

1.  Apfbal.  a  cause  was  tried  before  a  justice  on  the  8th  day  of  the  month, 
and  the  origmal  transcript  showed  that  an  appeal  bond  was  filed  on  the 
19th  di^  of  the  same  month,  while  the  bond  was  filed  as  of  the  29th,  and 
an  amended  transcript  shows  that  the  appeal  was  taken  on  the  29th. 
ffdd,  that  the  court  did  not  err  in  holding  that  the  appeal  was  not  taken 
in  time. 

S.  OoBBEonoK  OF  ERROR  BT  BYiDENCB  AUXTNDB.  Under  §  3928  of  the  Be- 
Tision  of  1860,  the  District  Court  may  hear  evidence  to  ezplam  a  mistake 
in  the  record  of  a  Justice  of  the  Peace. 

Vol.  Xm.        24 
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Appeal  from  Polk  District  Court 

Fbiday,  April  18. 

Action  of  Replevin.  Judgment  before  the  justice  for 
the  plaintiff  and  the  defendant  appealed  to  the  District 
Court  The  other  facts  necessary  to  an  understanding  of 
the  points  raised,  are  presented  in  the  opinion  of  the  court 

McHenrys  for  the  appellant,  relied  upon  Moore  y.  MoMser^ 
9  Iowa,  47. 

jBrdnm  v.  Sibley  for  the  appellee,  cited  McBreariy  v.  Dyer^ 
6  Iowa,  528 ;  Smith  v.  Snodgrass,  4  Q.  Greene,  282 ;  Oooper 
V.  Woodrow  and  Ooffeen^  8  Iowa,  189. 

Baldwin,  C.  J. — ^The  defendant  appeals  from  an  order 
of  the  district  court,  dismissing  an  appeal  from  a  justice's 
court,  upon  the  motion  of  plaintiff,  for  the  reason  that  it 
was  not  perfected  within  twenty  days  after  the  judgment 

The  cause  was  tried  by  the  justice,  and  judgment  ren- 
dered upon  the  8th  day  of  June.  The  original  transcript 
of  the  justice  shows  that  an  appeal  bond  was  filed  on  the 
19th  of  the  same  month,  but  the  original  bond  is  marked 
as  filed  upon  the  29th  day  of  said  month.  K  the  original 
transcript  stood  before  us  unexplained,  it  should  govern, 
and  the  appeal  was  taken  in  time.  Affidavits  were  intro- 
duced in  the  District  Court,  by  the  appellants,  tending  to 
show  the  fact  that  the  appeal  was  taken  before  the  29th, 
and  by  the  appellee,  tending  to  show  that  it  was  not  taken 
until  after  the  twenty  days  had  expired. 

We  are  satisfied  that  the  entry  on  the  docket  of  the 
justice,  that  the  appeal  was  taken  on  the  19th,  is  incorrect. 
"We  can  readily  so  conclude  from  the  affidavits  of  the 
McHenrys.  They  each  swear  that  it  was  about  the  last 
day  for  taking  an  appeal  when  the  bond  was  filed.  Whether 
these  affidavits  were  considered  by  the  court  in  determining 
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the  motion,  or  whether  they  could  be  considered  as  in 
explanation  of  the  record,  does  not  appear  to  have  been 
made  a  question  in  the  District  Court. 

Outside  of  the  affidavits,  we  hold  that  there  is  sufficient 
upon  the  record  to  justify  the  conclusion  of  the  court  that 
the  appeal  was  not  taken  in  time.  The  bond  that  was  first 
filed  is  dated  the  29th,  and  the  justice  in  his  amended  tran- 
script certifies  that  it  was  on  the  29th,  instead  of  the  19th, 
that  the  appeal  was  taken.  The  bond  is  a  part  of  the  records 
of  the  case  as  soon  as  it  is  filed,  and  the  indorsement  thereon 
can  be  considered  in  determining  the  time  the  appeal  was 
taken.  No  appeal  is  taken  until  a  bond  is  filed,  and  the 
sureties  approved.  See  §  3982,  Eev.  of  1860.  The  justice 
had  a  right  to  amend  his  transcript,  and  the  amendment, 
unless  stricken  from  the  files,  should  be  regarded  as  the 
true  record. 

Section  8928  of  the  Rev.  of  1860,  provides  that  when  an 
omission  or  mistake  has  been  made  by  the  justice  in  hjs 
docket  entries,  and  that  fact  is  made  unquestionable,  the 
District  Court  may  correct  the  mistake,  or  supply  the  omis- 
sion, or  direct  the  justice  to  do  so.  Under  this  provision 
we  hold  that  the  District  Court  could  hear  testimony  to 
explain  a  mistake  in  the  record,  for  in  what  manner  can 
such  a  mistake  be  made  to  appear  unquestionable,  unless 
by  some  explanatory  evidence?  If  this  view  is  correct, 
the  court  did  not  err  even  if  it  did  consider  these  affidavits. 

We  therefore  conclude  that  the  record  as  amended,  inde- 
pendent of  the  extraneous  evidence,  shows  that  the  appeal 
was  not  taken  in  time,  and  with  such  evidence  it  is  made 
unquestionable  that  the  original  record  was  erroneous. 

Affirmed, 
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Gray  v.  Earl  et  al. 

1.  PLBADiKas  AMD  BYiDiNOs  IN  B3EPLBTnr.  Under  the  Oo^  of  1851,  eWdeDoe 
showing  that  the  title  of  the  plaintiff  in  an  action  of  replevin,  to  the 
property  in  controversy,  was  acquired  through  a  fraudulent  sale,  was 
inadmissible  when  no  allegation  of  fraud  was  set  out  in  the  pleadings. 

2.  Sali  of  pbbsoval  pbopebtt.  After  a  complete  sale  of  personal  property, 
the  rights  of  the  vendee  cannot  be  prejudiced  by  the  acts  of  the  vendor, 
when  committed  without  tiie  knowledge  or  consent  of  such  vendee. 

Appeal  from  Wapdlo  District  Court. 

Friday,  April  18. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  C.  Nowrae  and  S.  W.  Summers  for  the  appellant 

•  Under  the  general  allegation  that  ^'  the  plaintiff  is  entitled 
to  the  present  possession  of  the  property,"  he  may  prove 
any  state  of  &cts  which  shows  a  right  to  the  possession ; 
and  when  the  right  of  plaintiff  to  the  possession  is  denied 
by  a  general  denial,  the  defendant  may  prove  any  state  of 
&cts  which  shows  that  the  plaintiff  is  not  entitle^  to  the 
present  possession  of  the  property.  Oaks  v-  WyaU^  10 
Ohio,  844. 

Constructive  delivery  is  an  act  expressing  the  intention 
of  the  vendor  to  surrender  the  goods  sold.  Story  Sales^ 
§311. 

SendershoU  (t  Burton  for  the  appellee. 

The  question  of  fraud  formed  no  partof  the  issue  joined, 
and  was  not  before  the  jury.  1  Chit  PL,  221 ;  1  GreenL 
Ev.,  §§  84,  85, 80.  In  replevin,  fraud  cannot  be  put  in  issue 
by  a  mere  denial  of  the  allegations  of  a  pleading  in  which 
it  is  not  set  out  The  fraud  must  be  specially  pleaded. 
Walters  v.  The  Washington  Insurance  Company^  1  lowa^ 
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404 ;  Hagan  y.  Bwreh^  8  I<L,  404 ;  Eutchinsan  y.  Sangster^ 
4  G.  Greene,  340 ;  Bawen  A  King  y.  Hall,  4  Iowa,  480 ; 
Dyson  y.  Beam,  9  Id.,  61 ;  Moss  y.  Riddle  Jt  Co.,  6  Cranch, 
851 ;  Clark  y.  Partridge,  2  Barr,  18 ;  Ely  y.  Ehle,  8  Com., 
611 ;  Manfidd  y.  Watson,  2  Iowa,  111 ;  CheuveUeY.  Mason^ 
4  G.  Greene,  281 ;  Brink  y.  Jfortow,  2  Id.,  422. 

The  rights  of  the  yendor  could  not  be  prejudiced  by  the 
trespasses  of  the  yendee.  Ford  y.  WiUiarM,  8  Kern.,  577* 

Baldwin,  C.  J.  —  Action  of  repleyin.  The  property  in 
oontroyesy  was  the  undiyided  two-thirds  of  sixty-two 
acres  of  com,  standing  in  the  field  of  one  WykoflT.  The 
plaintiff  claims  the  title  thereto,  through  one  Brokangh, 
who,  as  the  tenant  of  Wykoff,  raised  the  sama  Earl  jus* 
tifies  his  possession  of  the  com  by  yirtue  of  a  leyy  of  a 
writ  of  execution  in  his  fiiyor  and  against  Brokaugh,  by 
his  co-defendant,  as  constable.  Judgment  for  plaintiff, 
defendant  appeals. 

The  plaintiff  does  not,  in  his  petition,  state  the  £act8 
constituting  his  right  to  the  possession  of  the  property, 
whether  by  purchase  or  otherwise.  The  plaintiff,  in  his 
petition,  merely  alleges  that  he  is  entitled  to  the  present 
possession  of  said  property,  and  that  the  defendants  wrong- 
fully detain  the  same.  The  answer  takes  issue  upon  these 
ayerments,  and  sets  np  defendants'  rights  thereto,  by  yir* 
tue  of  the  leyy.  The  court,  at  the  request  of  plaintiff 
gaye  to  the  jury  the  following  instruction,  yiz. :  '*  Fraud 
not  haying  been  set  up  by  the  defendants  in  their  plead* 
ings,  as  affecting  the  purchase  of  said  com  by  plaintiff,  or 
otherwise,  the  jury  are  not  to  consider  that  matter,  it  form* 
ing  no  part  of  the  issue  they  are  swom  to  try."  The 
giying  of  this  instruction  is  the  first  and  the  principal 
error  upon  which  the  counsel  of  appellant  seems  to  rely 
for  a  reyersal.  The  question  presented  by  this  instruction, 
is,  whether,  under  the  law  as  then  in  force,  the  defendant; 
xmder  an  issue  made  by  a  mere  denial  as  to  the  right  of 
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possession,  could  introduce  evidence,  and  claim  that  the 
plaintiff  had  acquired  his  right  to  the  possession  by  fraud. 
The  position  of  the  counsel  for  appellant  is,  that  under 
the  law  in  relation  to  the  action  of  replevin,  in  force  when 
this  suit  was  instituted,  the  plaintiff  in  replevin  was  not 
required,  and  in  this  case  did  not  state,  the  manner  in 
which  he  acquired  hia  right  to  the  possession  of  the  pro- 
perty; or,  in  other  words,  there  was  no  allegation  of  pos- 
Bession  by  purchase,  and  that  defendant  could  not  set  up 
in  his  answer  that  plaintiff  acquired  his  title  by  fraud, 
until  it  was  averred  that  plaintiff  had  come  into  the  pos- 
session of  the  property  by  purchase.  Under  the  law  as 
now  in  force  this  difficulty  appears  to  be  obviated,  as  in 
Buch  actions  the  plaintiff  is  required  to  state  in  his  petition 
the  £Eict8  constituting  his  right  to  the  present  possession. 
If  by  purchase;  it  must  be  so  stated,  and  the  defendant 
can  raise  the  issue  6f  fraud,  by  specially  pleading  the 
same.  We  are,  however,  inclined  to  the  opinion  that 
under  the  law  regulating  the  action  of  replevin,  as  em- 
bodied in  the  Code  of  1851,  the  plaintiff  not  being  required 
to  set  out  the  fistcts  constituting  his  right  to  the  possession 
of  the  property,  that  the  defendant,  before  he  could  attack 
the  plaintiff's  right  of  possession,  for  the  reason  that  it  was 
obtained  through  fraud,  must  cause  such  fraud  to  be 
specially  pleaded.  Such  seems  td  be  the  spirit  and  design 
of  our  statute  in  reference  to  pleadings.  It  has  been  held 
by  this  court  that  the  defense  relied  upon  must  be  pleaded 
Dyson-  v.  Ream^  9th  Iowa,  67.  Fraud  consists  in  the  in- 
tention, and  that  intention  is  a  fact  which  must  be  averred 
in  a  plea  of  fraud.  Moss  v.  Biddle,  5  Cranch,  851.  Fraud 
must  be  distinctly  averred  in  the  proceedings.  An  aver- 
ment of  &cts  firom  which  the  jury  may  infer  fraud,  is  not 
sufficient  Clark  v.  Partridge,  2  Barr,  18.  The  reason 
of  the  rule  implies  as  forcibly  in  replevin  as  in  trespass:  it 
being  necessary  to  prevent  surprise,  and  to  enable  the 
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parties  to  go  to  trial  upon  eqoal  terms  witli  respect  to  eyi- 
dence,  and  proof  of  facts.    Ely  v.  Ehle^  8  Oom.,  511. 

The  next  error  assigned,  is  the  giving  of  the  following 
instraction :  '*  The  rights  of  plaintiff  to  said  corn  cannot 
be  affected  by  the  fact,  if  the  jury  should  so  find  that 
Brokaugh,  without  the  knowledge  or  consent  of  plaintiff, 
did  take  com  from  said  field,  to  Agency,  or  Ottumwa. 
The  court  had  already  instructed  the  jury,  "  that  an  actual 
sale  of  the  com,  part  payment,  a  delivery  or  control  given 
to  plaintiff  before  the  levy  made  on  the  execution,"  was 
necessary  before  plaintiff's  right  of  possession  was  com- 
plete If  the  jury  found  to  be  trae  that  these  things  had 
been  done,  the  property  was  rightftdly  in  the  possession 
of  plaintiff  and  the  acts  of  the  vendor  without  the  know- 
ledge of  the  vendee  could  not  prejudice  his  rights. 

The  giving  of  other  instmctions  by  the  court  on  its  own 

motion,  and  the  refusal  of  those  asked  by  defendants,  is 

assigned  as  error.    The  instmction  given  by  the  court  on 

its  own  motion,  as  we  conceive,  properly  states  the  law  of 

the  case  to  the  jury,  and  without  the  evidence,  we  are 

not  able  to  say  that  the  court  erred  in  refusing  those  asked 

by  appellant 

Affirmed. 


Newell  v.  Sanpord. 

1.  TBAv<nr  AT  WILL.  Where  a  tenant  at  will  ereeted  bidldings  npon  nnoo- 
oiqned  lots,  after  which  the  notice  required  by  statute  to  terminate  audi 
tenancy  was  served,  but  the  tenant  oontinaed  in  possession  for  a  series 
of  years,  by  the  suffranoe  ot,  and  without  any  interferenoe  by,  the  land* 
lord;  it  was  held  that  the  sendee  of  notice  did  not  change  the  relations 
of  the  partloe    thst  the  lessee  continued  a  tenant  at  wOL 
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2.  Samb  :  BBRT.  When  a  tentnej'  is  without  stipoUtion  as  to  the  amount 
of  rent  reseryed,  the  landlord  may  recover  a  reasonable  compensation  for 
the  use  and  occupation  of  the  premises. 

Appeal  from  PoVc  District  (hurt. 
Saturday,  April  19. 

The  facts  are  folly  stated  in  the  opinion  of  the  court 
C.  (7.  Nourse  for  the  appellant 

Ourtis  Bates  for  the  appellee. 

Baldwin,  C.  J.  —  The  plaintiff  seeks  to  recover  of  de- 
fendant, for  the  use  and  occupation  of  a  certain  lot  in 
Des  Moines,  and  the  buildings  thereon.  The  allegation 
in  the  petition,  is  that  the  defendant  occupied  said  premises 
at  the  instance  and  request  of  said  defendant,  and  by  the 
permission  and  suffrance  of  said  plaintiff;  that  defendant 
promised  to  pay  to  said  plainti£^  for  such  use  and  occupa- 
tion, as  much  as  the  same  was  worth. 

Upon  the  trial,  the  plaintiff  testified  that  he  had  leased 
the  lot  to  defendant  without  any  agreement  as  to  time  and 
price,  and,  in  pursuance  of  such  agreement,  defendant  took 
possession  thereof  in  1855.  One  Warner  was  introduced 
as  a  witness  for  plaintiff,  and  testified  to  a  conversation,  in 
which  defendant  told  witness  that  he  was  having  a  house 
built  for  him  on  said  lot,  and  that  it  was  bad  policy  to  build 
a  grout  house  on  a  leased  lot,  as  he  was  liable  to  be  turned 
out  at  any  tima  Upon  this  evidence,  after  proving  the 
value  of  the  rent  of  said  premises,  the  plaintiff  rested  his  case. 

The  defendant  introduced  a  witness  who  testified  that 
the  house  on  the  leased  lot  was  built  for  defendant;^  in  the 
fidl  of  1855,  after  the  contract  was  made  with  plaintiff,  as 
above  stated.  The  plaintiff  then  introduced  in  evidence  a 
nptice  served  upon  defendant,  in  1856,  requiring  him  to  quit 
possession  of  said  premises  within  three  months. 
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The  court  thereupon  instructed  the  jury,  that  this  no-^ 
tice,  when  served,  terminated  the  tenancy  at  will,  and  if 
the  defendant  continued  in  possession  after  the  time  fixed 
in  the  notice  at  which  he  should  leave;  that  defendant  was 
liable  to  plaintiff  for  the  use  of  both  the  house  and  lot,  and 
that  plaintiff  should  recover  a  reasonable  rent  therefor. 
The  verdict  of  the  jury  being  in  fevor  of  plaintiff,  the 
defendant  appeals.  The  admission  of  the  notice  in  evi- 
dence, and  the  giving  said  instruction,  is  assigned  as  error. 

It  will  be  recc^ected  that  the  plaintiff  alleges,  in  his  peti- 
tion, that  the  defendant  occupied  and  used  said  premises  by 
the  sufferance  and  permission  of  plaintiff  The  object  of 
the  introduction  of  the  notice  in  evidence,  was  to  show  that 
the  tenancy  at  will,  under  the  first  lease,  was  terminated, 
and  a  new  tenancy  created,  by  which  the  plaintiff  could 
claim  rent,  not  only  for  the  use  of  the  lot,  but  the  buildings 
also;  notwithstanding  the  fitot  that  such  buildings  were 
placed  on  the  lot  by  defendant 

We  do  not  thiiok  that  the  service  of  this  notice  upon 
defendant,  taken  in  connection  with  the  fSeu^ts  as  stated  in, 
plaintiff's  petition, — ^that  the  defendant  remained  in  pos- 
session for  several  years  after  the  notice  was  given,  by  the 
consent  of  the  plaintiff— changes  the  relation  or  liability  of 
defendant  from  what  it  was  before  the  notice  was  served. 

The  defendant  was  a  tenant  at  will,  under  the  agreement 
with  plaintiff.  See  Code,  §  1208.  When  permitted  to  hold 
over  by  the  consent  of  plaintiff^  after  the  service  of  the  no- 
tice, he  was  still  a  tenant  at  will.  If  a  tenancy  is  without 
stipulation,  as  to  the  amount  of  rent,  then  the  landlord  can 
recover  a  figiir  consideration  for  the  use  and  occupation  of 
said  premises.  In  the  case  of  AM  v.  Badcliffe^  15  John., 
506,  it  appears  to  be  settled  that  where  a  tenant  holds  over 
after  the  expiration  of  his  term,  and  the  lessor  receives  rent 
or  otherwise  recognizes  the  party  as  his  tenant,  and  without 
any  new  stipulation  between  the  parties,  an  implication 
Vol.  Xm.       26 
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arises  that  there  is  a  tacit  consent  that  the  tenant  shall  hold 
from  year  to  year,  at  the  former  or  first  rent 

This  case  is  cited  and  relied  upon  by  the  counsel  for 
appellee,  as  supporting  the  rule  laid  down  by  the  court 
below.  In  this  case  {Abed  y.  Baddiffe)  the  rent,  as  first 
agreed  upon,  was  for  the  ground  alone,  afterwards  the  land- 
lord, (not  the  tenant,  as  in  this  case,)  erected  buildings  on 
the  premises  which  were  used  by  the  tenant  It  was  there- 
fore held  that  the  general  rule,  that  the  tenant  holding  oyer 
should  pay  only  at  the  rate  named  in  the  first  lease,  would 
not  apply. 

The  case  of  Bradley  y.  Cool,  4  Oow.,  849,  is  analogous  to 
the  case  before  us,  and  in  that  the  rule  is  fully  recognized, 
that  the  tenant  holding  oyer,  without  any  new  terms  fixed, 
there  is  a  tacit  consent  to  the  former  terms  of  the  lease. 
This  case  is  authority  for  the  position  of  appellant,  and 
under  the  rule  therein  recognized,  the  instruction  of  the 
court  was  erroneous. 

Beyersed. 
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IllL-ffll  Vknnum  v.  Baboock  ei  al 

I  18  19i 
128  601 
'  1.  OiNOELDrG  DiFBASAKcn :  When  the  maker  of  a  note  executed  for  money 

borrowed,  oonyejed  to  the  payee  a  tract  of  land  by  a  deed  absolute  on  its 

face,  and  received  ftrom  such  payee  a  bond  for  a  reconveyance,  upon  the 

payment  of  the  sum  borrowed,  of  which  contract  time  was  made  Uie 

essence ;  and  at  the  maturity  of  the  note,  it  was  by  agreement  of  parties 

delivered  to  the  maker,  and  the  bond  was  returned  to  the  obligor  for 

the  purpose  of  having  both  canceled,  and  with  the  intent  that  the  title  to 

the  land  should  vest  absolutely  in  such  grantee  and  obligor,  it  was  held, 

that  the  parties  did  not  thereafter  sustain  to  each  other  the  relation  of 

mortgagor  and  mortgagee ;  and  that  after  canceling  the  note  and  bond* 

the  maker  of  the  note  had  no  title  to  such  knd. 
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3.  SPBomo  PEtFOBMAiroi.  As  a  general  rule,  a  party  daiming  a  speoific  per- 
formaikoe  of  a  contract  for  the  sale  of  real  estate,  must  show  his  full 
compUanoe  with  all  the  terms  of  the  contract,  and  is  required  to  both  avet 
and  prove  a  demand  of  the  deed,  and  a  payment  or  tender  of  the  monej 
before  suit  brought 

3.  Dbobeb  :  A.  decree  ordering  the  reconyeyanoe  of  land  held  under  an  abso- 
lute deed,  as  security  for  the  payment  of  a  note  tainted  with  usury,  should 
require  as  a  condition  precedent  to  such  reconveyance,  a  payment  of  the 
sum  actually  found  to  be  due  to  the  holder  of  the  note. 

Appeal  from  Fayette  District  Court. 

Satubday,  April  19. 

Thb  material  &ct8  are  stated  in  the  opinion  of  the  court 

McCUntock  for  the  appellant 

1.  The  common  law  doctrine  that  a  deed  absolute  on  its 
face  can  be  shown  to  be.  but  a  mortgage,  is  not  applicable 
to  our  statute.  Code,  sec.  2217;  McGrea  v.  Parmori^  16 
Wend.,  460  and  476  ;Jf(>rmv.iVJcc(m,l  How.,  ^  2.  The 
&cts  alleged  and  proved  do  not  show  that  either  of  these 
deeds  are  mortgages.  Davis  y.  Stevens^  8  Iowa,  168 ;  The 
Stats  of  lowa^  ex  rel  The  Attorney  Gfeneralj  v.  Tilghman^  6  Id, 
496;  Thomas  Y.  McOormack,  9  Dana,  108;  2  Hawks,  428; 
4  Ird.  Eq.,  221 ;  2  Id.,  560 ;  8  Paige,  248 ;  18  Wend.,  518 ; 
2  Barb.  S.  0.,  28;  2  L.  0.  in  Eq.,  part  1,  581.  8.  The 
plaintiff  must  tender  and  bring  into  court  the  amount  due. 
6  John.  Ch.,  122;  5  Id.,  566;  8  How.,  878 ;  11  Iowa,  81. 

No  appearance  for  the  appellee. 

Baldwin,  C.  J. — This  cause,  as  appears  fix)m  the  record, 
was  submitted  to  the  court  upon  the  bill  and  answer,  and 
the  question  for  our  consideration  is,  whether,  independently 
of  the  denials  in  the  answer,  there  is  sufficient  admitted  to 
justify  the  court  belowin  rendering  a  decree  for  the  plaintiffi 

It  appears  that   Babcock,  the  respondent^  loaned  to 
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plaintifF  a  certain  sum  of  money,  and  as  secaritj  therefor, 
the  complainant  executed  to  said  Babcock,  a  deed  absolute 
upon  its  face,  for  certain  real  estate.  Babcock,  howeyer, 
gave  to  the  complainant  a  bond,  agreeing  to  reconvey,  upon 
the  payment  ol  the  money  borrowed  and  interest^  time 
being  made  the  essence  of  the  contract 

The  answer  of  respondent  alleges  that  at  the  time  the 
note  for  which  said  sum  so  borrowed  was  given  became 
due,  the  complainant  being  unable  to  pay  the  same,  at  his 
own  request  and  desire,  surrendered  up  said  bond  to  be 
canceled  and  destroyed,  and  that  the  respondent  then  and 
there  surrendered  said  note  to  said  plaintiff,  with  the  full 
understanding  and  agreement  that  both  were  to  be  canceled 
and  destroyed,  and  that  the  title  to  said  premises  was  to 
remain  indefeasible  in  said  defendant 

Subsequently  to  the  surrender  of  this  contract,  respondent 
loaned  to  complainant  the  further  sum  of  twenty-five 
dollars,  and  took  his  note  therefor,  and  made  a  new  agree- 
ment with  said  complainant  to  the  effect  that  if  complainant 
would  pay  to  said  defendant,  at  a  certain  day,  the  sum  thu? 
borrowed,  and  pay  also  the  sum  first  loaned,  with  interest, 
that  respondent  would  deed  to  complainant,  the  premises 
first  sold  to  defendant  The  $25  note  was  to  be  paid  in 
any  event,  without  regard  to  the  fulfillment  or  non-fulfill- 
ment of  the  other  conditions  of  hi3  agreement  The 
respondent  further  alleges  in  his  answer,  that  said  agree- 
ment was  reduced  to  writing,  and  placed  in  the  hands  of  n 
third  person,  and  was  to  be  regarded  as  an  offer  by  respon- 
dent to  sell,  and  to  be  executed  if  the  complainant  should 
comply  with  the  terms  thus  proposed,  and  that  the  said 
agreement  was  to  be  given  up  if  complainant  failed  to 
comply  with  the  offer  of  respondent  The  respondent 
further  answers,  that  the  complainant  having  fidled  to  pay 
.said  money,  the  said  agreement  was  delivered  up  and 
canceled. 
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Upon  this  bill  and  answer  the  court  found  that  the  re- 
spondent, Babcock,  did  receive  the  title  to  said  real  estate 
as  security,  that  the  contract  was  usurious,  that  Temple- 
ton  purchased  with  a  knowledge  of  the  complainant's 
equities;  and  rendered  a  decree,  that  Babcock  reconvej 
the  lands  described  in  the  petition,  and  that  the  deed  to 
Templeton  be  canceled;  and  also  declared  the  contract 
usurious,  and  rendered  judgment  accordingly.  The  re- 
bpondent  had  judgment  in  his  favor  for  the  sum  of  money 
loaned  without  interest,  and  without  any  order  to  the  effect 
that  such  judgment  should  be  paid  bdbre*the  respondent 
should  reconvey. 

From  the  case  as  made  by  the  bill  and  answer,  this  de* 
eree  was  erroneous.  Treating  the  deed  and  bond  to  recon- 
vey as  a  mortgage,  or  as  a  security  for  the  money  borrowed, 
the  complainant  having  Mled  to  pay  according  to  the  con- 
ditions of  the  bond,  and  having  consented  to  its  being  given 
up  and  canceled,  could  no  longer  claim  any  right  to  the 
mortgaged  premises.  K  the  complainant  bases  his  equities 
upon  the  second  agreement  with  respondent,  does  he  then 
show  himself  entitled  to  the  relief  prayed  for  7  He  seeks 
virtually  to  enforce  the  specific  performance  of  a  contract, 
and  without  showing  any  such  compliance  on  his  part,  with 
its  conditions,  as  would  entitle  him  to  recover.  The  aver- 
ment is  that  he  is  ready  to  pay  the  amount  due ;  but  he 
fiiils  to  tender  the  money,  or  bring  the  same  into  county  or 
offer  to  do  so;  nor  does  he  attempt  to  give  any  excuse 
therefor.  As  a  general  rule,  a  party  claiming  the  specific 
performance  of  the  contract  must  show  his  full  compliance 
with  all  the  terms  of  the  contract,  and  is  required  both  to 
aver  and  to  prove  a  demand  of  the  deed,  and  a  payment 
or  tender  of  the  money  before  suit  brought  OoUins  v. 
Vandever^  1  Iowa,  678. 

The  decree  itself  is  inequitable.  It  compels  the  respon- 
dent to  reconvey,  whether  the  money  due  him  is  paid  or 
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not    It  leaves  him  to  make  the  debt  out  of  the.  judgment, 
without  an  order  that  the  property  be  subjected  to  the  lien 

of  said  judgment 

Reversed. 
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NiLBS  ei  al.  v.  Sprague  et  al 

L  BvnimroB  of  xabbiagi.  The  auffioiency  and  weight  of  eyidenoe  tend- 
ing to  show  marriage,  considered  and  discussed. 

5.  BaooBD  mvjDMSOM  OF  ICABBIAOB.  The  laws  of  Ohio  require  that  a  cer- 
tificate of  marriage  shall  be  returned  by  the  officiating  minil^r  or  officer 
to  the  derk  of  the  county,  bj  whom  it  should  be  recorded.  Held,  That 
an  exemplification  of  the  certificate  would  be  admissible  in  eyidenoe ;  but 
that  an  exemplification  of  a  mere  note  or  memorandum  on  the  records  of 
the  derk  would  not  be  admissible. 

8.  LrsTBUonoNa  A  suggestion  b7  the  court  below  to  the  juiy  that  the  case 
at  bar  had  been  twice  tried  and  that  it  was  important  that  thej  should 
agree,  if  the7  could  satisfy  their  minds  as  to  the  right  of  the  case  between 
the  parties,  was  not  erroneous. 

4.  BvmxNOB :  jubt.  Where  the  court  instructed  the  jury  that  a  certain 
foot  must  be  proyed  by  competent  eyidenoe  to  entitle  the  plaintiff  to  re- 
coyer,  it  was  held  that  as  nothing  but  competent  eyidenoe  was  before  liw 
jury,  whose  proyinoe  it  was  to  determine  its  suffidency  or  weighty  the 
instruction  would  not  be  construed  as  directing  the  jury  to  consider 
whether  or  not  it  was  legally  fit  or  suitable  to  proye  such  fact 

6.  Lboitimaot.  a  child  bom  in  wedlock,  though  but  a  short  time  after 
marriage,  is  presumed  legitimate,  and  the  issue  of  a  marriage  which  is 
yddable  merdy  is  legitimate,  and  cannot  be  bastardized  in  a  collateral 
proceeding  by  showing  that  the  marriage  was  yoidable^ 

6i  ByiDBNOB :  aoknowledoiont.  Slight  eyidenoe  of  a  reputed  relationship^ 
accompanied  by  admowledgments  on  the  part  of  the  reputed  father,  is 
not  alone  sufficient  to  establish  the  heirship  of  such  father  to  the  chUd. 

t.  Sami  :  DBOLAiUTiONS*  The  dedarations  of  a  husband  and  wife  are  not 
competent  to  establish  the  illegitimapy  of  a  child  begotten  and  bom  during 
wedlodc ;  but  the  dedarations  of  a  mother  and  putatiye  fiither  are  admis- 
sible for  the  purpose  of  showing  that  they  were  neyer  lawftdly  married. 
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Appeal  from  Washington  District  Court 
Tuesday,  April  22. 

AcnoN  of  right,  to  recover  certain  real  estate  in  Iowa 
county.  Both  parties  claim  under  Linus  Niles,  deceased. 
It  is  admitted  that  he  died  without  issue,  and  never  was 
married.  The  plaintiff  claim  that  he  was  the  lawful  son 
of  Sanford  and  Maiy  or  Polly  Niles — ^formerly  Mary  or 
Polly  Furguson;  that  Sanford,  after  the  birth  of  Linus, 
did  not  live  with  the  said  Polly,  but  with  one  Susan  Spoon- 
er,  by  whom  he  raised  a  &mily — ^tbe  present  plaintifBs; 
that  the  £sither,  Sanford,  and  the  mother,  Polly,  are  dead, 
and  plaintiff  are  entitled  to  the  estate  of  the  &ther  in  the 
lands  of  the  son,  Linus. 

Defendants  admit  that  Linus  was  the  son  of  Polly,  but 
deny  that  Sanford  was  his  father,  or  that  they  were  ever 
married.  They  say  that  after  the  birth  of  Linus,  his 
mother  married  Jonathan  Sprague,  to  whom  were  bom  the 
present  defendants,  who,  as  heirs-at-law  of  the  said  Polly, 
claim  to  inherit  this  land.  Two  trials  by  jury,  in  each  a 
disagreement,  verdict  for  defendants  on  third  trial,  and 
plaintiff  appeal 

Clarke  <t  Davis  and  Clark  <t  Bro.  for  the  appellants. 

Where  the  child  has  ,been  conceived  before  marriage, 
and  bom  after  it,  the  law  presumes  him  to  be  legitimate, 
although  the  marriage  may  have  taken  place  but  a  short 
time  before  its  birth.  1  Bouv.  Inst,  126 ;  Page  v.  Dennu 
Sony  1  Grant's  Cases  (Pa.),  877 ;  The  State  v.  Herman,  18 
Ired.,  602;  SlegaU  v.  StegaU,  2  Brock.,  256;  Beeves  on 
Dom.  BeL,  270-278;  2  Stark.  Ev.,  185.  Mere  probability 
of  non-access  by  the  husband  does  not  repel  the  presump- 
tion of  legitimacy,  but  if  evidence  places  non-access  beyond 
aU  reasonable  doubt,  such  presumption  is  thereby  repelled. 
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Oom.  V.  Sticker^  1  Brown,  appx.,  47 ;  StegaH  v.  StegaU^  1 
Brock.,  256 ;  Morris  v.  Davies,  14  Eng.  Com.  Law,  584 ; 
Id.,  645.  And  the  dedaratdons  of  the  parents,  that  the  child 
is  illegitimate,  are  not  sufficient  to  overcome  the  presump- 
tion of  the  legitimacy  of  a  child  bom  in  wedlock,  though 
bom  within  less  than  nine  months  after  the  marriage.  JDe- 
joe  V.  Johnson^  12  La.,  An.,  853 ;  Bowles  y.  Bingham^  2 
Mumf,  442 ;  8  Id.,  599 ;  Stegall  v.  StegdO,  2  Brock.,  256 ;  2 
Stark.  Ev.,  189;  (hpe  v.  Oope,  24  Eng.  Com.  Law,  780; 
Page  y.  Dennison,  1  Grant's  Cases  (Pa.),  877.  And  after 
the  lapse  of  thirty  years,  and  the  death  of  the  parents  and 
child,  its  legitimacy  will  be  presumed  on  slight  proof 
Johnson  v.  Johnson,  1  Dessausure,  695 ;  1  Bouv.  Inst.,  129. 

The  court  held  that  the  admissions  of  the  parents,  that 
they  had  been  married,  and  that  Linus  was  their  son,  sup- 
ported by  the  common  reputation  of  these  fiicts  in  the 
&mily  of  both,  and  the  admissions  of  said  Linus  himself 
was  slight  evidence  of  the  legitimacy  of  the  said  Linus,  and 
this,  too,  after  a  lapse  of  fifty  years.  Now  in  cases  of 
this  kind,  the  &ci  of  marriage  may  be  proved  in  any  one 
of  four  ways :  1.  By  record  evidence ;  2.  The  conduct 
and  acknowledgment  of  the  parties ;  8.  The  testimony  of 
one  present  at  the  ceremony;  4.  By  common  reputation. 
1  Bouv.  Inst.,  112 ;  Jackson  v.  Claw,  18  Johns.,  846 ;  8 
Phil,  on  Ev.,  597  (ed.,  1859) ;  Doe  v.  Fleming,  4  Bing.,  264 ; 
18  Eng.  Com.  Law,  497 ;  2  Phil,  on  Ev.  (Ed.  1869, 8  vol.) 
279 ;  1  Id.,  681 ;  Id.,  251 ;  Fmkm  v.  Beed,4:  Johns.,  61. 

And  the  declarations  of  the  parents,  in  fovor  of  the 
legitimacy  of  the  child,  and  the  general  reputation  of  the 
&mily,  are  evidence  of  his  legitimacy,  especially  after  the 
lapse  of  thirty  years,  and  after  the  parents  and  child  are 
dead.  1  PhiL  on  Ev.  (ed.,  1859X  248-268;  1  Bouv.  Inst, 
180-,  Doe  V.  Oriffin,  15  East,  149 ;  Patterson  y.  Gaines,  6 
How.,  660. 
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Ihn^pKn  S  FairaU  for  the  appellees,  filed  an  elaborate 
argomenl  upon  the  evidenee. 

Weight,  J. — Linos  Niles  was  bom  in  1811.  Sanford 
Niles  married  Susan  Spooner  some  two  years  afterwards^ 
and  about  the  same  time  PoUj  married  Jonathan  Spragae. 
Linus  died  in  October,  1868 ;  Sanford,  in  November,  1848 ; 
Polly,  in  February,  1852.  It  is  admitted  that  Sanfoid 
always  reoognized  plaintiffs  as  his  children^  and  that  this 
recognition  was  general  and  notorious. 

It  win  be  observed  that  the  material  inquiry  in  this  case 
is,  whether  Linus  was  the  son  of  Sanford;  and  connected 
with  this,  and  important  to  its  determination,  the  further 
question  whether  Sanford  and  the  mother,  Polly,  were  ever 
married.  And  here  we  reverse  the  usual  order  in  deter- 
mining cases,  by  taking  up,  first,  the  motion  for  a  new  trial, 
0o  fiur  as  it  applies  to  the  verdict  of  the  jury  upon  these  facts. 

The  case  was  tried  three  times.  There  is  a  great  amount 
of  testimony  on  either  side,  bearing  upon  the  question  of 
parentage.  It  is  all  before  us.  We  have  carefiilly  exam- 
ined it,  and  do  not  believe  the  juiy  erred  in  their  condu* 
sion.  If  the  verdict  had  been  otherwise,  we  would  not 
have  been  justified  in  interfering.  The  case,  upon  this 
matter  of  feict,  is  not  firee  from  difficulty ;  but  the  weight 
of  all  the  fiicts  and  circumstances  we  think  preponderates 
in  favor  of  defendants'  position.  The  plaintiflb  afi&rm.  The 
burden  of  proof  is  upon  them.  It  in  this  they  fiul,  or  if 
the  testimony  does  not  preponderate  either  way,  defendants 
are  entitled  to  a  verdict  Aside  from  the  conflicting  evidence 
which  relates  to  the  fact  of  marriage,  or  that  which  bears 
upon  the  paternity  of  Linus,  there  are  some  undisputed 
facts  which  tend  strongly  to  support  this  finding.  The 
parents  of  these  parties  all  lived  in  the  same  neighborhood 
in  1811,  and  for  some  years  afterward.  Linus  was  bom 
some  few  months  (three  or  four)  after  the  alleged  marriage 
between  Sanford  Niles  and  his  mother.    Within  a  year  or 

YoL.  Xm.    26 
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two  after  thia,  the  father  married  Susan  Spooner,  and  the 
mother  married  Sprague,  each  having  knowledge  of  the 
other's  marriage.  And  jet  there  is  no  evidence,  nor  is  it 
pretended,  that  any  objection  was  made  to  these  unions. 
The  parents  of  each  were  then  living,  and  interposed  no 
objection.  The  relations  thus  formed  continued  uninter- 
ruptedly for  near  forty  years,  and  until  they  were  determined 
by  death.  Some  children  were  bom  to  each,  who  associated 
with  each  other  as  neighbors  and  friends.  To  admit,  under 
such  circumstances,  that  a  valid,  legal  marriage  ever  took 
place  between  the  father  of  plaintifb  and  the  mother  of 
defendants,  would  assume  a  state  of  society  exceedingly 
demoralized,  and  a  disregard  of  the  marriage  relation  on 
the  part  of  the  parents  and  the  parties  to  it,  seldom  if  ever 
known  in  a  christian  community.  And  if  we  connect  with 
this  the  further  facts,  admitted  by  plainti£&,  that  Sanford 
never  lived  with  this  wife  after  the  birth  of  the  child,  and 
that,  at  the  time  of  the  alleged  marriage,  as  shown  by 
plaintifBs'  testimony,  he  protested,  repeatedly  and  earnestly, 
that  the  child  to  be  bom  was  not  his,  we  have  &cts  that 
weigh  heavily  against  admissions  and  circumstances  to 
which  witnesses  testify  some  forty-five  years  after  their 
occurrence.  If  the  case  tumed,  therefore,  upon  these  ques- 
tions of  feet,  we  should  not  feel  justified  in  disturbing  the 
verdict  These  facts  were  submitted  to  the  jury  under 
instmctions,  and  if  these  were  correct,  this  case  must  be 
affirmed. 

Before  examining  these,  however,  we  will  consider  whether 
the  court  erred  in  excluding  a  certificate  of  marriage  offered 
by  plaintiffi.  This  point  is  not  urged  with  any  confidence 
by  appellants,  and  it  needs  no  more  than  a  passing  notice. 
An  exemplification  of  a  copy  of  a  record  is  not  sufficient 
under  the  act  of  Congress  relating  to  this  subject  If  the 
marriage  was  solemnized,  then,  under  the  laws  of  Ohio, 
where  the  marriage  took  place,  it  is  required  that  a  certificate 
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of  the  &ct  shall  be  returned  by  the  officiating  minister  or 
officer,  to  the  clerk  of  the  county,  which  is  to  be  recorded. 
The  law  requires  an  exemplification  of  this  certificate,  and 
not  an  exemplification  of  the  note  or  memorandum  made 
bj  the  clerk  in  his  records,  which  in  this  case  seems  to 
have  been  general,  and  without  attempting  to  set  out  the 
return  of  the  officiating  officer.  In  the  rejection  of  this 
testimony,  we  do  not  think  the  court  erred. 

The  court,  after  passing  upon  the  instructions  asked  by 
ihe  parties,  told  tiie  jury  that  the  case  had  been  twice  tried, 
and  that  it  was  important  that  they  should  agree,  if  they 
could  satisfy  their  minds  as  to  the  right  of  the  case  between 
the  parties.  To  this  suggestion  plaintiff  excepted,  and  now 
assign  ihe  same  for  error.  To  this  action  or  remark  we  can 
see  no  just  ground  of  objection.  If  improper,  it  was  as 
much  so  to  defendants  as  to  plaintiff.  But  it  was  so  to 
neitiier.  It  was  not  only  the  right,  but  the  duty  of  the 
court,  to  remind  the  jury  of  the  protracted  litigation,  and 
of  the  necessity  on  their  part  to  labor  honestiy  and  fiuth- 
fully  to  arrive  at  a  verdict,  and  thus  terminate  a  controversy 
which  time  only  tended  to  make  more  expensive  and 
embittered.  There  was  no  intimation  as  to  how  they  should 
decide,  but  a  general  remark  that  they  ought  to  agree,  if  tiiey 
could  satisfy  their  minds,  as  to  the  right  of  the  unpleasant 
controversy.  And  this  same  thought  would  have  occurred 
reasonably  and  properly  to  any  intelligent  person,  without 
this  suggestion  fix>m  the  court 

The  fifteen  instructions  asked  by  plaintiflfe  were  given, 
as  well  as  most  of  those  asked  by  defendants.  These  pre- 
sent tiie  law  applicable  to  the  &cts  of  the  case  as  claimed 
by  the  respective  parties,  very  fully  and  clearly.  Some  of 
those  asked  by  defendants  are  assigned  for  error,  and  these 
we  proceed  to  notice. 

Instruction  number  three  was  as  follows :  '^  The  plaintiffs, 
in  order  to  inherit  the  property  in  controversy,  must  not 
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only  prove  by  competent  evidence  that  Sanford  Nilee  and 
Mary  or  Polly  Ferguson  were  lawfully  married,  but  must 
show  to  the  satisfaction  of  the  jury,  that  Linus  Niles  was 
the  legitimate  son  of  the  said  Sai^ord  Niles  and  Mary  or 
Polly  Ferguson,  and  also  that  there  is  no  other  descendant 
that  impedes  the  descent;  and  that  unless  the  evidence  in 
this  case  shows  these  three  fSsiots,  to  the  satisfaction  of  the 
jury,  they  will  find  for  the  defendants,"  Two  objections 
are  urged :  1st,  that  it  requires  the  jury  to  determine  that 
the  marriage  was  lau^]  and  2d,  to  determine  what  is 
competent  evid^ioe  of  that  &ot.  It  seems  to  us  that  the 
appellants  put  an  improper  construction  upon  the  language 
of  the  instruction.  All  of  the  testimony  submitted  to  the 
jury  was,  for  the  purposes  of  the  trial,  competent  They 
had  nothing  to  do  with  any  other,  nor  was  it  any  part  of 
their  duty  to  question  its  competency.  It  was  for  them  to 
determine  its  weight  or  credibility — ^what  fiskcts  were  or  w^^ 
not  established.  The  word  competent^  as  here  used,  there- 
fore, we  understand  to  mean  sufficient  or  adeqwubt,  and  not 
that  the  jury  were  to  determine  whether  the  testimony  was 
legally  fit  or  suitable,  or  otherwise,  to  prove  the  necessary 
fiict  or  &ct& 

As  to  the  other  point  there  is  more  doubt  This  instruo- 
tion,  however,  is  to  be  taken  in  connection  with  all  the 
others.  The  law  is  that  the  child  is  presumed  to  be  legi- 
timate, though  bom  but  a  short  time  after  marriage.  If 
bom  during  wedlock,  the  law  presumes  legitimacy.  K  the 
marriage  is  voidable,  merely,  it  remains  valid  until  an- 
nulled by  proper  proceedings.  The  issue  (d  such  a  mar- 
riage are  legitimate,  and  they  cannot  be  bastardiised  in  a 
cdlateral  proceeding  of  this  character,  by  showing  that  the 
marriage  was  voidable.  And  under  the  law  of  Ohio,  in 
force  at  the  time  of  the  alleged  marriage  of  these  parties, 
though  the  marriage  was  null  and  void,  the  issue  was  not 
illegitimate.    The  law,  as  thus  briefly  stated,  was  very  fully 
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and  dearly  giyen  and  explained  to  the  jury  in  the  instruo- 
tions  asked  by  plaintiff  There  is  nothing  indicating  that 
die  marriage  (if  any)  was  nulL  No  single  &ct  occurs  to  us 
now,  upon  which  such  a  claim  could  be  based.  The  parties 
were  each  at  the  time  fiilly  competent  to  enter  into  the  rela- 
tion with  each  other.  If  they  were  married  it  was  voidable, 
and  this  is  the  most  that  could  by  possibility  be  claimed 
under  the  testimony.  This  being  true,  the  jnry  could  not 
have  misunderstood  the  law  as  given  to  them  in  the  several 
Instructions  on  this  subject,  at  the  request  of  plaintifb. 
The  vital  issue,  however,  was,  whether  there  had  ever  been 
a  marriage  in  £act.  If  not,  then  the  child  Linus  was  not 
legitimate,  and  his  mother,  and  not  the  fietther,  would 
inherit  his  property.  Taken  in  connection  with  the  other 
instructions  and  the  above  facta,  therefore,  the  words  lato- 
fully  marriedy  in  the  instruction  now  under  oonsiderationi 
must  be  understood  as  referring  to  the  question  whether 
ibere  ever  was  a  marriage  in  &ct.  From  the  testimony  we 
gather,  further,  that  defendants  probably  insisted  that  what 
plaintiffi  claimed  as  a  legal  or  lawful  marriage,  was  a  mere 
sham,  practised  upon  the  parties  by  third  persons,  either 
for  their  own  amusement  or  to  annoy  and  harass  the  indig-* 
nant  groom, — ^that,  in  a  word,  it  was  a  counterfeit  and  not 
a  genuine  marriage.  We  do  not  say  that  the  testimony 
sustains  this  view,  but  refer  ^  the  fiust  to  show  the  proba- 
ble purpose  of  this  instruction.  If  this  was  all  that  took 
place,  then  there  was  no  lawful  marriage,  and  the  legiti- 
macy of  the  child  would  not  be  established. 

Another  instruction  objected  to,  is  this:  "Slight  evi- 
dence of  a  reputed  relationship  between  Sanford  Niles  and 
said  Linus,  although  the  same  may  be  accompanied  with 
acknowledgments  that  said  Linus  was  his  son,  are  not  suffi- 
cient to  establish  the  heirship  of  plaintiffi  without  further 
deductions  of  pedigree;  and  if  the  jury  are  satisfied  that 
ikM^  evidence  shows  nothing  further  than  such  reputed 
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relationship  and  acknowledgments,  they  will  find  for  de- 
fendants." Given  and  qualified  by  the  oourtj  as  follows :  "  If 
the  jury  are  satisfied,  after  a  carefiil  examination  of  all 
the  evidence  before  them,  that  Sanford  Niles  and  Polly 
Ferguson  were  miarried ;  and  that  said  Linus  was  bom  of 
said  Polly  after  such  marriage,  and  has  been  recognized  and 
treated  by  them  as  their  child ;  this  would  be  very  strong 
and  convincing  evidence  that  he  was  the  Intimate  son  of 
said  Sanford." 

The  connection  between  the  "  qualification,''^  and  the  in- 
struction as  asked,  is  not  readily  perceived.  And  yet,  as 
we  view  them,  neither  are  erroneous.  There  is  certainly 
no  improper  rule  affirmed.  The  only  chance  for  error  is 
by  inferring  that  they  mean  more  or  something  different 
firom  what  is  stated.  We  do  not  understand  the  instruc- 
tion to  say  that  there  was  only  "  slight  evidence"  of  the 
reputed  relationship,  but  that  siuJi  evidence,  (if  there  was 
no  more,)  although  accompanied,  &c.,  would  not  be  suf- 
ficient  to  establish  the  heirship  of  plaintiff  Nor  would  it 
For  if  there  was  no  marriage  between  the  father  and  mother, 
plain tiflfe  could  not  inherit^  whatever  the  evidence  of 
relationship,  and  paternal  acknowledgments.  True,  the 
presumption  is  in  favor  of  the  legitimacy  of  the  child. 
True,  also,  that  the  marriage  might  be  shown  by  cohabita- 
tion,  the  conduct  and  acknowledgment  of  the  parties, 
common  reputation,  the  testimony  of  those  present  at  the 
ceremony,  as  well  as  by  the  record.  But  these  are  matters 
not  touched  by  the  instruction.  The  modification  certainly 
is  good  law,  —  for  if  all  the  facts  should  concur,  therein 
supposed,  there  would  remain  but  little  doubt  of  the  In- 
timacy of  the  ofispring.  K  the  parties  were  married,  Linus 
was  born  during  wedlock,  and  they  recognized  him  as  their 
child,  we  should  truly  have  convincing  evidence  that  Linus 
was  the  son  of  Sanford.  But  this  does  not  assert  that  such 
recognition  was  necessary  to  prove  his  Intimacy.    If  it 
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did,  the  qualificatioii  would  most  dearly  be  erroneous. 
The  propoBition  is  that  if  two  things  occurred,  which  of 
themselyes  are  prima  faude  evidence  of  the  principal  £Etot 
to  be  established,  and  another  corroborative  fieu^t  occurred, 
then  the  case  made  would  be  quite  strong  and  convincing. 
And  no  one  will  for  a  moment  question  the  correctness 
of  such  a  proposition. 

The  next  and  last  instruction  complained  o^  is  this: 
"The  declaration  of  Sanford  Niles  and  Mary  or  Polly 
Ferguson,  are  competent  to  establish  the  legitimacy  or 
illegitimacy  of  Linus  Niles,  and  such  proof  is  competent 
to  bastardize  said  Linus  so  far  as  the  same  tends  to  show 
that  the  said  Sanford  and  Polly  were  never  lawfully  mar- 
ried ;  and  if  the  jury  believe  from  the  evidence  and  the 
declarations  of  the  said  Sanford  and  Polly  that  they  were 
never  lawfully  married,  they  will  find  for  defendants." 

If  this  instruction  is  to  be  understood  as  asserting  the 
broad  doctrine,  that  such  declarations  are  competent  to  bas- 
tardize the  issue,  then  upon  authority  we  should  regard  it 
erroneous.  Such  evidence  is  held  incompetent  upon 
grounds  of  public  policy  (11  East.,  182 ;  5  A.  &  E.,  180), 
or,  as  Lord  Mansfield  says  (Oowp.,  594),  "  it  is  a  rule, 
founded  in  decency,  morality  and  policy,  that  the  husband 
and  wife  shall  not  be  permitted  to  say  after  marriage  that 
they  have  had  no  connection,  and  therefore  that  the  off- 
spring is  spurious."  He  is  here  speaking,  however,  of 
post-nuptial  intercourse,  and  the  rule  has  more  particular 
application  to  those  cases  where,  tlie  marriage  being  undis- 
puted, it  is  proposed  by  such  declarations  to  establish  the 
non-access  of  the  husband.  Li  the  case  before  us,  the 
capital  fact  to  be  established,  is  the  marriage.  The  decla- 
rations of  the  mother  and  putative  &ther,  introduced  in 
evidence,  had  reference  to  or  bear  upon  that  fact  And 
having  reference  to  this  testimony,  and  looking  to  the 
whole  of  the  instruction,  while  it  might  possibly  be  mis- 
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underBtood,  yet  we  think  the  £edr  oonstructioii  is  that  sach 
declarations  may  be  receiyed  "so  £sur  as  they  tend  to  show 
that  they  were  never  lawfully  marriei" 

As  thus  understood,  we  think  it  was  correct.  It  most 
be  remembered  that  the  testimony  tends  almost  conclu^ 
sively  to  show  that  Sanford  and  Polly  never  lived  togetheri 
never  recoginzed  each  other  as  hosband  and  wife.  The  case 
is  not  one,  therefore,  where  parties  have  lived  together  for 
years,  treating  each  other  as  husband  and  wife,  and  where 
afterwards  it  is  sought  to  bastardize  their  issue,  by  proving 
their  declarations  that  they  were  never  lawfully  married. 
This  child  was  begotten  before,  but  bom  after,  ^e  all^;ed 
marriage.  The  question  to  be  determined  is  one  of  inhe* 
ritance.  If  there  was  a  marriage,  as  claimed  by  plainti£b| 
then  the  presumption  is  that  Sanford  was  the  &ther  of 
Linus.  But  it  is  a  presumption  which  is  not  oondusivei 
and  which  it  is  entirely  competent  to  rebut  To  obtain  a 
predicate  upon  which  to  base  this  presumption,  it  was  essen- 
tial to  establish  the  marriage.  And  we  can  see  no  reason, 
as  bearing  upon  the  pivotal  point,  why  the  declarations  of 
the  mother  and  putative  father,  made  about  and  after  the 
birth  of  the  child,  are  not  receivable,  even  if  the  effect  should 
be  to  show  the  illegitimacy.  And  as  applied  to  this  case, 
this  view  finds  much  to  sustain  it  £rom  the  consideration, 
that  if  Sanford  and  Polly  were  married,  then  they  both 
violated  every  law  of  "decency,  morality  and  policy," 
when  they  afterwards  entered  into  the  same  relation,  the 
one  with  Susan  Spooner,  and  the  other  with  Jonathan 
Sprague.  And  under  such  circumstances  will  such  laws  be 
more  violated  by  receiving  declarations  which  recognize 
the  validity  of  these  subsequent  marriages,  or  those  which 
convict  them  of  a  gross  disregard  of  the  proprieties  of 
enlightened,  christian  society,  an  entire  indifference  to  the 
condition  of  the  several  children  bom  to  them  during  the 
admitted  wedlock  of  each,  and  an  utter  contempt  for  the 
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laws  of  the  land?    Such  a  questioa  cannot  be  difficult  to 
determine.     The  judgment  is 

Affirmed.- 


Sibley  v.  Van  Horn. 


1.  GuiAANTOBS:  STATUTE  0ON8TROED.  Section  964^  of  the  Code  of  1851,  was 
not  repealed  or  changed  by  the  provisions  of  "An  Act  relating  to  eri- 
denoe,**  whidi  took  effect  February  9th,  1864. 

Appeal  from  Polk  District  Court 

Saturday,  April  22. 

Action  on  a  promissory  note.  The  material  {acta  are 
stated  in  the  opinion  of  the  court 

McHenrys  for  the  appellant  ' 

A  SibUy^  pro  se. 

Lowe,  J.  — The  plaintiff  brought  his  suit  upon  a  note 
indorsed  in  blank  by  the  defendant,  who  was  not  a  payee 
or  assignee,  without  making  a  demand  of  the  maker  and 
giving  reasonable  notice  of  the  non-payment  to  the  defend- 
ant, who  was  sought  to  be  mad^  liable  as  a  guarantor. 

The  cause  was  tried  by  the  court,  who  found  from  the 
evidence,  certain  facts  from  which  it  was  held  that  the 
defendant  had  received  no  detriment  for  the  want  of  notice, 
agreeably  to  the  provisions  of  §  954  of  the  Code  of  1851, 
and  therefore  judgment  was  rendered  in  favor  of  plaintiff 
for  the  amount  of  the  note.  The  defendant  claims  that  this 
decision  was  unauthorized  either  by  the  evidence  or  the 
law  of  the  case.  First,  it  is  insisted  that  the  evidence 
shows  that  the  defendant  did  receive  a  detriment  from  the 
Vol.  Xffl.     27 
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want  of  such  notice,  but  the  reply  to  this  is  that  the  court 
found  otherwise,  and  this  finding  we  think  is  Justified  by  the 
evidence  reported.  Secondly,  it  is  claimed  that  the  section 
of  the  CJode  just  referred  to  does  not  contain  the  law  appli- 
cable to  this  case,  but  that  the  same  has  been  repealed  or 
modified  by  a  statute  passed  Feb.  9, 1858,  to  the  effect  that 
"  notice  of  non  acceptance  or  non-payment,  or  both,  of  said 
instruments,  shall  be  required,  according  to  the  rules  and 
principles  of  commercial  law."  Whilst  this  act  does 
undoubtedly  change  and  modify  some  of  the  provisions  of 
Chapter  68  of  the  Code  of  1851,  on  the  subject  of  bills  and 
notes,  it  does  not  affect  §  954,  which  is  but  declaratory  of 
the  law  merchant  on  the  subject  of  guaranty.  Story  on 
Prom.  Notes,  §§  460-485;  Bayley  on  Bills,  pp.  286-289; 
Edwards  on  Bills  and  Prom.  Notes,  241-2-8-4 ;  Marvin  r. 
Adamsom  et  a2.,  11  Iowa,  871 ;  Sabin  &  Moon  y.  Harris^ 
12  Iowa,  87.    Judgment  below  is 

Affirmed. 


Le  Claim  v.  The  City  of  Davenport. 

1.  PuBUG  MABK^.  The  OouncQ  of  the  City  of  Darenport  has  power  to 
authorize  an  indiyidual  to  erect  a  building  upon  priyate  propertj,  and  to 
lease  or  rent  the  rooms  or  stalls  therein  for  a  market ;  to  dedare  sridi 
building  a  public  market-place,  and  to  dictate  the  mode  and  manner  of 
conducting  the  markets  therein ;  to  exact  rates  of  rent  that  shall  not 
operate  as  a  i^straint  upon  the  trade  of  the  dtj ;  and  to  protect  the  owner 
hi  the  exdusive  privilege  of  such  market ;  oyerruling  T9te  City  of  Dtmta^ 
port  y.  SteUey^  7  Iowa,  102. 

2.  &LMB;  RULi  or  ooNSTRUonoir.  The  courts  will  notconstrue  an  ordinanoe 
making  such  a  grant  as  yoid  upon  the  grounds  of  public  policj  nnlesi 
such  construction  is  dearly  deducible  firom  its  language. 
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Aj^peal  from  Scott  District  Court 

Tuesday,  Apbil  22. 

The  petition  in  this  case  alleges  that  on  the  18th  of  Octo- 
ber, 1854,  the  council  of  the  city  of  Davenport  passed  an 
ordinance  granting  to  plaintiff,  for  a  consideration  named, 
and  for  the  convenience  and  benefit  of  said  city,  the  right 
to  erect  and  put  in  operation  a  Market  House,  on  a  certain 
parcel  of  real  estate  therein  described ;  that  by  said  ordi- 
nance plaintiff  was  given  the  right  to  rent,  lease  and  hire 
the  stalls,  rooms,  &c.,  in  said  building,  to  be  used  for  the 
purpose  of  selling  meats,  vegetables,  &c.,  as  is  customary 
in  market  places';  that  the  city  further  covenanted  to  pro- 
tect plaintiff  in  the  exclusive  privilege  of  said  market, 
that  no  other  market  houses,  (except  as  therein  stated,) 
should  be  established  in  said  city ;  and  that  such  ordinances 
should  be  passed  as  would  protect  plaintiff  from  competi- 
tion. It  is  also  averred  that  the  city  undertook  to  regulate 
the  hours  of  marketing,  dictate  the  mode  and  manner  of 
oonducting  the  same,  appoint  proper  officers  to  preserve 
order,  to  see  that  the  ordinances  in  relation  to  markets  were 
complied  with ;  would  authorize  plaintiff  to  rent  his  stalls, 
&C.,  conformably  thereto,  and  would  compel  a  compliance 
with  all  such  ordinances  in  relation  to  markets  and  market 
houses,  —  the  privilege  to  continue  for  ten  years. 

Petitioner  shows  a  compliance  with  the  terms  of  said 
ordinance  on  his  part,  the  erection  of  the  house,  at  a  cost  of 
$10,000,  and  his  readiness  to  comply  with  any  ordinance 
the  city  might  pass  in  relation  to  markets ;  but  he  charges 
that  the  city  has  totally  neglected  to  pass  the  necessary 
ordinances  to  make  his  privilege  exclusive,  and  protect  him 
finom  competition,  whereby  he  has  been  deprived  of  the 
benefits  which  would  otherwise  have  arisen  from  the  rents 
and  profits  of  siud  market  honse,  U>  his  damage,  &a 
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A  demurrer  to  this  petition  was  sustained,  upon  the 
ground  that  the  city  had  no  power  to  pass  the  ordinance, 
or  enter  into  the  contract  relied  upon  by  plaintiff. 

Orant  <t  Smith  for  the  appellant 

Jaines  T,  Lane,  city  attorney,  for  the  appellee. 

Wright,  J.  —  The  ruling  in  the  court  below  was  based 
alone  upon  the  case  of  T/ie  City  of  Davenport  v.  Stelley,  7  Iowa, 
102.  That  was  decided  by  a  divided  court,  the  majority 
holding  that  the  city  could  not  delegate  to  individuals  the 
right  to  erect  market  houses  and  charge  rent  for  the  use  of 
the  stalls  therein,  reserving  to  itself  no  power  to  control  the 
same ;  that  the  fact  that  the  city  gave  the  lessee  absolute 
control  over  the  rents  of  the  building  rendered  the  same 
a  private,  as  contradistinguished  from  a  public  market,  and 
that  the  defendant,  who  was  charged  with  selling  fireah 
meats  at  a  place  other  than  said  market  place  could  not  be 
made  liable  for  a  violation  of  this  void  ordinance.  The 
minority  opinion,  on  the  contrary,  holds  that  it  was  compe- 
tent for  the  city  to  authorize  an  individual  to  erect  such 
house,  which  might  be  adopted  and  declared  by  the  proper 
authorities  to  be  a  public  market;  that  the  object  of  the 
ordinance  was  to  regulate  the  markets  and  trade;  that  this 
was  competent,  and  that,  in  no  event,  could  the  ordinance 
be  objected  to,  as  operating  to  restrain  trade  until  the  rates 
fixed  by  the  lessee  for  the  rent  of  the  stalls  and  rooms  were 
BO  exorbitant  as  to  have  that  effect 

Our  conclusion  is,  that  the  minority  opinion  contains  the 
better  exposition  of  the  ordinance,  and  that  the  city  could 
confer  the  power  therein  specified.  We  are  not  prepared, 
by  any  means,  to  hold  that  (he  lessee  has  the  power  under 
this  ordinance  to  fix  the  rents  to  be  charged  for  the  use  of 
.  the  stalls  therein  by  the  occupants,  without  any  control  on 
the  part  of  the  city  authorities.    On  the  contrary,  if  said 
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lessee  shoald  establish  or  exact  such  rates  as  to  operate  as  a 
restraint  upon  the  trade  of  the  city,  then  it  is  in  the  power 
of  the  city  to  interpose,  and  pass  the  necessary  ordinance 
for  the  protection  of  the  public.  By  the  ordinance,  the 
right  conferred  is  "  for  the  convenience  and  benefit  of  the 
city."  The  city  is  to  "  regulate  the  tours  of  marketing," 
"  dictate  the  mode  and  manner  of  conducting  the  same," 
'^  see  that  the  ordinances  in  relation  to  markets  are  complied 
with ;"  and  is  compelled  to  "  authorize  the  lessee  to  rent 
the  stalls,  rooms  and  conveniences  of  his  building  confor- 
mably thereto." 

But  aside  from  this  view,  it  seems  to  us  that  the  possi* 
bility  that  the  lessees  might  exact  such  prices  for  the  use 
of  the  stalls  as  to  restrain  trade,  ought  not  to  invalidate 
the  ordinance.  Any  ordinance,  contract  or  law,  will  be  so 
construed,  if  possible,  or  consistent  with  legal  rules,  as  to 
give  it  force  and  effect  It  will  not  be  presumed  that  any 
one  has  or  will  violate  his  obligation,  or  a  law,  state  or 
municipal.  Nor  that  he  will  so  conduct  his  affairs  as  to 
conflict  with  those  rules  which  experience  has  demonstra- 
ted are  essential  for  the  public  welfara  Nor  again  will  a 
court  be  justified  in  concluding  that  the  parties  have  made 
an  agreement  which  is  void  upon  the  grounds  of  public 
policy,  unless  such  a  construction  is  clearly  and  fully  dedu- 
cible  from  the  language  of  the  instrument  If  a  construc- 
tion can  be  found  which  will  uphold  and  carry  it  out,  this 
should  be  adopted,  and  the  parties  thus  given  the  full 
benefit  of  their  contract  And  as  in  this  case,  we  are  not 
prepared  to  adopt  the  conclusion  that  the  city  has,  by  the 
ordinance  in  question,  clearly  surrendered  all  control  over 
the  rents  to  be  charged ;  nor  the  further  one  that  the  lessees 
could  adopt  such  rates  as  to  restrain  trade,  and  thus  injuri- 
ously affect  the  public  interest,  we  believe  it  our  duty  to 
declare  it  valid. 
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It  is  the  duty  of  the  city,  by  the  ordinance,  to  declare 
this  house  a  public  market,  and  to  pass  such  ordinances  as 
shall  give  it  this  character,  and  also  to  protect  the  lessee  in 
its  use — he  receiving  the  revenue  to  be  derived  therefrom 
— subject  to  such  ordinances  as  may,  from  time  to  time,  be 
adopted.  The  revenue  cannot  be  taken  frx>m  him,  but  the 
rent  to  be  charged  for  the  use  of  the  stalls,  &c.,  as  well  as 
the  general  management  of  the  market,  is  subject  to  the 
control  of  the  city. 

Entertaining  these  views,  we  conclude  that  the  demur- 
rer was  improperly  sustained. 

Reversed. 


Tidriok  and  Nobris  v.  Rice.' 

1.  Aoxnot:  poweb  to  vasm  the  pbikoipal.  The  authoritj  of  an  agent  of 
a  banking  house  to  discount  notes  and  take  security  does  not  include  the 
power  to  receive  for  tlie  principal  a  oonveTanoe  of  real  estate,  and  to 
bind  such  principal  bj  a  bond  for  a  reconveyance  by  a  deed  containing 
a  covenant  of  general  warranty.  The  power  of  such  an  agent,  in  the 
absence  of  special  instructions,  is  governed  by  the  nniform  rule  or  cus- 
tom of  the  house. 

2.  Same:  custom.  When  a  banking  house  whidi  was  in  the  habit  of  dis- 
countmg  notes  and  taking  conveyances  of  real  estate  as  securities  (exe- 
cuting back  bonds  for  reconvejrance),  used  printed  forms  in  executing 
such  bonds,  which  forms  contained  a  covenant  of  special  warranty,  it 
was  held  that  such  form  should  have  been  regarded  by  an  agent  in  the 
nature  of  special  instructions,  or  a  rule  of  the  house  for  the  transaction 
of  that  class  of  business. 

8.  Same:  kotioe.  A  party  taking  from  an  agent  a  bond  containing  a  cove- 
nant of  general  warranty,  must  at  his  own  peril,  ascertain  the  nature 
and  extent  of  the  agent's  authority. 

'  This  opinion  determines  two  cases  consolidated  by  agreement  of  parties 
—one  a  chancery  cause  entitled  Tidrick  and  Norria  v.  jRioe,  and  the  other 
an  action  at  law  arising  out  of  the  same  subject  matter,  entitled  Bouley  t. 
Tidrick  and  NorrU. 
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4.  Saxb  :  RiLTinoATiov.  The  conduct  of  a  principal  will  not  be  oonatnied 
as  a  ratification  of  a  bond  executed  bj  an  agent,  when  it  does  not  appear 
that  At  the  time  he  had  knowledge  of  the  ezistenoe  of  the  bond. 

Appeal  from  Polk  District  (hurt 

Tuesday,  April  22. 

The  facts  are  fully  stated  in  the  opinion  of  the  court 

Byron  Etoe^  prose. 

1.  A  court  of  equity  does  not  decree  a  specific  perform- 
ance as  a  matter  of  course,  even  of  a  valid  contract,  and  it 
will  never  execute  a  hard  or  unconscionable  bargain,  or 
one  tainted  with  fraud.  8  Barb.,  60;  Story  Eq.,  888. 

2.  Where  an  agent  contracts  to  sell  property  in  a  man- 
ner not  authorized  by  his  principal,  the  contract  will  not 
be  enforced ;  neither  will  the  specific  performance  of  a  con* 
tract  which  involves  a  breach  of  trust  be  decreed.  2  L.  C« 
Eq.,  52,  and  the  cases  there  cited 

8.  A  court  of  equity  will  refuse  to  decree  a  specific  per- 
formance on  the  ground  of  hardship,  even  when  there  is 
no  other  objection.  Story  Eq.,  881 ;  TerwiUiger  v.  Matthews^ 
8  Barb.,  60,  and  the  numerous  cases  there  referred  to ;  2 
Ves.,  807 ;  1  Sug.  Vend.,  24,  §  86- 

4.  The  contract  which  complainants  seek  to  enforce  is  not 
supported  by  a  sufficient  consideration,  and  should  not  be 
enforced,  for  that  reason.  Story  Eq.,  787,  798 ;  4  Paige, 
805;  2Bkck£,  481. 

5.  The  defendant  cannot  convey  a  good  title  to  the  pro- 
perty in  controversy,  and  for  that  reason  will  not  be  decreed 
to  specifically  to  perfonn.  Story  Eq.,  §  716,  and  note;  1 
Mad.,  296. 

C  0.  Nourse  for  the  appellee. 
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1.  The  acts  of  an  agent,  or  one  whom  a  man  puts  in  hid 
place  to  transact  all  his  business  of  a  particular  kind  or  at 
a  particular  place,  will  bind  his  principal  so  long  as  he  keeps 
within  the  general  scope  of  his  authority,  though  he  may 
act  contrary  to  his  general  instructions.  2  Kent,  621 ;  John' 
sm  V.  Jones,  4  Barb.  S.  C.  R,  870. 

2.  In  the  absence  of  instructions,  the  agent  was  governed 
by  the  usages  of  the  business.  Dunlap's  Paley's  Ag.,  4; 
Owings  v.  Hull,  9  Pet,  608 ;  Leroy  v.  Beard,  8  How.,  451 ; 
1  Pet,  25. 

3.  If  an  agent  has  authority  to  sell,  he  may  warrant 
against  express  instructions,  and  the  principal  will  be  bound. 
Hunter  v.  Jamison,  6  Iredell,  253 ;  Benjamin  v.  JEj/zeli,  1 
Tenn.  (Sneed),  497. 

4.  Defendant's  conduct  amounts  to  a  ratification  of  the 
agency.  An  adoption  of  the  agency  in  one  part,  with  a 
knowledge  of  all  the  circumstances,  operates  as  an  adoption 
of  the  whole  act  Dunlap's  Paley's  ALgency,  172,  note  i 

LowB,  J. — ^These  suits,  by  agreement,  were  consolidated. 
The  facts  giving  rise  to  them  may  be  stated  as  follows : 

On  the  18th  day  of  June,  1856,  one  Franklin  Palmer 
sold  to  Tidrick  and  Norris  a  tract  of  land,  containing 
15  jVf  acres,  designated  as  lot  3,  in  sec.  5,  T.  75,  N.  of  R 
24  W.,  as  surveyed  and  platted  by  John  McClain,  county 
surveyor,  for  a  consideration,  part  of  which  was  paid  down, 
the  balance  in  two  deferred  payments,  one  of  $800,  at  6 
months,  the  other  of  $600,  at  10  months,  for  which  sums 
notes  were  given,  drawing  10  per  cent  interest  from  date. 
On  receiving  these  notes  from  Tidrick  and  Norris,  Palmer 
executed  and  delivered  to  them  a  title  bond,  binding  him- 
self to  convey  to  them,  by  deed  of  general  warranty,  the 
property  in  question,  when  the  notes  specified  should  be 
paid. 

In  September  following,  before  the  first  note  fell  due, 
Palmer  offered  them  for  discount  at  the  counter  of  the 
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banking  house  of  Green,  Weare  k  Bice,  at  Des  Moines. 
The  latter,  Mr.  Bice,  being  the  only  resident  partner,  was 
the  active  and  managing  member  of  the  firm.  At  this 
particular  period  of  time,  however,  he  was  absent  in  the 
east,  having  left  the  business  of  the  house  in  charge  of 
three  clerks,  the  chief  and  controlling  one  of  whom  was  a 
Mr.  Taylor,  who  had  with  him  Messrs.  Pollock  and  Okell, 
occupying  more  subordinate  positions  as  clerks. 

The  business  of  this  banking  establishment  included  that 
of  a  real  estate  agency,  and  also  the  agency  of  investing 
and  loaning  the  money  of  outside  parties  to  the  best  advan- 
tage, upon  adequate  security.  Anterior  to  this  time,  a  Mr. 
James  S.  Easley,  of  Virginia,  had  placed  the  sum  of  $4,000 
with  this  house,  to  be  thus  loaned  or  invested  for  his  benefit 

Mr.  Taylor,  after  due  inquiry,  informed  Mr.  Palmer 
that  he  was  willing  to  accommodate  him  in  the  matter  of 
the  application  for  a  discount  of  the  notes  in  question,  on 
the  condition  that  he  would  execute  a  deed  of  conveyance 
with  a  covenant  of  general  warranty  for  the  land  sold  to 
Tidrick  and  Norris  at  once  and  directly  to  Byron  Bice, 
who  would  make  his  title  bond  to  the  said  Tidrick  and 
Norris  for  the  same  land,  whereupon  the  bond  from  Palmer 
to  these  parties  should  be  given  up  for  cancellation,  pro- 
vided Tidrick  and  Norris  would  accept  Bice's  in  lieu 
thereof  They  consented  to  do  so,  and  the  arrangement 
was  entered  into,  as  proposed.  The  negotiation,  however, 
was  entered  into  by  the  banking  house  as  his  agent  for  the 
benefit  of  James  S.  Easley,  whose  money  was  used  in  pur- 
chasing the  notes  aforesaid.  These  notes,  when  received 
by  Taylor,  representing  the  bank,  were  indorsed  in  blank, 
and  filed  with  the  papers  of  Easley,  as  securities  belonging 
to  him,-  and  also  certain  entries  were  made  at  the  time  in  the 
books  of  the  establishment,  showing  that  the  transaction 
had  been  eflfected  for  the  benefit,  and  on  the  account,  of 
the  said  Easley.  Mr.  Taylor,  however,  instead  of  exeout* 
Vol.  Xm.        28 
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ing  a  tide  bond  to  Tidrick  and  Norris  in  the  name  of 
Easley,  the  principal,  and  the  party  chiefly  interested,  or  in 
the  name  of  the  firm  constituting  the  banking  house,  who 
in  their  capacity  alone  as  a  firm,  were  the  agents  of  Easley, 
gave  what  was  intended  to  be  a  bond  for  title  in  the  indi- 
vidual name  of  Rice,  alone.  Great  stress  is  attempted  to 
be  imparted  to  this  fact  by  the  defendant^  Bice,  both  in  his 
pleadings  and  his  argument 

But  the  conclusion  to  which  we  have  been  brought  in 
the  case  by  the  evidence,  from  the  best  analysis  which  we 
could  give  to  the  same,  makes  it  unnecessary  for  us  now 
to  determine  to  how  much  importance  this  circumstance  i9 
entitled.  Pursuing  the  facts  in  the  chronological  order,  in 
which  the  testimony  shows  them  to  have  occurred,  we  pro- 
ceed to  say  that  Mr.  Taylor,  in  executing  the  alleged  bond 
from  Bice  to  the  plaintiffs  in  the  chancery  suit,  made  it  to 
correspond  substantially  in  its  terms  with  the  blank  form 
of  a  printed  bond  which  had  been  adopted  and  used  by 
that  house,  without  exception,  so  £ur  as  the  evidence  showsi 
in  all  similar  cases ;  that  is  to  say,  a  bond  which  stipulated 
to  re-convey  by  a  deed  with  a  special  warranty. 

When  such  a  bond  was  presented  to  Mr.  Tidrick,  be 
protested  that  it  was  unlike  the  bond  they  held  from 
Palmer,  and  insisted  that  it  should  contain  a  covenant  for 
a  general  warranty  deed.  This  demand  was  readily  com- 
plied with  by  Taylor,  who  gave  a  new  bond,  that  Mr.  Bio© 
should  convey  the  land  by  a  general  warranty  deed,  on  con- 
dition the  notes  specified  should  be  punctually  paid  at 
maturity.  This  being  satisfactory,  the  transaction  was 
dosed.  The  $800  note  Ming  due  about  the  20th  of  De- 
eember,  thereafter,  was  paid  by  Tidrick  and  Norris,  and 
received  by  the  banking  house  of  Green,  Weare  &  Bioe, 
without  objection  by  either  party.  When  the  $600  note 
fell  due,  in  April,  1857,  Tidrick  and  Notris  made  a  l^al 
leader  for  the  full  amount  thereof  at  the  banking  house  of 
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Oreen,  Weare  k  Bioe,  and  offered  to  pay  the  same,  on  con- 
dition that  Bice  would  make  to  them  a  general  warranty 
deed  for  the  property  in  question,  according  to  the  cove- 
nant of  his  bond.  This  was  refused  by  Bice,  first  because 
Taylor,  as  the  derk  and  employee  of  the  firm  of  Green, 
Weare  &  Bice,  had  no  power  or  authority  to  bind  said  firm, 
or  an  individual  member  of  said  firm,  in  any  such  cove- 
nant, even  in  a  transaction  where  they  were  the  principals 
and  directly  interested,  much  less  in  a  transaction  of  this 
description,  where  they  themselves  were  the  agents,  doing 
business  for  a  third  party ;  second,  because  the  title  of  this 
property  had  been  placed  in  him  without  his  consent  or 
knowledge,  and  whilst  he  was  absent  from  home,  that  he 
had  no  interest  in  nor  had  he  received  any  benefit  firom 
the  same,  and  that  it  would  be  inequitable,  under  such  dr^ 
comstances,  to  place  him  in  a  position  where  he  would  be 
8abjected  to  the  liability  of  making  good,  for  all  time  to 
oome.  Palmer's  title  to  said  property. 

In  this  attitude  of  the  parties  to  each  other,  Tidrick  and 
Norris  commenced  their  suit  in  chancery,  on  the  bond,  fi:>r 
q)ecific  performance,  and,  shortly  after,  Easley  instituted  a 
ooUection  suit  on  the  note  against  them.  Both  of  these 
suits  resulted  in  fiivor  of  Tidrick  and  Norris.  The  facts 
set  up  in  the  petition  for  a  specific  performance,  constitute 
substantially  the  defense  in  the  coUection  suit,  hence  the 
agreement  to  consolidate^  It  is  in  this  consolidated  fonh 
or  condition  of  the  record  that  the  whole  case  is  now  before 
us,  and  the  first  noticeable  feature  presented  by  this  record 
is  the  somewhat  remarkable  fact  that  before  either  suit  was 
brought,  each  party  defendant  offered  to  do  what  it  is  now 
sought  to  compel  tiiem  to  do  by  the  institution  of  said  suits, 
with  the  exception  that  Bice  proposed  to  make  the  required 
deed  with  a  covenant  of  special  instead  of  a  general  war^ 
rau^  of  title.  This  latter  requisite  was  insisted  upon  by 
Tidrick  and  Norris,  on  the  one  hand,  whilst  upon  the  other 
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the  obligation  to  do  so  was  stoutly  denied  by  Eice.  The 
whole  controversy,  therefore,  is  narrowed  down  to  that 
single  question,  the  determination  of  which  depends  upon 
two  facts.  First,  whether  Taylor,  the  cashier  and  book- 
keeper of  the  banking  house  of  Green,  Weare  &  Rice,  in 
representing  the  agency  of  the  bank  in  discounting  paper 
with  the  money  of  a  third  party,  and  taking  real  estate 
security  for  the  debt  thus  created,  had  the  authority  to  take 
the  title  in  Bice's  name,  and  bind  him  to  reconvey  with 
covenants  for  a  general  warranty  deed.  If  not,  then,  sec- 
ondly, whether  he  afterwards  adopted  and  ratified  the 
exercise  of  such  authority. 

Upon  thes  ^  two  points  a  large  amount  of  testimony  has 
been  taken,  upon  which  we  can  give  no  space  in  detailed 
comment,  but  shall  simply  state,  in  very  general  terms,  our 
conclusions  upon  the  same. 

On  the  first  point,  direct  or  express  authority  is  not  pre- 
tended, but  that  it  existed  by  implication,  from  the  nature 
of  the  duties  which  Mr.  Taylor,  as  the  employee  of  the 
defendant.  Bice,  and  his  associates,  was  required  to  perfomii 
that  the  power  to  discount  and  take  security  included  the 
exercise  of  such  authority.  This  by  no  means  follows. 
In  the  absence  of  special  instructions  on  the  subject,  it 
would  depend  upon  the  rule  or  custom  which  the  house 
had  uniformly  adopted  for  itself. 

In  negotiations,-  made  on  its  owp  account,  where  security 
was  taken  in  the  method  spoken  of,  the  house,  it  seems,  had 
established  a  rule,  from  which  there  is  no  evidence  that  it 
had  ever  departed,  and  that  was  to  give  a  bond  to  reconvey, 
with  a  covenant  of  special  warranty. 

Printed  forms  of  bonds  of  this  description  were  in  the 
banking  house  at  the  time  of  this  transaction,  and  should 
have  been  regarded  in  the  nature  of  special  instructions  to 
Mr.  Taylor,  in  the  premises.  Indeed,  he  seems  to  have  so 
considered  it  himself,  for  the  first  bond  which  he  drew  and 
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tendered  to  Tidrick  and  Norris  corresponded  with  the  blank 
forms^  but  upon  the  suggestion,  by  Mr.  Tidrick,  that  the 
bond  should  be  in  its  terms  like  the  one  they  held  from 
Palmer,  it  was  accordingly  so  modified.  But  it  was  no  less 
the  duty  than  the  business  of  Tidrick  and  Norris  to  have 
ascertained  the  extent  of  Taylor's  powers  in  making  such  a 
bond.  By  so  doing,  they  would  have  learned,  in  all  pro- 
bability, that  Taylor  was  specially  restricted  to  the  condi- 
tions of  the  bond  which  he  first  presented.  If  this  is  true 
in  reference  to  negotiations  made  for  and  on  account  of  the 
banking  house  itself,  when  the  benefit  is  to  result  to  it,  a 
fortiori^  it  should  be  in  a  transaction  made  as  agents  by  the 
house  for  the  benefit  of  a  third  party.  In  such  a  case,  the 
habits  of  dealing  were  not  such  as  to  authorize  any  bond 
whatever  to  be  given  by  the  agents,  but  in  the  natural  course 
and  custom  of  business,  it  should  in  this  case  have  been 
given  in  the  name  of  Easley,  the  party  directly  interested, 
and  on  whose  account  the  negotiation  was  entered  into. 

Bat  the  chief  reliance  of  the  bond-holders  in  this  case,  in 
the  argument  of  their  counsel,  is,  that  the  acts  of  Taylor  in 
the  premises  were  subsequently  ratified  by  Rice.  If  so,  it 
is  equal  to  an  original  delegation  of  authority  to  bind  the 
principal.  But  we  are  not  able  so  to  interpret  the  evidence. 
At  the  time  certain  acts  were  done  by  Rice,  after  his  return 
from  the  East,  which  are  relied  upon  as  amounting  to  a 
ratification,  it  does  not  appear  in  the  evidence  that  he  was 
advised  that  any  bond  whatever  had  been  given  in  his 
name,  more  especially  with  the  objectionable  covenant  in 
question,  but  that  on  the  other  hand,  when  the  existence 
of  the  bond,  with  its  particular  covenants  and  terms,  was 
made  known  to  him,  he  very  promptly  repudiated  it  as 
an  unauthorized  act  by  Taylor.  This  is  very  clearly  our 
understanding  of  the  evidence,  when  considered  as  a  whole. 
The  conclusion,  therefore,  to  which  we  come,  is,  that 
Rice  is  under  no  obligation  to  execute  the  kind  of  deed 
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Stipulated  for,  in  the  paper  executed  by  Taylor;  that 
Tidrick  and  Norris  have  no  right  equitably  to  insist  upon 
it,  under  the  circumstances ;  that  under  a  special  warranty 
deed  from  Rice,  they  will  be  in  as  good  a  position  as  if  they 
had  taken  a  general  warranty  deed  from  Palmer,  under  his 
bond,  for  the  reason  that  in  law  they  have  the  benefit  of 
such  a  coTcnant  in  the  deed  from  Palmer  to  Bice,  and 
therefore  have  all  the  rights  and  protection  they  would 
have  had  under  their  contract  with  Palmer.  Nevertheless^ 
we  are  not  prepared  to  hold  that  Tidrick  and  Norris  should 
be  compelled  to  accept  from  Bice  a  special  warranty  deed, 
for  they  had  made  no  such  contract  with  Bice  or  his  agent, 
and  we  cannot  consent  to  make  a  different  contract  for 
thenu 

Under  the  peculiar  circumstances  of  this  case,  we  see  no 
alternative  but  to  reverse  the  decree  below  and  dismiss  the 
plaintiff's  bill,  unless  they  will  elect  to  accept  from  Bice  a 
special  warranty  deed  for  the  property  in  question ;  in 
which  event|  such  consent  being  signified  in  a  reasonable 
time,  the  same  decree  made  below,  in  all  respects,  will  be 
entered  in  this  court,  with  the  exception  of  the  modification 
suggested.  In  the  event  that  Tidrick  and  Norris  do  not 
elect  to  accept  a  special  warranty  deed  firom  Bice,  then  the 
case  at  law,  to  wit :  EasUy  v.  Tidrick  and  Norris,  which,  by 
the  agreement  of  the  parties,  had  been  consolidated  with  this 
suit,  after  it  had  been  dismissed  by  the  order  of  the  court, 
is  ordered  to  be  reinstated  in  accordance  with  the  stipula- 
tions of  the  parties,  and  the  two  causes,  thus  consolidated, 
will  be  remanded,  to  be  again  tried,  agreeably  to  the  prin- 
isiples  and  matters  settled  by  this  decision. 
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Bates  v.  Kemp. 

1.  Pbaotigi  oh  ducubbeb.  A  demurrer  to  an  answer  setting  up  three 
4iatinot  oauses  of  defense  was  sustained  in  the  court  below,  whidi  ruling 
was  rerersed  bj  the  Supreme  Court  as  to  the  first  cause,  and  was  not 
passed  upon  as  to  the  remuning  defenses.    It  was  held : 

1.  That  the  cause  was  remanded  for  trial  odIj  on  the  first  causey 
and  that  as  to  the  others  the  defendant  had  no  standing  in  court. 

2.  Thatxm  a  second  appeal,  the  Supreme  Oourt  would  consider  the 
sufBdencj  of  the  demurrer  as  to  the  defenses  undetermhied  on  the  flrti 
appeal 

S.  Pbomissobt  von:  DKraisa.  Where  two  notes  were  executed  for  the 
purchase  monej  of  real  estate,  and  the  payee  and  vendee  executed  Ui 
b(md  to  the  maker  conditioned  for  the  conTeTance  of  sudi  real  estate 
upon  the  payment  of  the  note  last  maturing,  it  was  held,  that  #ie  failure 
or  inability  of  sudi  vendor  to  make  the  conveyance  at  the  maturity  of 
audi  second  note  did  not  constitute  a  good  defense  to  an  action  on  the 
note  first  maturing,  by  a  third  party  holding  it  indorsed  after  maturity 
but  before  such  defense  existed. 

8.  Oasm  KZPLAQfBD.  SMpmm  T.  KMins^  10  Iow%  208,  explained  and  A- 
affirmed. 

Appeal  from  Polk  District  Court.    • 

Tuesday,  April  22. 

This  cause  was  before  this  court  at  the  June  term,  1861| 
and  reversed  on  the  ground  that  the  oourt  below  erred  in 
sustaining  plaintifiTs  demurrer  to  the  first  clause  of  defend- 
ant's answer.  See  12  Iowa,  99.  A  procedendo  accordinglj 
issued,  and,  at  the  August  term  of  the  District  C!ourt,  1861, 
plaintiff  replied  to  this  clause.  The  case  was  tried  before 
the  judge,  without  the  intervention  of  a  jury, — judgment 
for  plaintiff,  and  defendant  again  appeals. 

Caaady  &  Polk  for  the  appellant 

I.  We  maintain  that  the  court  erred  in  holding  that  the 
Sajnreme  Court  onlj  reversed  the  ruling  of  the  Distriot 
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Court  on  plaintiflTs  demurrer  to  defendant's  third  amended 
answer  as  to  the  first  count,  and  sustained  it  as  to  the 
other  two  clauses.  Bates  v.  Kemp,  12  Iowa,  99.  The  demur- 
rer was  a  general  demurrer  to  the  whole  answer,  and  was 
not  confined  to  any  part  of  the  same.  This  court  has 
repeatedly  held,  that  a  general  demurrer  to  the  whole 
declaration  or  answer  must  be  overruled  whenever  either 
of  the  counts  therein  is  good.  Chambers  v.  Latfirop,  Mor., 
102  ;    Coon  v.  Jones,  10  Iowa,  131 ;  Jones  v.  Worick,  Id.,  29. 

II.  We  have  already  seen  that  the  second  and  third 
counts  of  the  answer  stood  at  the  trial  unobjected  to  by  demur- 
rer  or  ot/ierwise.  Now,  unless  the  allegations  therein  con- 
tained,%re  wholly  immaterial,  defendant  should  have  been 
permitted  to  prove  them  on  the  triaL  The  court  cannot 
disregard  them  if  they  tend  to  set  up  a  defense,  even 
though  they  be  defective,  both  in  form  and  substance. 
Mackey  et  aL  v.  Mettler,  1  Iowa,  528 ;  Frentress  v.  Mdbley, 
10  Id.,  460. 

III.  It  is  well  settled  that  the  payment  of  the  last  note, 
and  the  conveyance  of  the  real  estate  for  which  it  was 
given,  are  dependent  covenants,  and  no  suit  can  be  brought 
to  recover  the  purchase  money,  unless  plaintiff  shows  a 
performance,  or  offer  to  perform  on  his  part  School  District 
No,  2  V.  Rogers,  8  Iowa,  816. 

IV.  It  is  equally  well  settled  that,  although  the  first 
note  (where  several  have  been  given  in  payment  for  real 
estate,)  is  independent  of  the  covenant  to  convey  until  the 
last  note  becomes  due ;  (when,  as  in  this  case,  the  convey- 
ance is  to  be  made,)  it  then  becomes  dependent  on  such 
covenant,  and  no  suit  can  be  brought  on  the  first  note, 
until  a  conveyance  is  made  or  tendered.  Cunningham  v. 
Orier,  4  Blackf.,  341;  Cox  et  al  v.  Hazard,  7  Id.,  409; 
Che  V.  Smith,  1  Ind.,  271 ;  Gavenor  v.  Fennimore,  8  Ind.,  136. 
•  V.  Again,  the  assignee  having  taken  the  note  after  due, 
took  it  subject  to  all  the  equities  between  the  partiea    Story 
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Prom.  N.,  §  178 ;  Shipman  v.  Bobbins^  10  Iowa,  208 ;  Runt 
V.  Livermore^  6  Pick.,  895. 

Curtis  BaieSj  pro  se.  It  is  not  contended  that  Lyon  con- 
veyed the  land,  which  formed  the  consideration  of  this 
note  before  the  note  was  indorsed  to  plaintiff.  Lyon  could 
not  after  the  indorsement,  by  any  act  or  omission  destroy 
the  rights  of  the  indorsee.  Story  Prom.  N.,  §  178 ;  Oamp- 
bell  V.  Eusch,  9  Iowa,  837 ;  Shipman  v.  Bobbins^  10  Iowa, 
208 ;  Bayley  on  Bills,  180,  note  p ;  5  Wend.,  20 ;  Woods  and 
Ebbart  v.  Morgan  et  al.,  Morris,  179,  876 ;  Sug.  Yen.,  181 ; 
Brandt  v.  Foster  et  at,  5  Iowa,  287 ;  1  Pars.  Cont,  216,  note 
j.  Equities  available  as  a  defense  must  be  prior  to  the 
transfer,  8  Cow.,  605;  Baker  v.  Wheaton,  6  Mass.,  509; 
Watson  V.  Bourne^  10  Id.,  887 ;  American  Bank  v.  JennesSy 
2  Met:,  288;  1  Scam.,  588;  6  Shep.,  179;  1  McMuUen, 
268;  10  Conn.,  80;  20  John.,  144. 

WfiiaHT  J. — ^It  is  first  objected  that,  upon  the  issue 
joined,  under  the  testimony,  the  finding  should  have  been 
for  defendant  We  are  very  clear,  however,  that  the  find- 
ing was  right  Defendant  admitted  the  execution  of  the 
note,  and  set  up  that  he  had  been  released.  Upon  him  was 
the  burden  of  proof.  So  hx  from  sustaining  it,  the  weight 
of  the  testimony  is  in  plaintiff's  favor. 

The  note  in  suit  was  made  to  Jonathan  Lyon,  or  order, 
of  date  October  1,  1856,  due  in  one  year.  Defendant,  for 
further  defense,  sets  up — 1.  That  Lyon  by  his  bond  agreed 
to  convey  to  defendant  certain  real  estate,  on  the  payment 
of  this  note  and  another  for  the  same  amount,  due  October 
1, 1868,  given  for  the  purchase  money ;  that  both  notes 
were  due  at  the  time  of  the  institution  of  this  suit,  and  that 
no  deed  had  been  tendered.  2.  After  setting  out  the  con- 
sideration as  above,  avers  that  Lyon  conveyed  said  real 
estate  to  one  Turner,  and  that  it  is  out  of  his  power  to 
ooDvej  the  same  to  defendant,  according  to  the  terms  of 
Vol.  Xffl.       29 
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his  bond,  and  that  the  note  was  assigned  to  plaintiff  after 
matority.  A  demurrer  to  both  these  pleas  was  sustained. 
When  the  cause  was  before  us  in  June,  1861,  the  suffi- 
ciency of  these  defenses  was  not  passed  upon.  When  it 
was  remanded,  defendant  claimed  the  right  to  introduce 
testimony  to  sustain  these  parts  of  his  answer,  to  which 
plaintiff  objected.  The  objection  was  sustained,  and  this 
ruling  is  now  assigned  for  error. 

The  District  Court  had  previously  sustained  the  demur- 
rer to  the  whole  answer,  and  defendant  did  not  amend. 
This  court  did  not  interfere  with  that  ruling,  except  as  to 
the  first  dause.  When  the  cause  was  remanded,  therefore, 
defendant  had  no  standing  in  the  court  below,  except  upon 
his  first  defense.  As  to  the  other  two  pleas,  he  was  out  of 
court. 

He  claims,  however,  that  the  demurrer  was  improperly 
sustained  as  to  these  pleas,  and  asks  their  examination. 
We  think  this  is  his  right,  and  therefore  pass  upon  their 
sufficiency. 

A  reference  to  a  few  facts,  and  the  application  of  the 
principles  of  law  governing,  will  be  sufficient  to  ^ow  that 
the  demurrer  was  properly  sustained.  It  is  not  shown  that 
the  second  note  was  due  at  the  time  of  the  assignment  of 
the  first  one  to  plaintiff.  Neither  does  it  appear  that,  at 
the  time  of  the  execution  of  the  bond,  or  the  transfer  of  this 
note  to  plaintiff,  Lyon  did  not  have  a  good  title  to  the 
property.  It  does  appear,  however,  that  Lyon  had  no  title 
at  the  time  the  deed  was  to  be  made  by  the  terms  of  the 
bond.  Now  this  note,  maturing  as  it  did  b^bre  the  con^ 
veyance  was  to  be  made,  was  independent  of  the  covenant  to 
convey.  And  if  it  be  admitted  that  it  was  in  Lyon's  hands 
at  the  time  of  the  maturing  of  the  bond,  it  would  be  treated 
as  dependent,  in  the  same  manner  as  the  last  note,  this 
rule  could  not  operate  to  defeat  plaintiff's  action.  At  the 
time  he  obtained  die  note  th^re  was  no  d^nse  to  it    1^ 
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payee  at  that  time  could  have  maintained  an  action  upon  it, 
and  the  holder  by  indorsement  was  clothed  with  the  same 
right  And  being  thus  clothed — ^there  being  at  that  time 
no  equities  in  favor  of  the  defendant — those  subsequently 
arising  could  not  avail  him  against  the  present  holder.  It 
is  true  the  note  was  overdue  at  the  time  of  the  negotiatii 
and  plaintiff  took  it  as  a  dishonored  instrument, 
ject  to  any  defenses  then  existing  against  it ;  but  not  sub] 
to  those  that  might  subsequently  arise.  {OampbeU  v.  Br 
9  Iowa,  837;  Shtpman  v.  Bobbins,  10  Id.,  208.) 

In  the  last  case,  this  language  is  used :  '^  Set-off  is  not  lik^ 
payment,  or  a  defense  going  to  the  want  or  {Sailure  of  the 
consideration,  or  fraud  in  obtaining  the  note.  These  attach 
to  the  note  itself)  or  the  transaction  out  of  which  it  arose, 
and  control,  qualify,  or  extinguish  the  plaintiff's  right  to 
recover,  and  therefore  are  available  against  an  indorsee 
taking  it  after  maturity."  Without  some  qualification  or 
explanation,  this  language  might  be  deemed  in  conflict 
with  the  ruling  now  made,  and  therefore  we  refer  to  it 
Properly  understood,  there  is  no  conflict  A  set-off  is  an 
equity,  (not  a  defense,)  between  the  parties  to  the  paper 
arising  out  of  other  independent  transactions.  And  there- 
fore, when  not  governed  by  some  statutory  rule,  it  cannot 
avail  the  party  taking  the  note  by  indorsement,  though 
existing  at  the  time  of  the  negotiation.  Fraud  or  a  want 
of  consideration  attach  to  the  note  at  its  inception,  and  of 
course  are  available  against  the  party  taking  it  after  matu- 
rity. A  failure  of  consideration,  while  it  in  one  sense 
attaches  to  the  note  itself  its  availability  depends  upon  the 
time  of  its  occurrence.  In  the  case  of  fraud,  the  payee 
could  not  maintain  his  action  at  the  time  of  the  transfer. 
So  in  case  of  a  want  of  a  consideration.  In  the  case  of  a 
future  of  consideration,  he  may  or  may  not  do  so.  If  he 
could  then  his  indorsee  can,  for  he  ought  not  to  be  affected 
by  what  may  subsequently  occur. 


Digitized  by 


Google 


228  SUPREME  COURT  OF  IOWA, 

Btftes  T.  Kemp. 

In  this  case,  if  the  indorsee  had,  at  the  time  of  his  pur- 
chase, gone  to  the  defendant  and  made  inquiry  as  to  the 
validity  of  the  note,  he  would  have  learned  that  at  that 
time  these  defenses  did  not  exist  It  was  his  duty  to  do 
this,  and  he  is  presumed  to  have  done  so.  He  had  made  his 
two  notes,  one  of  which  (that  in  suit)  matured  before  he 
was  entitled  to  a  deed.  If,  subsequent  to  the  transfer  of 
the  first  note,  (the  transfer  being  after  maturity,)  his  vendor 
places  it  out  of  his  power  to  make  a  deed,  the  indorsee 
should  not  be  the  sufferer. 

The  cases  of  liimers  v.  GUchrist,  1  Sandf  Sup.  C,  53, 
and  Hedges  v.  Healy,  9  Barb.,  214,  are  in  principle  like  the 
one  before  us.  In  the  first  case  the  note  was  transferred 
before  due,  but  the  consideratian  was  such  that  the  indorsee 
took  it  subject  to  all  the  equities  between  the  maker  and 
the  payee.  In  the  second,  the  note  was  payable  to  "  order" 
—  was  not  indorsed,  but  transferred  by  delivery  only, — 
and  it  was  held  that  the  holder  was  not  a  bona  fide  indorsee, 
and  that  the  note  was  open  to  any  equitable  defense  which 
the  maker  had  against  it  at  the  time  of  the  transfer.  In  the 
first  case  it  is  said  that  the  indorsee  took  it  subject  to  the 
equities  then  existing,  but  not  subsequent  ones.  These 
cases  difier  from  this,  only  in  the  fact  that  here  the  note 
was  indorsed  after  maturity.  But  in  each  the  indorsee 
stands  only  in  the  place  of  the  payee,  at  the  time  of  the 
transfer.  He  is  entitled  to  no  greater  protection,  nor  should 
he  be  subject  to  any  greater  burdens. 

Affirmed. 
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Davenpobt  Gas  Light  and  Coke  Company  v.  The  City  m  ^  • 

OF  Davenpobt.  '  13  229 

129    79 

1.  JuBOB :  nrBBBTT :  OHALLENai.  In  the  formation  of  a  jury  the  challenges      I  13    229I 
should  alternate  between  the  parties,  the  pbuntiff  haying  the  first  chal-      P^ 
lenge.    Beyision  of  1860,  g  3036. 

2.  Same  :  inteebst.  Where  in  an  action  against  a  city  a  juror  stated  that 
he  was  a  taxpayer  and  resident  of  the  city,  but  that  he  had  no  opinion 
as  to  the  case  which  would  preyent  his  rendering  a  yerdict  according  to 
tiie  law  and  the  eyidence,  it  was  held  that  the  court  did  not  err  in  sus- 
taining a  challenge  for  cause.  Beyision  of  1860,  g  3039. 

3.  PuBADOf o  oysB.  A  further  answer  upon  which  issue  was  joined  and  trial 
had,  which  presented  the  same  defense  set  out  in  the  counts  of  the  original 
answer,  to  which  a  demurrer  was  sustained,  operates  as  a  waiyer  of  any 
error  in  the  ruling  of  the  court  sustaining  the  demurrer. 

4.  CoHsnTunoir:  oov&rntuonoH:  muhioipal  indbbtbdnbss.  Article  11,  §3, 
of  the  Constitution  of  1867,  does  not  affect  the  yaiidity  of  contracts  en- 
tered into  by  munidpal  corporations  before  that  instrument  took  effect 

6u  KuiSAHOB:  DBFBNSB.  A  municipal  corporation  can  not  appropriate  to  its 
own  use  gas  fbmished  by  a  company,  and  ayoid  payment  therefor  on  the 
ground  tiiat  the  works  at  which  it  is  manufactured  are  a  nuisance,  when 
such  works  haye  neyer  been,  in  the  proper  manner,  declared  a  nuisance. 

6L  CovTBACi.  The  inability  of  a  municipal  corporation  to  pay  an  indebted- 
ness incurred  under  a  contract  made  by  competent  authority,  cannot  defeat 
an  action  thereon ;  neither  can  the  corporation  annul  such  a  contract  by 
notifying  the  other  party  that  it  cannot  and  will  not  pay  the  indebtedness 
which  will  be  incurred  by  its  execution. 

T.  EyiDEHCB:  BILL&  In  an  action  by  a  gas  light  company  agists  municipal 
eorporation  for  the  yalue  of  gas  fVimished  under  a  contract  for  two  months 
named,  it  was  held,  that  the  bills  for  gas  furnished  during  the  months 
immediately  preceding  under  the  same  oontract,  approyed  by  the  council 
of  the  corporation,  were  admissible  for  the  purpose  of  showing,  firstj  the 
Dumber  of  lamps  lighted,  and  second^  that  the  city  recognized  the  yaiidity 
of  the  contract  under  which  it  was  furnished,  and  its  liability  to  pay  for 
the  same 

8.  Boil  OF  U.CBPT10H8L  A  general  exception  to  the  giying  of  each  of  "the 
instructions  embraced  in  the  charge  of  the  court"  when  the  charge 
inyolves  seyeral  propositions  of  law,  any  one  of  which  is  not  erroneous, 
presents  no  question  for  reyiew  on  appeal  The  same  rule  applies  to  a 
general  exception  by  one  party  to  the  giving  of  instructions  asked  by  the 
other ;  but  when  instructions  are  asked  and  refused,  and  such  refiisal  is 
noted  on  the  margin  of  each  instruction,  a  general  exception  presents  a 
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question  for  review  upon  each  instruction  so  refused.  By9er  y.  YTew^er- 
50r,  2  Iowa,  463  ;  dted  and  explained. 

9.  Contract:  pubuo  posts.  The  phrase  "public  posts"  in  a  contract  for 
the  lighting  of  a  city  with  gas,  mdudes  posts  erected  and  used  for  the 
benefit  of  the  public,  and  is  not  restricted  to  those  ovoned  by  the  city. 

Appeal  from  Scott  District  Court. 

Monday,  June  2. 

Tms  action  was  brought  on  the  22d  September,  1858, 
upon  a  special  contract  to  recover  for  gas  >  furnished  one 
hundred  and  eighty-six  lamp  posts  in  the  streets  of  the 
city  during  the  months  of  July  and  August  of  that  year. 
The  contract  was  dated,  August  6,  1857 ;  and  by  its  terms 
plaintiff  were  to  supply  the  public  lamp  posts,  erected  and 
to  be  erected,  for  a  specified  sum  per  month,  for  the  whole 
unexpired  term  of  the  charter.  The  amount  claimed  was 
$1,278.95,  the  recovery  $986 ;  and  from  the  judgment 
defendant  appeals. 

Jarrves  T.  Lane  and  James  Gfrant,  for  the  appellant,  cited 
JSyser  v.  Weiss^ber^  2  Iowa,  481 ;  8  Kent,  568 ;  Irwin  v. 
Dixon,  10  How.,  84 ;  Tfhe  State  v  Carver,  5  Strob.,  217 ; 
Brown  v.  Oraham,  24  111.,  628 ;  Boyle  v.  Levings,  24  DL, 
223 ;  Peoria  v.  Hughes,  Id.,  231. 

Charles  E,  Putnam  and  John  N.  Rogers  for  the  appellee, 
cited :  1.  As  to  the  waiver  of  error  by  pleading  over,  Dun- 
can V.  Hdbart  et  al,,  8  Iowa,  887 ;  Taylor  v.  OaJkmd,  8  G. 
Greene,  17 ;  Oillis  v.  Matthews,  4  Id.,  254 ;  Ford  v.  Jefferson 
County,  4  Id.,  278 ;  Angus  v.  Campbell,  8  Iowa,  582  ;  Plum^ 
mer  v.  Rhoads,  4  Id.,  587.  2.  As  to  the  ruling  of  the  court 
upon  the  challenge  for  cause.  Wood  v.  Stoddard,  2  John., 
194 ;  BusseU  v.  Hamilton,  2  Scam.,  56 ;  Peck  v.  The  Free- 
holders  of  Essex,  1  Zab.,  656 ;  Merle  v.  The  Board  of  SL 
Louis,  11  Mo.,  427 ;  The  Mayor,  dc,  v.  Ooetchuos,  7  Gteo., 
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139;  The  Stale  v.  WUliams,  30  Mo.,  184;  Hawks  y.  The 
Inhabitants  of  Kennebeck^  7  Mass^  461 ;  Taium  v.  Young^  1 
Port.  (Ala).,  298;  The  State  v.  Arther,  2  Dev.,  217;  The 
United  States  v.  (hmeO^  2  Mason,  91.  3.  As  to  the  suffi- 
ciency of  a  general  exception  to  the  instruction  of  the  court 
Oliver  v.  PhelpSj  1  Zab.,  597 ;  ffaggart  v.  Morganj  1  SelA, 
422 ;  Jones  v.  Osgood^  2  Id,  233 ;  Hunt  v.  Maybee,  3  Id., 
266 ;  Hunt  v.  The  Rensselaer  and  Saratoga  Railroad  Com- 
pany^ 4  Id.,  37 ;  OaldweU  v.  Murphy,  1  Kern.,  416 ;  Decker 
Y.  Matthewsy  2  Id.,  313.  4.  As  to  the  construction  of  the 
words  "  public  posts.''  Beekman  v.  Tfie  Saratoga  and  Sche- 
nectady Railroad  Company ,  3  Paige,  46 ;  Bloodgood  v.  The 
M.&H.R,K  Co.,  18  Wend.,  9 ;  Buffalo  and  New  York 
JSailroad  Company  v.  Brainard,  5  Seld.,  100 ;  City  of  Oin- 
innnaU  v.  Whitens  Lessees,  6  Pet.,  431 ;  HurUer  v.  Trustees 
of  Sandy  HiU,  6  Hill,  407. 

WRiaHT,  J. — ^Appellant  assigns  thirteen  distinct  grounds 
of  error,  for  the  reversal  of  this  judgment  So  far  as  thej 
are  insisted  upon  in  argument,  we  proceed  to  notice  them. 

L  A  juror  stated,  ''that  he  was  a  taxpayer  in  the  cily, 
lived  in  the  sixth  ward,  did  not  believe  it  was  right  for  the 
inhabitants  of.  that  ward  to  pay  their  share  of  the  taxes, 
Bnd  get  no  gas,  but  had  na  opinion  as  to  this  cause  which 
would  disqualify  him  from  rendering  a  verdict  according 
to  the  law  and  evidences."  On  this  statement,  plaintiff 
challenged  for  cause,  and  the  challenge  was  sustained 
Under  clause  2,  §  3039  of  the  Revision,  if  the  court,  in  the 
exercise  of  a  sound  discretion,  is  brought  to  the  conclusion 
that  the  juror  will  not  act  with  entire  impartiality,  the  chal- 
lenge should  be  sustained.  There  was  no  abuse  of  this 
discretion  in  this  case,  and  the  ruling  is  therefore  affirmed. 
The  court  might  well  conclude  that  the  juror  would  not 
act  with  entire  impartiality,  and  hence  that  there  was  actual 
bias. 
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n.  In  the  formation  of  the  trial  jury,  defendant  insisted 
that  plaintiff  should  first  exhaust  all  their  peremptory 
challenges.  The  court,  however,  required  the  parties  to 
alternate,  the  plaintiff  first  and  defendant  afterwards,  until 
both  had  completed  their  challenges.  This  was  correct| 
certaiply,  under  the  Code  of  1851,  §  1774,  in  force  when 
this  action  was  commenced.  The  corresponding  section  in 
the  Rev.  (8036,)  changes  the  phraseology  somewhat,  but  we 
think  the  meaning  is  the  same.  The  words  ^'  in  term/' 
would  be  entirely  superfluous,  under  any  other  construction. 

ni.  Certain  pleas  of  the  defendant  were  demurred  to,  the 
demurrer  sustained,  and  this  is  the  next  matter  challeng- 
ing our  attention.  These  pleas  are  numbered  2,  8,  4,  6,  7, 
9,  10  and  11.  Some  of  these  were  in  the  nature  of  denials 
of  plaintiff's  petition,  or  parts  thereof  and  so  far  as  there 
was  any  error  in  holding  them  defective,  defendant  waived 
the  same  by  his  "  further  answer"  afterwards  filed,  which 
covers  the  same  ground,  —  upon  which  there  was  an  issue 
and  trial.  This  remark  applies  to  the  third  and  fourth 
pleas  certainly.  Whether  it  does  to  others,  we  need  not 
determine,  as  we  are  clear  that  as  to  them  the  demurrer 
was  properly  sustained.  And  we  prefer  to  take  this  view 
of  the  case,  from  the  fact  that  questions  are  raised  which  it  is 
important  should  be  settled,  for  the  guidance  of  the  parties 
in  future. 

The  second  plea  sets  up  that  on  the  5th  September,  1857, 
the  time  of  the  adoption  of  the  present  Constitution,  the 
city  was  indebted  to  an  amount  in  the  aggr^ate  exceeding 
five  per  centum  on  the  state  and  county  valuation  of  the 
previous  year ;  that  no  public  lamp  posts  were  then  erected, 
and  that  it  was  not  competent  for  the  city  after  that  date  to 
become  further  indebted  for  any  purpose ;  and  that  said 
plaintiffs,  for  gas  furnished  thereafter,  could  not  recover. 

The  language  of  the  Constitution  (Art  xi,  §  8)  is :  **  No 
county  or  other  political  or  municipal  corporation  shall  be 
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allowed  to  become  indebted  in  any  manner,  or  for  any 
purpose,  to  an  amount  in  the  aggregate,  exceeding  ^ve 
per  centum  on  the  value  of  the  taxable  property,  within 
such  county  or  corporation,  to  be  ascertained  by  the  last 
state  and  county  tax  lists,  previous  to  the  incurring  of  such 
indebtedness."  We  are  to  inquire,  first,  whether  this 
prohibition  is  applicable  to  the  contract  now  under  consid- 
eration. We  think  most  clearly  not  It  was  made  on  the 
6th  of  August,  1857,  and  the  Constitution  was  not  in  force 
until  in  September.  The  contract  created  the  liability.  It 
was  by  this,  and  at  its  date,  that  the  indebtedness  was  in- 
curred, within  the  meaning  of  the  Constitution,  and  the 
subsequent  prohibition  could  not  interfere  with  the  rights 
or  obligations  of  the  parties  to  it  It  is  as  if  the  city  had 
contracted  for  the  erection  of  a  market  house,  a  public  hall, 
for  the  building  of  a  bridge,  culvert,  or  the  like,  agreeing 
to  pay  a  certain  sum  when  the  work  should  be  completed. 
If  the  contract  was  made  prior  and  the  work  done  subse- 
quent to  the  5th  September,  1857,  the  Constitution  could 
not  change  or  afiTect  the  same. 

The  seventh  plea  is,  that  the  Gtaa  works,  where  plaintiff 
manufacture  the  gas  furnished  and  sued  for,  were,  at  the 
time  referred  to  in  the  petition,  and  continue  to  be,  a  nuis- 
ance ;  that  the  city  under  its  charter  has  authority  to  prohibit 
but  not  to  legalize  a  nuisance,  and  that  a  contract  made  for 
gas  furnished  at  such  a  place  is  not  binding. 

If  the  Gas  works  referred  to  constituted  a  nuisance,  then 
it  was  the  right  and  duty  of  the  city  to  so  declare.  But 
until  this  is  done,  and  the  fact  found,  we  are  not  aware  of 
any  rule  which  would  permit  the  city  to  appropriate  to 
its  own  use  the  gas  furnished,  receive  the  benefit  thereof 
and  then  refuse  to  pay  for  it  upon  the  ground  that  the 
place  where  the  same  was  manufactured,  was  a  nuisance. 
No  individual  consumer  could  certainly  set  up  such  a  de- 
fense, nor  can  the  city. 
Vol.  Xm.      30 
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The  eleventh  plea  is,  that  by  the  acta  incorporating  said 
citj,  the  corporation  is  not  authorized  to.levj  a  tax  of  over 
five  mills  on  the  dollar  in  any  one  year,  unless  the  question 
of  levying  the  same  is  first  submitted  to  the  legal  voters ; 
that  prior  to  the  1st  of  July,  1858,  all  the  taxes  levied  for 
that  year  had  been  appropriated ;  and  that  there  was  no 
mode  by  which  a  specific  tax  could  be  raised  for  lighting 
the  streets,  except  by  petition  to  do  so ;  that  no  such  peti- 
tion had  been  presented;  that  plaintif&  were  notified  of 
these  &cts  prior  to  the  1st  of  July,  1858 ;  after  which  time 
the  city  waa  not  liable. 

We  cannot  see  why  the  city  should  be  released  from  its 
liability  to  fulfill  this  agreement,  because  it  could  not  pay 
in  the  year  1858.  Not  only  so,  but  if  five  mills  on  the 
dollar  would  not  pay  this  with  other  debts,  (if  this  amount 
was  levied,  even,  which  is  not  averred,)  then  the  question 
of  raising  more  could  have  been  submitted  to  the  legal 
voters,  as  pointed  out  in  this  plea.  Nor  could  the  fact  that 
the  property  holders  to  be  benefited  had  failed  to  petition 
for  the  levy  of  a  specific  tax,  release  the  city.  If  there  is 
no  property  of  the  city  from  which  the  debt  can  be  made, 
then  the  question  of  the  authority  of  the  city  council  to 
raise  the  means  to  liquidate  this  debt  by  taxation  or  other- 
wise, might  and  would  become  material.  But  if  the 
contract  was  binding  upon  the  city,  and  this  is  not  denied, 
so  far  as  the  authority  to  execute  it  is  concerned,  then  the 
ability  to  finally  pay  the  indebtedness  incurred  and  arising 
thereunder,  cannot  defeat  this  action. 

Appellant^s  counsel  do  not  insist  upon  the  pleas  numbered 
5,  9  and  10,  and  we  need  not,  therefore,  notice  them. 

IV.  On  the  trial,  plaintiflfe  oflfered  in  evidence  certain 
bills  for  gas  for  the  months  of  December,  1857,  January, 
February,  March,  April,  May  and  tlune,  1858,  the  same 
having  been  presented  to  and  allowed  by  the  city  council, 
and  paid.    These  bills  were  for  gas  famished  lamps  or 
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posts  in  the  streets  of  thp  city,  being  the  same  posts  for  the 
lighting  of  whichtin  July  and  August  this  suit  is  brought 
This  evidence  was  objected  to.  1.  Because  such  payment 
does  not  imply  a  liability  to  pay  a  future  bill,  and  espe- 
cially -where  the  gas  was  furnished  after  notice  of  refusal  to 
pay  as  admitted  by  plaintiflf.  2.  Because  it  is  not  compe- 
tent to  thus  prove  that  the  lamps  thus  lighted  were  on  pub- 
lic posts. 

We  have  no  hesitation  in  saying  that  this  testimony  was 
most  clearly  admissible.  Whether  it  was  competent  to  thus 
prove  the  matters  referred  to  in  the  second  objection  we  do 
not  now  discuss,  as  that  will  more  properly  come  under 
review,  when  we  come  to  consider  the  instructions.  But  to 
show  the  number  of  posts  lighted,  (and  this  was  a  question 
of  feet  controverted  by  the  parties,)  and  that  the  city  had 
recognized  its  liability  to  pay  the  debt  now  sued  on,  the 
testimony  was  very  pertinent  It  is  not  true,  as  stated, 
that  such  payment  does  not  imply  a  liability  to  pay  a 
future  bilL  If  one  party  has  undertaken  to  do  a  particu- 
lar thing  from  month  to  month,  and  as  often  as  required 
performs  the  contract,  the  opposite  party  has  from  such 
acts  good  right  to  presume  that  as  long  as  he  performs  on 
his  part,  the  party  undertaking  will  continue  to  comply. 
Thus  if  A  agrees  to  furnish  B  one  horse  each  month  for 
one  year,  and  B  pays  for  the  same  from  time  to  time  as 
the  bills  are  presented,  A.  has  certainly  a  right  to  presume, 
(aside  fix)m  the  binding  effect  of  the  contract,)  when  he 
delivers  another  horse,  that  the  bill  will  be  in  like  manner 
paid.  But  it  is  said  there  was  notice  that  the  bills  would 
not  be  paid,  and  as  this  is  much  relied  upon  by  defendant^ 
we  here  notice  it 

It  seems  to  us  that  the  entire  meaning  and  effect  of  this 
notice  is  misapprehended.  If  the  lamps  lighted  were  upon 
public  poets,  then  the  city  could  not  repudiate  this  contract 
upon  the  assumption  that  no  tax  could  be  levied  to  pay 
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the  liability  thereby  incurred,  ^thout  being  petitioned 
therefor  by  the  owners  of  more  than  half  the  property  so 
to  be  taxed.  And  this  is  all  there  is  of  this  notice.  The 
resolutions  passed  by  the  city  council,  of  which  the  Qta 
Company  had  notice,  were  of  date  June  11,  1858,  as 
follows :  "  First  That  from  and  after  the  first  day  of  next 
July,  the  city  will  pay  for  no  more  gas  until  property- 
owners  petition  therefor,  under  the  provisions  of  the  char- 
ter. Second  That  notice  be  and  is  hereby  given  to  the 
Davenport  Gas  Light  and  Coke  Company ;  that  from  and 
after  the  80th  of  June,  instant,  we  shall  not  use  gas  in  the 
public  lamps;  and  that  the  superintendent,  or  whoever 
has  the  matter  in  charge,  be  directed  from  and  after  that 
date  to  see  that  no  gas  lamps  are  lighted,  as  the  same  will 
not  be  done  by  order  or  consent  of  the  city."  But  such 
resolves  could  not  revoke  the  contract  made  with  the  Gas 
Company  any  more  than  they  could  compel  the  furnishing 
of  gas  in  a  manner  and  for  prices  difTerent  from  those  fixed 
by  its  terms.  If  there  was  a  liability  to  pay  these  bills, 
the  liability  continued,  notwithstanding  this  action  of  the 
city  council,  and  notice  thereof  to  the  company.  Not  only 
80,  but  as  applied  to  the  admission  of  these  bills,  the  rule 
applies,  that  individuals  are  held  to  "  a  careful  adherence 
to  truth  in  their  dealings  with  each  other,"  and  one  party 
cannot  by  his  **  representations  or  silence  involve  another 
in  onerous  engagements,  and  then  defeat  the  calculations  and 
claims  his  own  conduct  has  superinduced."  (23  How.,  881.) 

V.  We  next  come  to  the  examinations  of  the  instruc- 
tions given  and  refused,  of  which  appellants  complain.  In 
doing  so,  we  shall  not  undertake  to  quote  and  give  our 
views  upon  each,  but  shall  state  generally  the  law,  as 
applicable  to  the  case.  Before  doing  this,  a  matter  some- 
what preliminary,  merits  attention. 

From  the  bill  of  exceptions,  it  appears  that,  of  the  fifteen 
instructions  asked  by  defendant,  eleven  "  were  reftised,  to 
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•wliich  defendant  excepted."  The  charge  of  the  court 
covers  ten  pages,  and  at  the  conclusion  thereof  it  is  stated 
'^  to  the  giving  of  each  of  which  instructions  the  defendant 
excepted."   * 

It  is  now  insisted  that  under  the  Bevision  of  1860,  this 
method  of  excepting  presents  no  question  for  our  review, 
if  any  one  of  the  instructions  asked  were  properly  refused, 
and,  as  applied  to  the  charge  of  the  court,  if  any  part  of 
it  was  correct  Our  construction  of  the  statute  (§§  3051  to 
8061,)  is,  that  appellant's  position  is  correct  as  to  the 
"charge"  of  the  court,  but  not  as  to  the  instructions 
refused.  These  are  in  distinct  paragraphs,  and  marked  in 
the  margin  "  refused."  They  each  enunciate  some  rule  or 
rules  of  law,  which  defendant  claims  were  applicable,  and 
should  have  been  given.  K  any  one  was  improperly  re- 
fused, therefore,  there  was  a  ruling  upon  the  law  or  propo- 
sition as  there  stated,  and  as  that  particular  proposition  was 
called  to  the  attention  of  the  court,  and  insisted  upon  by 
the  party  asking  it  as  the  law  governing  the  case,  tiiere  is 
no  chance  for  surprise,  nor  any  fair  ground  for  claiming 
that  the  mind  of  the  judge  was  not  called  to  what  it  was 
that  counsel  would  have  him  hold.  Not  only  so,  but  the 
statute  on  this  subject  seems  to  recognize  a  distinction 
between  instructions  asked  and  refused,  and  the  "charge" 
of  the  court  For,  speaking  of  the  latter,  it  declares  that 
"  every  part  or  paragraph  shall  be  deemed  approved,  unless 
excepted  to  before  the  retiring  of  the  jury ;  if  so  excepted 
to,  that  fact  and  by  whom  excepted  to,  whether  by  plain- 
tiff or  defendant  shall  be  stated  by  the  court  on  the  margin, 
against  such  instruction,  or  part  of  the  charge."  As  to 
the  former,  however,  there  is  no  such  requirement  The 
necessity  for  this  rule  is  well  stated  in  Jan/es  v.  Osgood^  2 
Seld.,  288.  "  The  rules  on  this  subject,"  says  Johnson,  J 
"  are  tending  rather  to  increased  strictness,  and  not  at  8 
to  relaxation.    They  have  their  foundation  in  a  just  regai 
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to  the  fair  administration  of  justice,  which  requires  that 
when  an  error  is  supposed  to  have  been  committed,  there 
should  be  an  opportunity  to  correct  it  at  once,  before  it  has 
had  any  consequences ;  and  does  not  permit  the  party  to 
lie  by  without  making  his  objection,  and  take  the  chances 
of  success  on  the  grounds  on  which  the  judge  has  placed 
the  cause,  and  then,  if  he  fails  to  succeed,  avail  himself  of 
an  objection,  which,  if  it  had  been  stated,  might  have  been 
removed"  And  the  rule  here  held  applicable  to  the 
*' charge"  of  the  court,  applies  to  instructions  asked  and 
given,  to  which  the  other  party  objects.  A  general  excep- 
tion, if  any  instruction  is  good,  will  present  no  question  for 
review  in  this  court 

It  is  proper  to  state  that  the  case  of  Eyser  v.  Weissgerbery 
2  Iowa,  463,  was  decided  under  the  old  law,  and  followed 
what  we  regarded  the  •  then  settled  practice  of  the  state. 
The  Eevision,  in  our  opinion,  however,  has  given  the  rule, 
a  rule  which  accords  with  our  views  of  justice  and  pro- 
priety, and  as  the  question  has  been  made  now  for  the  first 
time,  and  argued  by  able  counsel,  we  have  deemed  it  proper 
to  settle  it  at  once,  though  the  conclusion  arrived  at  after 
carefully  examining  the  instructions,  does  not  render  its 
determination,  in  all  its  bearings  and  forms,  strictly  neces- 
sary. 

As  the  appellant  claims  that  there  was  error  in  refusing 
his  instructions,  we  may  properly  examine  them.  And, 
in  considering  them,  it  is  proper  to  premise,  that  the  issue 
of  fistct  mainly  controverted,  and  to  which  most  of  the  in- 
structions have  reference,  was  whether  the  posts,  for  the 
lighting  of  the  lamps  on  which  this  suit  is  brought,  were 
public,  in  such  a  sense  as  to  render  the  city  liable.  It  is 
claimed  that  they  did  not  belong  to  the  city,  were  not  city 
property,  that  the  city  did  not  erect  them,  that  they  had 
not  been  dedicated  to  the  public,  for  that  there  had  been 
only  a  casual  use  for  less  than  a  year,  and  that  the  ci^ 
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never  had,  by  any  order,  ordinance  or  resolution,  declared 
ihem  public  lamp  posts.  It  was  claimed  by  the  plaintifGs, 
on  the  other  hand,  that  to  bring  these  lamps  yrithin  the 
contract,  it  was  not  necessary  that  the  ownership  should  be 
in  the  dty,  that  though  not  owned  by  the  city  or  public, 
they  would  still  be  **  public  lamps,"  if  they  were  erected 
for  the  use  and  benefit  of  the  public,  as  contradistinguished 
fixim  private  individuals,  and  were  in  fact  so  used,  and 
that  this  was  especially  Irue,  if  they  were  erected  under 
an  agreement  with  the  city,  (or  public,)  were  under  its 
supervision,  and  have  been  recognized  and  ti^eated  as  of 
this  character. 

The  claim  or  view  taken  by  plaintiff  was  substantially 
sustained  by  the  court,  and,  as  a  consequence,  defendant's 
instructions  were  refused,  and  we  think  very  properly. 
Were  these  posts  "  public"  within  the  meaning  of  the  con- 
tract, was  the  fact  to  be  determined.  To  make  them  such, 
so  far  as  to  enable  the  plaintiffs  to  recover  in  this  action,  it 
was  not  necessary  that  they  should  belong  to  the  city,  any 
more  than  a  building  used  for  a  public  purpose,  but  rented 
from  an  individual,  for  the  lighting  of  which  by  gas  the 
city  was  sought  to  be  made  liable.  If  they  were  intended 
and  understood  by  both  parties  to  be  "  public,"  and  were 
accepted  and  recognized  as  such  by  the  city  council,  it  was 
sufficient  to  entitle  the  plaintifb  to  recover,  though  they 
might  not,  according  to  a  technical,  abstract  definition, 
oome  within  the  meaning  of  "public  lamp  posts." 

The  notice  of  the  11th  of  June  can  legitimately  have 
but  little  bearing  upon  this  question,  for  the  order  to  dis- 
continue is  not  placed  upon  the  grotmd  that  the  posts  are 
not  "  public,"  nor  is  such  a  thing  pretended  nor  intimated. 
On  the  contrary,  in  the  very  resolutions  providing  for  the 
notice,  they  are  styled  and  recognized  as  "  public  posts." 

YI.  Without  referring  to  the  testimony  in  detail,  we 
state  that  the  verdict  was  clearly  warranted,  and  that  there 
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was,  therefore,  no  error  in  overruling  the  motion  for  a  new 
trial,  and  in  arrest  of  judgment  Notwithstanding  the 
confidence  with  which  this  point  appears  to  be  urged  by 
counsel,  we  do  not  see  how  the  jury  could  have  determined 
otherwise,  under  the  evidence  submitted.  So  fieur  from  its 
being  a  case  where  the  evidence  was  strongly  against  the 
verdict,  or  manifestly  against  it,  as  some  of  the  cases  ex- 
press it,  or  a  case  where  injustice  has  been  done,  the  weight 
of  the  evidence  decidedly  preponderates  in  fevor  of  the 

finding,  and  we  cannot  disturb  it. 

Affirmed. 


Denegre  v.  Haun  et  dL 

1.  Judgment  lien.  Under  the  Code  of  1861  the  lien  of  a  judgment  at- 
tached to  whatever  interest  the  defendant  had  in  real  estate,  whether 
such  interest  appeared  of  reoord  or  not 

S.  Same:  LnnrATiOK:  sgibbfaous:  bevttor.  Under  the  Code  of  1861 
the  lien  of  a  judgment  continued  in  force  for  ten  jeara,  but  the  right  to 
enforce  it  by  execution  existed  for  but  five  years,  unless  revived  by  9cin 
fadaa, 

3.  Samx:  rbvtvor  or  Lisy:  soirb  faoia&  Where  two  judgments  were 
recovered,  one  in  1847  and  one  in  1848,  which  subsequently  attached 
under  the  Code  of  1861,  as  liens  upon  equitable  interests  in  certain  real 

,  estate,  which  judgments  remaining  unsatisfied  in  1864,  a  new  judgment 
was  recovered  on  them  as  in  an  action  of  debt,  for  an  amount  equal  to 
both  judgments  and  costs  up  to  that  date,  it  was  held,  that  the  judg- 

'  ments  of  1847  and  1848  were  merged  m  the  judgment  of  1864,  and  that 
the  liens  of  the  same  upon  the  real  estate  of  the  defendant  were  thereby 
discharged;  and  that  a  sheriflfs  sale  of  the  premises  under  the  last  judg- 
ment, made  in  1868,  conveyed  the  interest  of  the  defendant,  subject  to 
any  other  liens  thereon  or  rights  therein  acquired  prior  to  the  rendering 
of  such  judgment 

4.  JuDOXBNT  Of  SCIRE  FAOiAS.  In  scire  fiidas  no  new  judgment  should  ba 
entered ;  but  the  court  should  order  that  the  plaintiff  haTe  execution  on 
the  judgment  described  in  the  writ  and  for  costs. 
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ft.  LixN :  REYiTOR.  While  a  judgment  maj  be  revived  there  is  no  revivor 
of  the  lien  of  a  judgment  on  real  estate.  The  revivor  of  a  judgment  by 
adrefadat  creates  no  new  lien.' 

Appeaijivm  Clinton  Diitrict  Court 

Monday,  Junb  2. 

The  facts  are  stated  in  the  opinion  of  the  court 

(hunt  and  Smith  for  the  appellant,  contended  that  a  re- 
vivor of  the  judgmeut  also  operated  as  a  revivor  of  the 
lien.  2  Bour.  Law  Diet,  "Revive;"  "Scire  Facias;"  1 
Tenn.,  388 ;  7  Verm.,  64 ;  Dickerson  v.  AUison^  10  Georgia, 
537 ;  3  Bac.  Abr.,  Execution,  H ;  Clippinger  v.  Miller,  1 
Pen.  &  W.,  61;  Trevor  v.  EUenberger,  2  Id.,  94;  Penn  v. 
HamiUon,  2  Watts,  63 ;  Ebright  v.  The  Bank,  1  Id.,  399 ; 
3  Bac.  Abr.,  407 ;  Knight  v.  Nutt,  1  T.  R,  209;  PhiUips 
V.  Brown,  6  Id.,  282 ;  Dixon  v.  Heshp,  Id.,  365 ;  D(mgh' 
erty's  Estate,  9  Watts  &  S.,  189. 

Baker  and  Bailey  for  the  appellee,  contended : 
1.  Upon  scire  Jadas  the  order  should  be  that  plaintiff 
have  execution.  1  Tidd's  Pr.,  1047;  3  Bur.,  1790;  6  Iowa, 
89 ;  2.  That  the  liens  of  the  old  judgments  were  extinguished 
by  the  new  judgment  18  Wend.,  621 ;  7  Cow.,  540 ;  1  Ed. 
CL,  609;  2  Id.,  165;  6  Paige,  88;  7  Barb.,  341;  3  Id., 
819;  Harfs  Appeal,  8  Penn.,  185;  1  Id.,  101 ;  2  Id.,  490; 
8  Binn.,  443 ;  7  Penn.,  65;  2  Gratt,  44;  Wood  v.  Maine^ 
1  G.  Ghpeene,  275 ;  Harrington  v.  Sharp,  1  G.  Greene,  131. 

Baldwin,  C.  J.  —  The  plaintiff  recovered  two  several 
judgments  in  the  District  Court  of  Clinton  County,  against 
the  Hauns  and  one  Samuel  Peck  —  one  bearing  date  Sep- 
tember 14, 1847 ;  the  other.  May  8,  1848.  In  1854,  these 
judgments  remaining  unsatisfied,  the  plaintiff  filed  his 
petition,  for  the  purpose,  as  it  is  now  claimed,  of  reviving 
the  right  to  an  execution  in  each  of  said  causes.    Upon  this 

petition,  the  19th  of  September,  1854,  a  judgment  as  upon 
Vol.  Xni.        31 
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an  action  of  debt,  was  entered  up  for  the  full  amount  of 
both  the  former  judgments,  with  interests  and  costs  up  to 
that  date. 

On  this  last  judgment,  on  the  4th  of  December,  1868, 
an  execution  issued,  and  the  interest  of  the  Hauns'  in  the 
real  estate  in  controversy  was  sold,  and  purchased  by  the 
plaintiff,  and  deeds  executed  by  the  sheriff,  in  pursuance 
of  the  terms  of  the  sale. 

On  the  10th  day  of  February,  1849,  the  said  Hauns 
made  a  contract  with  the  school  fund  commissioner  of  said 
county,  by  which  they  purchased  the  lands  sold  by  said 
sheriff  of  said  conmiissioner,  paying  a  portion  of  the  pur- 
chase money  down,  and  receiving  a  bond  showing  that  they 
were  entitled  to  a  deed  for  the  lands  thus  purchased,  when 
the  purchase  money  was  all  paid.  This  bond  or  contract 
was  assigned  to  one  Townsend  Cox,  the  assignment  bear- 
ing date  October  81st,  1858. 

Cox,  by  his  attorney,  John  P.  Cook,  assigned  this  contract 
on  the  25th  day  of  June,  1856,  to  John  R  Turner,  and 
Turner  obtained  a  patent  for  the  lands  thus  sold,  from  the 
State  of  Iowa,  cm  the  9th  day  of  September,  1855.  It 
appears  from  the  agreed  statement  of  &ctB,  that  the  assign- 
ment by  the  Hauns  to  Cox,  was  in  security  of  a  debti  due  • 
from  them  to  Greenway  Brothers  k  Co.,  of  which  firm  Cox 
was  a  member;  that  Turner  was  an  agent  of  the  Galena 
&  Chicago  Union  Railroad  Company;  that  he  holds  the 
said  lands  in  trust  for  said  company;  that  W.  G.  Haun 
agreed  with  John  Clark,  as  the  agent  of  said  Railroad  com- 
pany, to  sell  said  land  for  about  $27.00  per  acre;  that 
Clarke  and  Haun  went  to  Davenport,  where  Cook  and 
Dillon  held  said  assigned  contract  for  Cox,  and  the  money 
was  paid  as  follows :  to  Cook  and  Dillon,  as  agents  of  Gox^ 
about  $5,000,  to  the  school   Amd  commissioner    about 

$ ,  and  to  Haun  $300  to  400,  and  the  contract 

assigned  to  Turner,  as  above  stated. 
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The  plaintiff  by  his  present  proceeding  seeks  to  qmet 
in  time  the  title  to  said  lands  purchased  at  said  sheriff's 
sale.  The  respondent,  Tomer,  claims  that  the  said  lands 
were  not  subject  to  the  lien  of  plaintiff's  judgment,  and 
that  no  title  passed  by  virtue  of  the  sheriff's  deeds.  The 
court  below  dismissed  the  complainant's  bill  for  want  of 
equity,  and  from  this  order  he  appeals. 

The  interest  the  Hauns  acquired  by  virtue  of  their  pur- 
chase from  the  school  iund  commissioner,  was  an  equitable 
one,  and,  under  the  law  in  force  when  these  judgments 
were  obtained,  no  judgments  of  the  District  Court  were 
liens  upon  the  equitable  interest  of  the  defendants,  unless 
such  interest  appeared  of  record.  Under  the  provisions  of 
the  Code  of  1851,  judgments  were  liens  upon  all  the  real 
estate  owned  by  the  defendant,  whether  it  appeared  of 
record  or  otherwise.  Under  the  provisions  of  this  law,  we 
suppose  the  lien  of  plaintiff  attached  to  whatever  interest 
the  Hauns  had  when  this  law  took  effect  From  the  view 
we  take  of  the  case,,  we  deem  it  unimportant  to  determine 
the  point  so  closely  contested  by  the  opposing  counsel,  as 
to  whether  it  appears  from  the  pleadings  and  the  admitted 
statement  of  the  parties  that  the  equity  of  the  Hauns  did 
appear  of  record  or  otherwise.  Under  the  provisions  of  the 
Code  of  1861,  §  2489,  the  lien  of  a  judgment  continues  in 
force  for  the  term  of  ten  years  only  from  its  rendition.  The 
lien  therefore  created  by  the  judgments  of  1847  and  1848  had 
expired  before  the  sale  by  the  sheriff,  in  1868,  unless  the 
lien  was  continued  by  virtue  of  the  proceedings  in  1864. 
While  the  lien  of  a  judgment  continues  ten  years  from  the 
date  of  its  rendition,  yet,  the  right  to  enforce  such  judg- 
ment by  execution,  exists  for  but  five  years,  unless  such 
right  is  revived  by  scire  facias.  When  the  plaintiff  com- 
menced his  proceedings  in  1864,  the  liens  of  his  judgments 
Btm  existed,  but  he  was  without  a  remedy  to  enforce 
them  five  years  having  then  elapsed  after  the  rendition 
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of  the  judgments.  In  order  to  enable  him  to  enforce  his 
judgments,  he  either  had  to  revive  the  writ,  or  bring  his 
action  of  debt  upon  the  judgments.  And  an  important 
ioquiij  here  arises  as  to  which  remedy  he  resorted  to. 

The  plaintiff  alleged,  in  his  petition,  after  reciting  the 
judgments,  that  they  were  unsatisfied;  that  they  had  run 
for  more  than  five  years;  that  he  was  without  remedy 
to  enforce  the  said  judgments;  that  upon  account  of  the 
lapse  of  time,  and  for  no  other  reason,  was  he  barred  from 
having  his  executions.  He  therefore  prayed,  that  the  court 
would  render  judgment,  reviving  the  former  judgments, 
with  interest  and  costs.  In  the  notice  served,  the  defend- 
ants are  required  to  appear  and  show  cause  why  the  plain- 
tiff should  not  have  judgment  for  the  amount  of  the  former 
judgments,  with  interest  and  costs.  No  reference  is  made 
to  a  prayer  for  a  revivor  of  the  writs  of  execution. 

The  judgment  is  an  ordinary  judgment,  as  upon  debt 
No  reference  is  made  to  the  former  judgments,  no  order 
made  that  the  writs  issue  to  enforce  said  judgments,  but 
the  amount  of  the  two  judgments,  with  interest  and  costs, 
are  added  together,  and  a  new  judgment  entered  for  this 
sum.  Under  the  petition,  the  plaintiff,  perhaps,  would 
have  been  entitled  to  a  revivor  of  the  writ,  but  the  judg- 
ment obtained  is  clearly  a  judgment  as  upon  debt.  From 
this  judgment  alone,  must  we  determine  the  effect  of  plain- 
tiff's proceedings,  whether  a  scire  facias  to  revive  the  writ,  or 
judgment  upon  a  debt.  A  scire  facias  is  a  judicial  writ 
issued  for  the  purpose  of  substantiating  and  carrying  into 
effect  an  antecedent  judgment  Jarvis  v.  BaMone,  Kirby's 
Corar.  Rep.,  220.  A  scire  facias  to  revive  a  judgment  is  only 
a  continuation  of  the  former  suit,  and  is  not  an  original  pro- 
ceeding. 2  Tidd,  988 ;  1 T.  R,  257.  In  the  case  of  Woolstan 
V.  Gall  &  Bodine,  4  Halst  (N.  J.)  Rep.,  Ewing,  C.  J^  says 
that  ''it  has  been  more  than  once  determined  that  on  scire 
facias  the  justice  is  to  render  judgment  that  execution  issue 
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and  for  oosts,  and  cannot  render  a  new  judgment  for  the 
amount  of  the  original  debt,  and  interest  and  costs  thereon." 
Under  a  proceeding  by  scire  facids^  no  new  judgment  should 
be  entered,  but  the  entry  should  be,  that  the  plaintiff  have 
execution  for  the  judgment  mentioned  in  the  scire  facias^ 
and  costs.  Vtedmberg  v.  Snyder^  6  Iowa,  89.  Concluding, 
therefore,  that  the  judgment  of  1854  was  not  one  that 
revived  the  right  to  enforce  the  former  judgments,  but  that 
it  was  a  judgment  as  upon  a  debt,  the  liens  created  by  the 
former  judgment  ceased  to  exist,  and  became  merged  in 
the  new  judgment. 

The  Hauns,  previous  to  this  last  judgment,  hud  sold  and 
transferred  to  Cox  all  their  right,  title  and  interest  in  the 
said  school  lands,  and  if  the  plaintiff  had  any  liens,  by 
virtue  of  the  former  judgments,  against  their  equity  in  said 
land,  they  were  lost,  by  the  effect  of  the  new  judgment 
Granting,  however,  that  this  new  judgment  was  one  of 
revivor  only,  would  this  place  the  plaintiff  in  any  better 
condition?  The  statute  provides  that  the  lien  of  the 
judgments  shall  continue  only  ten  years  from  the  date  of 
the  judgment  While  the  law  provides  for  the  revival 
of  the  writ  which  expires  in  five  years,  yet  there  is  no  pro- 
vision allowing  the  revivor  of  the  lien  of  the  judgment,  so 
as  to  extend  it  beyond  the  limits  fixed  by  the  statute. 
Upon  authority,  we  think  that  the  lien  can  continue  ten 
years  only,  and  it  cannot  be  extended  beyond  that  time. 
A  revivor  of  a  judgment  by  scire  facias  creates  no  new  lien. 
If  a  plaintiff  does  not  sell  the  land  within  ten  years,  if  he 
wishes  to  continue  his  lien  without  sale,  then  he  must  have 
a  fresh  judgment  docketed  before  other  creditors  come  in 
and  obtain  judgment ;  otherwise  he  loses  his  preference.  JSic 
parte  Penn.  Iron  Gompany^  7  Cow.,  640 ;  Oraff  v.  Kiss^  Id., 
619  ;  lAMe  v.  Hawley^  9  Wend.,  157 ;  Ex  parte  Lawrence^ 
4  Cowen,  417.  In  Purdy  v.  Doyle  et  al.,  1  Paige  Ch.  R, 
558,  it  is  held  that  where  a  creditor  has  obtained  a  lien 
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upon  real  estate  by  judgment  at  law,  if  he  subsequently 
brings  an  action  of  debt  on  his  judgment,  and  reoovers 
a  new  judgment,  he  will  lose  his  first  lien. 

The  revivor  of  a  judgment  by  scire  facias  within  ten 
years  after  the  docketing  thereof,  will  not  continue  or 
extend  the  lien  of  the  judgment  beyond  the  ten  years, 
as  against  purchasers  or  incumbrancers  whose  rights  ac- 
crued subsequent  to  the  entry  of  the  original  judgment 
Mower  and  wife  v.  JKw  et  at,  6  Paige  CL  R,  88^  After 
ten  years  from  the  docketing,  a  judgment  ceases  to  be  a 
lien  on  the  real  estate  of  the  defendant  in  the  judgment,  as 
against  horwL  fde  purchasers  or  subsequent  incumbrances, 
and  lands  purchased  after  the  ten  years  are  elapsed,  are 
held  firee  and  discharged  of  the  lien.  The  ten  years  com- 
mence running  at  the  time  of  the  ori^al  docket,  and  the 
lien  is  not  saved  by  subsequent  revivors  by  scire  facias. 
Tafis'  Adm.  v.  Tujis,  18  Wend.,  621.  The  statutes  upon 
which  the  rights  of  the  parties  in  this  case  were  adjudicated, 
read  as  follows :  ''  All  judgments  hereafter  to  be  rendered 
shall  cease  to  be  liens  or  incumbrances  on  any  real  estate, 
against  bona  fide  purchasers  or  subsequent  incumbrances, 
by  mortgage,  judgment  or  otherwise,  from  and  after  ten 
years  from  the  time  the  same  shall  be  docketed."  If  the 
liens  of  the  judgments  of  1847  and  1848  could  not  be 
extended  beyond  the  ten  years,  then  the  sale  was  not  made 
in  time  to  retain  to  plaintiff  the  liens.  In  either  view  of 
the  case,  the  judgment  of  the  District  Court  was  correct 

Affirmed. 
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1.  PRAonoB :  WUYEB.  A  party  caxmot  ooDsent  bj  his  presence  and  silence 
to  the  action  of  the  court  and  afterwards  avail  himself  of  an  objection 
thereto  which  should  have  been  made  at  the  time. 

2.  Reoord  of  the  eyidenoe.  a  record  purporting  to  set  out  the  evidence 
heard  in  a  cause  on  the  trial  below,  but  which  is  detached  firom  the  tran- 
script^  and  is  not  certified  as  either  a  part  or  all  of  the  evidence^  will  not 
be  considered  hj  the  Supreme  Oourt. 

3.  Fraud  nr  sale.  When  the  evidence  showed  that  the  grantor  and  grantee 
of  real  estate  sustained  to  each  other  the  relation  of  parent  and  child; 
that  the  grantor  was  indebted  in  a  considerable  simi,  and  desired  to  avoid 
the  pajrment  of  the  same ;  that  the  sale  was  made  on  the  day  the  debtor 
demanded  security  foi-  his  debt ;  that  the  deed  was  hurriedly  executed 
and  placed  on  reoord ;  that  the  g^rantee  borrowed  all  of  the  purchase 
moneys  and  the  same  money  was  returned  to  the  lender  within  a  few  daya^ 
and  that  the  property  conveyed  embraced  all  the  property  belonging  to 
the  debtor  and  grantor  non-exempt  from  execution ;  it  was  held  sufficient 
to  overcome  the  allegations  of  an  answer  by  defendants  denying  fraud, 
and  to  authorize  a  decree  declaring  such  sale  void. 

Appeal  Jrom  Clarke  District  Court 
Tuesday,  Junb  8. 

Bill  to  cancel  a  conveyance  made  for  the  purpose  oi 
defrauding  creditors.  The  court  submitted  the  follow- 
ing special  issues  to  a  jury : 

1.  Did  the  defendant,  E.  C.  Vandal,  make  the  conveyance 
in  question  to  the  other  defendant,  Isaac  Fouch,  for  the 
purpose  of  and  with  the  intent  of  avoiding  the  payment  of 
plaintiff's  claim,  and  to  prevent  a  collection  of  the  same  ? 

2.  Did  the  defendant,  Isaac  Fouch,  take  the  conveyance 
in  question  with  a  knowledge  that  the  same  was  made  for 
the  purpose  and  with  the  intent  of  avoiding  the  payment 
of  plaintiff's  claim,  and  to  prevent  a  collection  of  the 
same? 

3.  Was  the  consideration  in  good  faith  paid  at  the  time 
of  making  said  conveyance  ? 
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4.  Was  there  an  understanding  between  the  said  defen- 
dants that  the  money  paid  upon  the  execution  of  the  deed 
in  question  should  be  returned  to  the  person  from  whom 
it  was  received. 

Upon  the  first  three  propositions  the  jury  found  aflirma- 
tively,  and  upon  the  fourth  negatively.  A  motion  to  set 
aside  the  finding  was  overruled  by  the  court,  and  a  decree 
was  entered  in  accordance  with  the  prayer  of  plaintiff'  bill. 
The  defendants  appeal. 

D.  W,  ScoviUe  for  the  appellant,  as  to  the  effect  of  plain- 
tiffs' answer  as  evidence,  cited  Wdldron^  Administrator^  v. 
ZoUikoffef,  8  Iowa,  108;  Davis  v.  Stevens,  Id.,  168;  Clark 
V.  Langworthy,  Id.,  568 ;  The  State  of  Iowa,  ex  reL  The 
Attorney  Oeneral,  v.  Tilghman  et  al,,  6  Id.,  496. 

P.  J.  Ooss  and  G.  C.  Oole  for  the  appellee,  as  to  the 
discretion  of  the  chancellor  in  sending  issues  to  the  jury, 
cited  Brewtngton  v.  Patton  and  Swan,  1  Iowa,  121 ;  Denham 
V.  Benedict,  1  G.  Greene,  74 ;  Mackemer,  v.  Benner,  Id.,  167 ; 
Saum  V.  Jones  County,  Id.,  165 ;  Hemphill  v.  Scdkuiay,  li, 
801 ;  Johnson  et  al.  v.  The  United  States,  Morris,  423 ; 
Fanning  v.  McCrarey,  Id.,  898. 

Baldwin,  C.  J.-^It  is  claimed  by  the  counsel  for  the 
appellants,  that  the  court  erred  in  submitting  the  questions 
of  fact  arising  in  said  suit  to  a  jury,  there  being  no  ques- 
tion of  fiwt  therein  involved  in  doubt,  in  which  the  court 
desired  the  finding  of  a  jury.  It  appears  fix>m  the  record, 
that  four  questions  6f  fact  were  submitted  to  the  determi- 
nation of  a  jury  as  arising  out  of  the  evidence  and  pleading 
in  the  cause.  It  is  not  denied  by  counsel  but  that  a 
chancellor  may  submit,  under  our  chancery  practice,  certain 
issues  of  fact  for  the  special  finding  of  a  jury ;  but  it  is 
claimed  that  from  the  pleadings  and  evidence  as  before  the 
court  when  this  cause  was  ordered  to  be  so  submitted,  the 
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equities  were  so  clearly  with  the  respondent  that  no  such 
reference  was  necessary.  There  are  two  objections  to  this 
position  of  the  appellants'  counsel,  that  meet  us  at  the 
very  threshold  of  his  argument. 

First  No  objections  were  made  to  such  submission  by 
the  counsel  at  the  time.  The  party  was  present  when  such 
order  was  made,  and,  nothing  appearing  of  record  to  the 
contraiy,  his  consent  to  such  order  is  presumed  to  have 
been  given  at  the  time.  A  party  cannot  sit  by  and  consent 
to  the  action  of  the  court,  and  afterwards  avail  himself  of  an 
objection  that  should  have  been  made  at  the  proper  time. 

Second.  We  cannot  determine  from  the  record  before  us 
what  the  evidence  was  upon  which  the  court  made  the 
reference  objected  to  now  for  the  first  time.  There  is  a  record 
before  us,  purporting  to  be  the  evidence  taken  in  this  causa 
It  is,  however,  detached  from  the  transcript  of  the  cause, 
and  not  certified  to  as  either  a  part  or  all  the  evidence 
before  the  court  when  it  ordered  the  reference,  or  rendered 
the  final  decree. 

There  is,  however,  a  statement  made  by  counsel  for  the 
appellants,  of  the  evidence  upon  which  the  decree  was 
entered,  to  which  no  exceptions  were  taken  by  the  counsel 
for  the  appellee ;  and  assuming  that  it  would  be  proper  to 
determine  the  cause  upon  this  statement  alone,  we  are 
unable  to  conclude  that  there  was  any  error  in  the  finding 
of  the  jury,  or  in  the  judgment  of  the  court 

The  complainant  seeks  to  set  aside  a  sale  of  certain  real 
estate  by  the  respondent,  Vandall,  to  her  father,  Fouch, 
made  for  the  purpose,  as  it  is  alleged,  of  defrauding  the 
complainant,  her  creditor.  The  respondents  are  called  upon 
to  answer  certain  interrogatories,  propounded  to  them  in 
the  petition,  in  relation  to  the  sale.  The  answers  are  fully 
responsive,  and  deny  all  collusion  and  fraud,  and  aver  that 
such  sale  was  made  in  good  faith  and  for  a  valuable  oon- 
sideration  Had  the  cause  been  submitted  upon  the 
Vol.  Xffl.        82 
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answers  of  the  respondents,  without  further  evidence,,  as 
was  the  case  in  (Mbertson  <t  Reno  v.  Luckey  et  al,j  a/nie^ 
there  could  have  been  no  doubt  as  to  the  duty  of  the  court 
to  have  found  for  the  respondents.  It  appears  that  other 
evidence  was  introduced  to  controvert  these  answers,  and 
from  the  circumstances  surrounding  the  transaction,  such 
as  the  relation  of  the  parties ;  the  express  desire  of  the 
respondent  to  avoid  the  payment  of  the  debt ;  the  sale  on 
the  day  the  note  was  asked  to  be  secured ;  the  haste  to 
procure  the  officer  to  take  the  acknowledgment,  and  to 
place  the  deed  on  record ;  the  tact  that  the  &ther  had  to 
borrow  all  the  purchase  money,  and  the  same  money  was 
returned  to  the  person  who  loaned  it,  in  a  few  days  there- 
after ;  the  fact  that  the  property  sold  was  all  the  respondent 
had  subject  to  sale  under  execution ;  and  many  other  mat- 
ters as  detailed  by  the  witnesses,  all  combined,  tend  to  raise 
such  presumptions  of  fraud,  as  to  contradict  the  answers 
and  justify  the  court  in  its  decree. 

Affirmed. 


Thb  Districjt  Township  of  the  City  of  Dubuque  v. 
The  County  Judge  of  Dubuque  County. 

1.  LiLW  UKOONsnruTiONAL.  So  mudi  of  §  32  of  chapter  52  of  the  acts  of 
1858,  as  directs  the  County  Judge  to  apportion  one  half  the  oountj  school 
fbnd,  in  equal  amounts  to  the  severs^  School  Districts  of  the  oounty,  is 
inconsistent  with  g  7,  art  9,  of  the  Constitution,  which  requires  a  distribu- 
tion in  proportion  to  the  number  of  youths  between  the  ages  of  five  and 
twenty-one  years. 
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Appeal  from  Dvbvqwe  District  Court. 

Tuesday,  June  3. 

The  fects  are  sufficiently  presented  in  tlie  opinion  of 
the  court 

H.  A.  WtUse  for  the  appellant 
W.  T.  Barker  for  the  appellee. 

Lowe,  J.  —  A  school  tax  was  levied  upon  the  taxable 
property  of  Dubuque  County,  under  and  by  virtue  of  the 
provision  of  the  school  law  of  1858,  from  which  was  col- 
lected $4,445.86.  Agreeably  to  the  terms  of  §  82,  Session 
Laws  of  1858,  p.  70,  the  County  Judge  divided  the  one- 
half  of  this  sum  in  equal  amounts  among  all  the  school  dis- 
tricts within  the  county.  The  other  half  he  divided  among 
the  school  districts  in  proportion  to  the  number  of  persons 
in  each,  between  the  ages  of  five  and  twenty-one  years.  The 
plaintiff  remonstrated,  and  insists  that  the  above  act  authoriz- 
ing the  distribution  of  the  school  tax  is  in  conflict  with  the 
Constitution,  and  therefore  void,  and  that  the  defendant 
should  have  divided  the  whole  sum  in  proportion  to  the 
number  of  such  persons  in  each  district 

This  suit  was  brought  to  recover  the  difference  between 
the  distribution  that  was  made  under  the  act  in.  question, 
and  the  one  that  should  have  been  made  agreeably  to  the 
requirements  of  the  Constitution.  The  court  below  held 
against  the  plaintiff  and  the  same  question  is  submitted  to 
us  on  the  papers  without  argument  from  counsel. 

We  suppose  that  it  is  §§  8  and  7  of  the  second  division 
of  Art  9  of  the  Constitution,  in  relation  to  school  funds,  and 
school  lands,  upon  which  the  plaintiff  relies,  as  showing 
the  invalidity  of  the  act  above  referred  to.  The  first  of 
these  sections,  that  is,  §  3,  defines  what  shall  constitute  a 
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perpetual  fund  for  educational  purposes,  and  then  concludes 
with  these  words:  "7%€  interest  of  which  [meaning  the 
interest  arising  from  the  permanent  school  fund,]  together 
with  all  rents  of  the  unsold  lands,  and  such  other  means  as  the 
General  Assembly  may  provide,  shall  be  inviolably  appropri- 
ated to  the  support  of  common  schools,  throughout  the  state.^^ 

The  expression  "  and  such  other  means  as  the  Oeneral  As- 
sembly may  provide,^^  must  include,  ex  vi  termini  any  other 
funds  than  those  named  which  the  Legislature  should 
authorize  to  be  raised  for  the  support  of  schools.  Under 
the  authority  of  the  aforesaid  act  of  1858,  the  County  of 
Dubuque  levied  and  collected  a  school  tax  of  $4,446,  for 
the  support  of  schools  in  that  county.  The  same  act 
declares  how  this  fund  shall  be  used  and  distributed,  namely, 
one-half  in  equal  sums  among  all  the  districts  of  the  county, 
the  other  moiety  to  be  distributed  to  the  districts  in  pro- 
portion to  the  number  of  youths  between  the  ages  of  five 
and  twenty-one.  But  the  seventh  section  of  the  9th  Art. 
of  the  Constitution  above  referred  to,  provides  that  "  the 
money  subject  to  the  support  and  maintenance  of  common 
schools,  shall  be  distributed  to  the  districts  in  proportion 
to  the  number  of  youths  between  the  ages  of  five  and 
twenty -one  years,  in  such  manner  as  may  be  provided  by 
the  General  Assembly." 

It  is  impossible  for  us  to  perceive  how  the  act  of  the 
Legislature  referred  to  can  stand  with  this  provision  of  the 
Constitution.  They  seem  to  be  irreconcilable.  The  Con- 
stitution has  ordained  one  rule^  and  the  General  Assembly 
has  adopted  and  authorized  a  different  rule,  for  the  distri- 
bution of  the  same  fund.  The  latter,  of  course,  must  yield 
to  the  former. 

In  reversing  the  judgment  below,  we  do  so  upon  the 
only  question  raised  before  us,  forbearing  to  express  any 
opinion  of  the  plaintiff's  right  to  recover  in  this  action, 
against  the  defendant^  or    whether  his  remedy  was  not 
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against  the  fund  whilst  in  the  hands  of  the  County  Judge, 
and  before  distribution. 

Eeversed. 


Alden  &  Co.  v.  Carver. 

1.  Rbpletdt:  oaxjbm  or  Acnoir.  To  entitle  the  plaintiff  in  replevin  to 
recover,  it  must  appear  that  he  was  entitled  to  the  possession  of  the  pro- 
perty in  controversy  at  the  commencement  of  the  action. 

%.  CoMMOK  oarribb:  WA&iHOUSEiCAK.  A  warehouseman,  with  whom  goods 
carried  by  a  Railroad  Company  are  stored,  may  retam  possession  of  the 
same,  when  so  instructed  by  the  Company,  until  the  **back  charges" 
thereon  are  paid. 

Appeal  Jrom  Pottawattamie  District  Court 

Tuesday,  Juke  8. 

Replevin.  Plaintiflfe  shipped  the  goods  in  controversy 
from  St  Louis,  by  the  way  of  the  Hannibal  and  St.  Joseph 
Railroad,  as  they  claim,  under  a  contract  with  the  railroad 
company  to  take  them  at  the  place  of  shipment  and  deliver 
them  at  their  destination.  Council  Bluffs,  Iowa.  At  St 
Joseph,  the  goods  were  placed  on  board  the  steamer  Dacotah, 
for  carriage  to  their  destination.  Defendant  was  a  ware- 
houseman at  the  Council  Blu£&  landing,  and  with  him  the 
goods  were  left,  with  instructions  to  collect  the  back  charges, 
some  $248.  He  also  had  charges  for  storage  to  the  amount 
of  thirty  dollars.  This  $30  was  paid  after  the  suit  was 
commenced,  and  a  demand  then  made  of  the  goods.  Trial, 
verdict  and  judgment  for  defendant,  for  the  amount  of  the 
back  charges  and  interest,  and  plaintiff  appeal 
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Clinton  and  TuMe  for  the  appellant. 
Street  and  Crawford  for  the  appellee. 

Wright,  J.  (*)  —  That  plaintiflfe  were  not  entitled  to 
the  possession  of  the  goods  at  the  time  this  action  was  com- 
menced, and  that,  as  a  consequence,  the  verdict  against  them 
upon  that  issue  is  correct,  we  entertain  no  doubt  And 
this  for  the  reason,  that  while  they  did  not  and  do  not  con- 
trovert the  right  of  defendant  to  a  lien  on  the  goods  until 
his  charges  as  warehouseman  were  paid,  and  his  right  to 
retain  their  possession  until  such  payment,  the  testimony 
is  quite  conclusive  that  such  charges  were  not  paid,  and 
that  there  had  been  no  demand  until  after  the  writ  was 
issued.  The  petition  was  filed,  the  writ  issued  and  placed 
in  the  hands  of  the  sheriff;  and  after  the  officer,  with  his 
writ,  and  the  plaintiffs  had  got  to  defendant's  warehouse, 
the  demand  was  made  and  charges  paid.  At  the  time  the 
action  was  commenced,  therefore,  defendant  was  not  in  the 
wrong,  and  plaintiflS  were  not  entitled  to  the  possession  of 
the  property. 

It  is  admitted  that  plaintiff  own  the  goods.  The  ques- 
tion in  controversy,  (aside  from  that  above  decided,)  is, 
whether  defendant  had  a  right  to  retain  their  {>osse8sion 
until  the  back  charges  were  paid.  There  was  no  evidence 
that  these  had  been  paid  by  the  plaintifis.  Nor  does  it 
appear,  that  the  amount  found  by  the  jury  was  any  greater 
than  what  was  due  to  the  carriers,  with  whom  the  contract 
was  made.  The  amount  due  the  steamer  was  paid  by  the 
railroad  company.  The  defendant  paid  no  back  charges. 
From  the  pleadings,  evidence,  and  instructions,  it  seems 
that  plaintiff  denied  their  liability  to  pay  the  steamer's 
charges ;  they  insisting  that  they  contracted  with  the  rail- 

'BALDwnr,  O.  J.,  hAving  been  of  counsel,  took  no  part  in  the  detei- 
mination  of  this  cause. 
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road  company,  and  the  goods  were  shipped  upon  the  boat 
without  their  consent,  express  or  implied.  But  this  amount 
having  been  paid  by  the  first  carriers,  we  do  not  see  how 
this  claim  of  plaintiff  can  avail  them.  True,  it  was  paid 
after  the  commencement  of  the  action,  but  while  this  is  set 
up  in  a  supplemental  pleading,  and  issue  thereon  joined,  it 
is  nowhere,  during  the  whole  trial,  intimated  that  the  tiine 
of  payment  would  change  or  afiect  defendant's  rights.  In- 
deed, it  may  be  remarked,  that  aside  firom  the  petition,  the 
pleadings  and  proceedings  are  strangely  in  conflict  with  the 
positions  now  assumed  by  the  parties  respectively.  Thus, 
it  is  claimed  that  the  Dacotah  could  not  recover  her  charges, 
because  she  obtained  possession  of  the  goods  without  plain- 
tijBGs'  consent,  and  that  to  entitle  the  common  carrier  to  a 
lien  for  freight,  the  relation  of  debtor  and  creditor  must 
exist  between  the  owner  and  such  carrier,  so  that  an  action 
of  law  might  be  maintained  for  the  debt  sought  to  be  enforced 
by  the  lien.  And  yet,  if  this  rule  should  be  granted  to  its 
fullest  extent,  as  fully  as  laid  down  in  Fitch  v.  Newberry,  1 
Douglass  (Mich).,  1,  it  could  make  no  difference,  for  such 
charges  are  not  owing,  nor  claimed  by  the  boat,  but  by  the 
party  with  whom  the  contract  of  affreightment  was  origi- 
nally made.  And  there  is  no  dispute  but  what  the  relation 
of  debtor  and  creditor  existed  between  plainti£&  and  the 
Company.  And  then,  again,  while  the  judgment  for  all 
the  back  charges  in  favor  of  defendant,  who  had  paid 
nothing,  may  seem  strange,  yet  when  it  is  remembered  that 
the  parties  made  up  the  issues,  and  tried  the  whole  case  as 
if  the  carriers,  one  or  both,  were  suing  for  the  freight^  and 
that  there  was  no  question  made  but  that  defendant  might 
leoover  for  whatever  was  due,  we  have  a  satisfactory  expla- 
nation. And  therefore,  while  under  other  circumstances 
we  might  incline  ever  so  strongly  to  the  views  presented  by 
i^pellanta,  opcm  some  of  the  errors  assigned,  yet,  as  the 
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record  stands,  we  do  not  see  how  we  can  consistentl j  disturb 
the  judgment 

Affirmed. 


Graydon,  Swanwick  k  Co.  v.  Pattkbson  k  Co. 

1.  Pbomissory  note:  patmbkt  m  oubrenot  to  ax  aqemt.  Ordinarflj  the 
holder  of  a  promissoiy  note  is  not  bound  to  receiye  in  payment  of  the 
same  anything  but  money  or  coin  at  its  true  yalue ;  and  if  the  holder  ia 
a  mere  agent,  he  has  no  right,  unless  specially  authorised  so  to  do,  to  accept 
any  thing  else  in  lieu  of  money. 

2,  Saio.  a  payment  in  currency  to  the  holder,  who  was  the  o(dlectiiig 
agent  of  the  payee  of  a  promissory  note,  of  a  sum  equal  to  the  amount 
due  thereon,  does  not  when  not  controlled  by  some  custom  known  to^  or 
some  authority  conferred  or  ratified  by,  the  principal,  operate  to  dis- 
charge the  notes.  ' 

Appeal  from  Dubuqut  City  Court 

Wednesday,  Juke  4. 

Plaintiffs  sue  upon  a  note  payable  to  the  order  of 
Graydon,  McCreary  k  Co.,  at  the  Bank  of  Langworthy  k 
Bros.,  in  Dubuque.  The  payees  indorsed  it  in  blank,  and 
delivered  it  to  the  plaintifib.  Before  maturity,  it  was  sent 
to  the  bank  for  collection.  From  the  testimony,  it  appears 
that  one  of  the  defendants  had  funds  on  deposit  with  the 
bank,  and  drew  his  check,  payable  in  currency,  for  the 
amount  of  the  note,  and  handed  the  same  to  the  bank 
officers.  Langworthy  k  Bros,  then  wrote  on  the  note  that 
they  had  received  the  full  amount  thereof,  (stating  it,)  in 
'^  Illinois  currency,"  and  gave  to  defendants  a  receipt  to 
the  effect^  that  the  note  had  been  paid  without  specifying  in 
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what  or  in  what  manner.  It  appears  that  they  were  doing 
a  general  collecting  and  banking  business;  that  it  was 
their  custom  to  take  currency  in  payment  of  notes  sent  to 
them  for  collection ;  that  the  currency  thus  paid  or  received 
varied  with  the  kind  then  used  in  the  community ;  and 
that  the  check  received,  had  never  been  tendered  back  to 
defendants,  nor  the  currency  therein  named,  when  the  note 
was  sent  for  collection,  there  were  no  instructions  given  as 
to  the  manner  of  its  collection;  nor  as  to  the  funds  they 
were  to  receive. 

The  court  charged  the  jury,  that  this  currency  could  not 
be  regarded  as  payment,  unless  the  bank  was  instructed  to 
receive  it,  or  the  plaintiffs  afterwards  accepted  it. 

Verdict  and  judgment  for  plaintiflb. 

Bissdl^  MiUs  A  Sktras  for  the  appellants,  contended :  1. 
That  when  a  note  is  sent  to  a  bank  for  collection,  and  the 
bank  presents  such  note  for  payment,  and  receives  without 
objection,  the  check  of  the  makers  drawn  on  the  bank,  in 
which  such  makers  have  funds,  payable  in  currency  used 
by  business  men  in  the  ordinary  transaction  of  business, 
it  amounts  to  a  payment  of  the  note.  The  Bank  of  Orleans 
V.  Smithy  8  Hill,  660.  2.  That  as  the  evidence  shows  that 
it  was  the  custom  of  the  banks  in  Dubuque  to  receive 
checks  upon  themselves,  payable  in  currency,  in  payment 
of  notes  held  by  them  for  collection,  a  payment  made  in 
that  manner  without  objection  discharged  the  note;  and 
if  the  bank  has  violated  instructions,  the  plaintiff  must 
look  to  it,  and  not  to  the  defendant  for  damages ;  8  Yerg. 
(Tenn.),  175;  2  Port,  280;  2  Stark.  Ev.,  1886  (PhiL  ed. 
1884) ;  Oxmidge  v.  AUenbyy  6  Bam.  k  0.,  875. 

J.  If.  OriffUh  A  W.J,  Knight  {oT  the  appellee,  contended : 
That  an  agent  to  coUect  a  debt  has  no  authority  to  receive 
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anything  in  payment  of  it  except  money^  unless  he  is  spe- 
cially authorized  to  do  so,  or  after  he  has  done  so,  the  prin- 
cipal ratifies  the  act;  McOarver  et  at  v.  NeaMy^  4  G.  Greene, 
860 ;  Powell  Y.  Henry,  27  Ala.,  612 ;  Coming  et  al  v.  Strong 
etaljl  Ind.,  330 ;  Kirk  et  al  v.  Hiatt  et  al.,  2  Id.,  322 ;  Mo 
CuUock  V.  McKee,  16  Penn.  St  R,  289;  Todd  v.  jReid,  4 
Barn.  &  Aid.,  210. 

Wright,  J. — ^There  is  no  pretense  that  plaintiflfe  accepted 
the  currency,  nor  that  they  had  any  knowledge  of  the  check 
drawn  by  the  defendants  for  the  same.  Nor  is  it  shown 
that  they  had  any  knowledge  of  the  custom  of  the  bank, 
referred  to  in  the  testimony.  It  is  equally  clear,  we  think, 
that  while  the  note  was  indorsed  in  blank,  defendants  were 
aware  that  it  belonged  to  plaintiffs,  and  that  Langworthy  k 
Bros.,  were  merely  collecting  agents.  Plaintifb  were, 
therefore,  not  required  to  return  the  check,  unless  they 
are  bound  by  the  act  of  the  bank  in  taking  it,  and  if  they  are, 
then  the  note  is  paid,  and  a  return  would  be  unavailing. 

Oar  opinion  is,  that  unless  authorized  to  receive  cur- 
rency, or  unless  the  act  was  subsequently  in  some  manner 
ratified,  the  bank  had  no  authority  to  take  it,  and  the 
note  would  not  be  paid.  The  rule  is,  that  payment  should 
ordinarily  be  made  in  money  or  coin,  and  the  holder  is  not 
bound  to  accept  anything  but  such  money  at  its  true  value. 
And  if  the  holder  is  a  mere  agent,  he  has  no  right,  unless 
specifically  authorized  so  to  do,  to  accept  anything  else  in 
lieu  of  money.  (Story  Pro.  Notes,  §§  889,  115 ;  Jackson 
V.  BarOeU,  John.,  861 ;  Kellogg  v.  Gilbert,  10  Id.,  220 ; 
(hster  V.  Tolcot,  10  Vermt,  471 ;  McOarver  v.  Neally,  1  G. 
Greene,  860;  2  Parsons  on  Cont,  126,  n.  b.) 

"Illinois  Currency,"  or  "currency,**  is  not  money. 
{^ndshoffy.  Barrett,  11  Iowa,  172.)  And  aside  from  some 
custom  authorizing  it,  authority  from  the  payees  to  that 
effect,  or  ratification,  as  above  explained,  the  agents  had  no 
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right  to  receive  such  "currency,"  or  anything  else  than 
money. 

Affirmed. 


Wests  v.  Hampton  etal 

"L  TsDBm:  RXFUSAL  or  trustu  to  act.  a  trust  will  not  fail  because  a 
trustee  refuses  to  act ;  neither  will  the  benefidaiy,  in  a  court  of  equi^, 
lose  his  interest  in  an  estate  bj  the  disclaimer  or  refusal  of  the  trustees  to 
accept  the  trust 

1.  Bboobd  or  MOBTGAOB.  In  tti  index  entry  of  a  mortgage  filed  for  record, 
the  words  "  see  record  "  were  written  in  the  column  in  which  the  descrip- 
tion of  the  lands  should  have  been  set  out,  instead  of  such  description: 
BeH  that  it  was  sufficient  to  charge  a  subsequent  incumbrancer  with 
notiee,  following  CoMn  r.  Bowman  amd  Nm^  10  Iowa,  629;  Boikrick  7. 
PowoTM,  12  Id^  456. 

8.  MoBTQAQB :  ASSienaENT:  MBBGiR.  The  acquisition  of  the  absolute  title 
to  real  estate  bj  a  mortgagee  of  the  same,  after  an  assignment  and  transfer 
of  the  mortgage  to  a  third  person,  does  not  operate  to  merge  the  mort- 
gage- 

4.  School  ruKD  mobtgaob:  ASStOKHKNT.  Where  the  first  incumbrance  on  a 
parcel  of  real  estate  was  a  mortgage  to  the  school  fund  commissioner  to 
secure  the  repayment  of  a  portion  of  the  school  fund,  loaned  nominally 
to  the  mortgagor,  but  in  fact  to  one  of  the  sureties,  who  on  the  same  day 
became  a  second  mortgagee  of  the  same  premises,  and  subsequently,  and 
after  the  assignment  of  his  mortgage  to  a  third  party,  aoqmred  the  abso- 
lute title :  and  after  a  third  incumbrance  was  placed  upon  the  property  by 
the  grantee  of  the  first  mortgagor  (who  was  the  second  mortgagee)  the 
assignee  of  Uie  second  mortgage  paid  to  the  school  fund  commissioner  the 
amount  due  upon  the  first  mortgage,  whereupon  it  was  assigned  to  him 
by  said  commissioner,  (without  recourse ;)  it  was  held,  that  a  court  of  equity 
would  not  treat  this  payment  as  a  satisfaction  of  the  mortgage,  but  would 
compel  the  third  incunbranoer  to  refiind  the  amount  thus  paid  by  snob 
assignee  for  the  redemption  of  the  property. 

5.  BiDBMPnoH  BT  JUKiOE  DrouMBEABGBR.  Where  the  prayer  of  a  peti- 
tion filed  by  a  junior  incumbrancer  prayed  for  leave  to  redeem  the  incum* 
bered  proper^  tnm  the  lien  of  the  senior  mortgage,  it  was  held  that  m 
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decree  ordering  a  sale  of  the  property  hj  a  commiflsioner,  and  a  further 
decree  confirming  the  sale  made  by  such  oommissioner  to  the  junior  incum- 
brancer, for  a  sum  less  than  the  amount  of  the  mortgage  debty  and 
ordering,  that  upon  payment  to  the  senior  mortgagee  of  the  sum  bid  for 
the  property  at  the  sale,  the  satisfaction  of  the  senior  mortgage  should  be 
entered  upon  the  proper  record,  were  erroneous. 

6.  Appbal.  In  an  action  by  a  Junior  incumbrancer  against  a  senior  mortga- 
gee, in  which  two  decrees  are  rendered,  the  respondent  may  appeal  fVom 
the  second  decree  notwithstanding  a  year  has  expired  since  the  first  one 
was  rendered  upon  default  for  want  of  an  answer. 

7.  BxBOunoir  or  dborbb.  In  a  proper  case  a  court  of  equity  may  issue  a 
proper  process  to  enforce  the  execution  of  a  decree  ordering  the  surrender 
of  lands. 

Appeal  from  Washington  Distrid  (hurt 

Wednesday,  June  4. 

This  case  has  been  twice  before  in  this  court  (9  lowa^ 
181 ;  10  Id.,  238.)  The  questions  now  made  arise  between 
complainant  and  the  holders  of  certain  incumbrances  on  the 
lands  included  in  the  deed  of  trust  made  hj  Hampton ;  for 
which  see  the  opinion.    Respondents  appeal. 

Edmonds  Jk  Ransom  for  the  appellant 

Orant  and  iS^tA  and  Rmh  Clark  for  the  appellee. 

Wright,  J. — 1.  It  is  first  claimed  that  the  trust-deed  is 
inoperative,  because  of  the  failure  of  complainant  to  comply 
with  and  perform  certain  conditions  set  out  in  the  instru- 
ment, without  which,  by  its  terms,  it  was  to  have  no  effect 
or  force.  We  do  not  deem  it  necessary  to  follow  counsel 
through  the  very  many  positions  assumed  under  this  head, 
to  discuss  whether  the  condition  referred  to  is  precedent 
or  subsequent^  nor  whether  complainant  was  sufficiently 
prompt  and  diligent  in  asserting  his  rights  under  the  deed. 
All  these  questions  were  presented  by  counsel  when  this 
case  was  last  before  us,  were  examined,  passed  upon,  and 
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we  see  no  good  reason  for  traveling  over  the  same  ground 
again.  The  ruling  then  made  we  believe  to  be  in  accord* 
ance  with  the  testimony,  equity  and  good  conscience,  and 
it  will  not  be  disturbed. 

Akin  to  this  point  iB  the  further  position  that  the  estate 
was  never  vested  in  the  trustee,  but  was  retained  in  Hamp- 
ton, inasmuch  as  the  trustee  refused  to  accept  the  trust, 
that  no  one  can  be  invested  with  this  character  by  mere 
gift  or  nomination,  that  it  required  his  consent  ThiB  pointy 
also,  was  substantially  passed  upon  before,  for  the  rule  is 
there  recognized  that  equity  will  not  allow  a  trust  to  fail 
because  of  the  refusal  of  the  trustee  to  act  And  we  are 
not  aware  of  any  authority  which  recognizes  the  doctrine 
that  a  beneficiary  will  in  a  court  of  equity  lose  his  interest 
in  an  estate,  by  the  disclaimer  or  refusal  of  the  trustee  to 
undertake  the  trust  (And  see  Leffler  v.  Armstrong^  4  Iowa, 
482.) 

IL  It  is  next  claimed  that  Lyon  did  not  have  notice  of 
this  deed  at  the  time  he  took  his  mortgage.  The  trust- 
deed  was  recorded,  but  it  is  claimed  that  it  was  not  indexed 
as  required  by  §  1218  of  the  Code.  This  section  was  com- 
plied with  in  every  respect,  except  that  in  the  column 
where  the  description  of  the  land  should  be,  the  recorder 
wrote,  "  see  record."  This  precise  question  was  ruled 
against  appellant's  position  in  the  cases  of  Ckdvin  v.  Bow- 
man and  Nealf  10  Iowa,  529 ;  BosivrUk  v.  PotverSj  12  Id., 
456.    This  ruling  is  therefore  affirmed. 

nL  Francis  Hepburn  owned  a  portion  of  the  land  cov- 
ered by  the  trust-deed,  on  the  24th  of  March,  1855,  and  on 
that  day  executed  a  mortgage  to  Hampton,  to  secure  the 
sum  of  $625,  due  in  one  year.  Hampton  assigned  the 
mortgage  and  note  for  which  it  was  security,  March  27, 
1855,  to  Terrill,  who  assigned  to  Sharp  in  May,  1858,  who 
assigned  to  Lyon,  in  June  of  that  year.  June  16,  1855, 
Hepburn  conveyed  the  same  premises  to  Hampton.    July 
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14, 1856,  $500  was  paid  on  this  mortgage.  The  court 
below  decreed  that  $125  of  the  proceeds  of  the  lands  cov- 
ered by  this  mortgage,  and  sold  imder  the  trust-sale,  be 
paid  to  Lyon.  Lyon  says  this  was  not  enough,  but  that 
he  should  have  been  allowed  six  per  cent  interest  on  the 
note  from  its  maturity,  deducting  the  payment  of  $500, 
July  14,  1856.  And  we  do  not  see  why  this  position  is 
not  correct  The  doctrine  of  merger,  referred  to  by  appel- 
lee, has  no  application ;  for  when  Hampton  took  the  title 
firom  Hepburn  he  was  not  the  holder  of  the  mortgage,  but 
had  parted  with  his  interest  to  TerrilL  Nor  did  he  own  it 
at  any  time  after  he  took  the  fee. 

rV.  A  mortgage  was  made  by  Hepburn  on  the  24th  of 
March,  1855,  to  Parrott,  as  School  Fund  CJommissioner,  to 
secure  the  $400,  borrowed  from  the  school  fund.  This 
mortgage  was  upon  the  same  lands  included  in  the  mort- 
gage of  the  same  date  to  Hampton.  The  interest  was  paid 
on  the  loan  to  January  1,  1857.  April  24th,  1858,  the 
holder  delivered  the  note  to  Sharp,  with  this  indorsement : 
"  Pay  to  the  order  of  0.  H  Sharp,  without  recourse.  John 
Parrott,  S.  F.  C."  —  and  the  mortgage,  also,  thus:  "For 
value  received  I  hereby  assign  the  within  mortgage  to  O. 
H.  Sharp,  without  recourse.  John  Parrott,  S.  F.  C."  May 
16, 1858,  this  note  and  mortgage  were  transferred  by  Sharp 
to  Lyon.  The  bill  was  filed  in  this  case  in  September, 
1856.  The  court  below  found  that  this  mortgage  was 
discharged  by  payment,  was  not  transferable,  and  that 
satisfaction  thereof  should  be  entered  of  record* 

It  is  not  pretended  that  this  mortgage  was  paid  in  the 
usual  sense  of  that  term,  but  that  when  Sharp  paid  the 
amount  thereof  to  the  Fund  CJonunissioner,  it  was  the  duty 
of  that  officer  to  acknowledge  satisfaction,  that  he  had  no 
right  or  power  to  transfer  it,  and  that  the  assignee  acquired 
no  right  thereby  to  demand  of  the  mortgagor  or  another 
incumbrancer  the  amount  thus  paid.    In  other  words,  it  is 
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claimed  that  when  the  ocMnmissioner  received  the  money, 
the  mortgage  in  equity  ceased  to  be  a  lien  on  the  premises, 
and  that  complainant,  as  a  subsequent  incumbrancer,  is  not 
bound  to  pay  the  same  in  order  to  redeem.  This  position 
is  not  tenable,  to  the  extent  claimed. 

Public  policy  dictates,  it  is  true,  that  the  commissioner 
ehall  not  be  allowed  to  trade  in  or  negotiate  these  securitiea 
But  the  question  here  is,  suppose  a  third  (subsequent) 
incumbrancer,  in  good  fiuth,  tenders  to  him  the  full  amount 
oi  the  daim,  (and  this  is  the  case  before  us,)  is  he  not  bound 
to  accept  it,  and  can  a  holder  of  a  second  lien,  in  conscience 
and  equity,  claim  that  the  first  lien,  by  such  acceptance  is 
extinguished?  Most  clearly  not  By  the  redemption,  the 
third  incumbrancer  becomes  substituted  to  all  the  rights  of 
the  original  mortgagee.  It  works  no  injury  to  the  second 
mortgagee,  and  he  ought  to  bear  the  burden  of  it,  as  he 
was  liable  to  do  before.  The  interest  of  all  these  incum- 
brancers  was  to  have  the  first  mortgage  satisfied,  and  though 
tiie  conmiissioner  had  no  power  to  sell  and  transfer  it,  so  as 
to  bind  the  fund  or  the  county,  a  court  of  equity  will 
compel  a  subsequent  incumbrancer  to  refund  the  amount  so 
paid  for  its  redemption.  A  note  and  mortgage  to  this 
officer  are  not  invested  with  such  unusual  properties  and 
qualities,  as  to  take  them  out  of  this  general  rule. 

It  is  urged,  however,  that  the  loanee  executed  her  note 
with  two  sureties,  as  required  by  §  1101  of  the  Code,  that 
these  sureties  are  solvent,  and  that  Lyon,  as  against  com- 
plainant,  should  pursue  his  remedy  against  them.  A  suffi- 
cient answer  to  this  position  is  found  in  this  fact  Hampton 
was  one  of  these  sureties,  and  the  testimony  conclusively 
shows  that  he  was  in  fact  the  principal,  the  mortgagor 
(Francis  Hepburn,)  being  so  nominally.  The  loan  was  for 
his  benefit,  and  he  in  equity  is  bound  to  pay  it    Lyon 
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therefore  has  a  right  to  insist  that  the  debt  shall  be  made 
out  of  the  mortgaged  property. 

Another  question  in  the  ease  arises  under  the  appeal  of 
Parrott,  as  school  fund  commissioner,  upon  the  following 
£ACts :  Prior  to  the  trust  deed  of  complainant,  Hampton 
made  a  mortgage  to  Parrott  on  lot  6,  block  62,  in  Iowa  city, 
to  secure  the  sum  of  three  hundred  dollars.  This  lot  was 
sold  under  complainant's  decree,  and  bid  in  by  him  for  one 
hundred  dollars.  The  report  of  the  commissioner  making 
the  sale,  was  in  all  respects  confirmed,  and  an  order  made 
that  the  $100  should  be  paid  mortgagee,  and  that  the 
mortgage  should  thereupon  be  enter^  satisfied  upon  the 
proper  record.  It  is  now  insisted  that  the  lot  could  not  be 
discharged  from  the  lien  of  the  mortgage  until  the  amount 
actually  due  was  paid.  In  view  of  the  prayer  of  com- 
plainant's bill,  we  think  the  position  is  correct  The 
averment  is  that  the  mortgage  was  made  prior  to  the  trust 
deed,  and  the  prayer  is  that  petitioner  may  he  cJhwed 
to  redeem.  It  is  not  asked  that  an  account  may  be  taken, 
that  the  amount  due  the  respective  lien  holders  be  ascer- 
tained, the  lands  sold,  and  the  proceeds  applied  according  to 
priority  of  liens,  but  the  prayer  is  to  redeem.  To  redeem 
it  is  not  sufficient  to  pay  the  amount  of  the  sale,  nor  any 
other  sum  less  than  that  actually  due  the  prior  incumbrancer. 
Under  such  a  bill,  the  lien  is  not  exhausted  nor  satisfied  by 
a  sale  of  the  premises.  White,  as  the  holder  of  the  subse- 
quent lien,  and  by  his  purchase  under  his  decree,  as  the 
holder  of  the  equity  of  redemption,  must  not  only  pay  the 
sum  for  which  the  lot  sold,  but  the  sum  actually  due  on 
the  prior  mortgage.  {Bradley  v.  Snyder ^  14  His.,  863 ;  Benedid 
y.  Gilmanj  4  Paige,  58.) 

The  suggestion  of  appellee  that  the  mortgagee  does 
not  appeal,  or  if  so,  not  within  one  year  from  the  rendition 
of  the  decree,  and  the  further  position  that  he  was  in  default 
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in  the  court  below,  and  cannot  complain  as  he  has  been 
allowed  $100  when  he  asked  nothing,  is  not  correct^  nor, 
to  the  extent  claimed,  sustained  by  the  record.  The  decree 
reqairing  him  to  take  the  amount  bid,  and  for  that  release 
the  lien  was  entered  in  November,  1860,  and  the  appeal 
taken  in  March,  1861.  This  was  certainly  in  time.  True, 
the  mortgagee  did  not  answer.  Nor  was  it  necessary  for 
him  to  do  so.  Complainant  asked  to  redeem.  This  was 
his  right,  and  mortgagee  could  interpose  no  valid  objection. 
But  he  had  a  right  to  presume  that  such  redemption  would 
yield  to  him  his  legal  rights,  the  full  amount  due  on  his 
mortgage.  If  he  was  allowed  less,  or  if  the  court  established 
an  improper  rule  in  permitting  the  redemption  to  his  preju- 
dice, he  has  a  right  to  have  it  corrected. 

Two  decrees  were  entered  in  this  case,  which,  taken 
together,  adjudg^  costs  against  Hampton  and  Lyon.  Lyon 
insists  that  this  was  error,  that  he  should  not  have  been 
required  to  pay  any  costa  When  it  is  remembered,  how- 
ever, that  the  matters  most  contested  were,  whether 
complainant's  trust  deed  was  valid,  and  whether  Lyon's 
subsequent  mortgage  had  priority,  and  that  both  these  issues 
were  found  against  respondent,  we  think  the  order  was 
correct  At  least,  no  good  reason  occurs  to  us  for  disturb- 
ing it 

C!omplainant  being  entitled  to  equitable  relief,  it  was 
competent  to  award  such  process  as  would  execute  the 
relief  granted  In  a  proper  case,  to  order  the  surrender  of 
the  possession  of  lands,  is  an  ordinary  exercise  of  the  power 
of  the  chancellor.  This  rule  is  one  of  practical  utility, 
promotes  justice,  avoids  delay,  and  saves  expense.  (  Whipple 
V.  Farrar,  8  Mich.,  446 ;  1  Story's  Eq.  Jur.,  §  71 ;  and 
Thatcher  v.  Haun^  12  Iowa,  810;  where  this  rule  is  recog- 
nized.) There  was  no  error,  therefore,  in  awarding  to 
complainant  the  possession  of  the  premises  bought  at  the 
commissioner's  sale.  The  sale  was  made  by  order  of  court^ 
Vol.  XHL        84 
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with  directions  to  report  at  a  subsequent  term.  This  report 
was  made  and  approved,  as  well  as  the  deed  made  by  the 
commissioner  to  the  purchaser.  It  was  competent  in  the 
same  connection  to  award  the  possession,  all  the  parties 
being  before  the  court 

The  cause  will  be  remanded,  with  instructions  to  modify 
the  decree  below  in  accordance  with  this  opinion,  unless  a 
final  decree  shall  be  asked  in  this  court  In  all  oth^ 
respects,  the  decree  will  stand  aflirmed.  But  under  the 
peculiar  circumstances  of  the  case,  each  party  (White,  the 
complainant)  and  Lyon,  the  respondent,)  will  be  required 
to  pay  half  the  costs  of  the  appeal 


Caruthees  v.  Oaruthbrs. 

L  Diyorob:  TswauAH  trbatment.  An  attempt  to  injure  the  person  of 
the  wife  is  not  essential  to  constitute  inhuman  treatment  to  such  an  ex- 
tent as  to  authorize  a  divorce.  Acts  which  endanger  the  life  of  the  wife 
hj  destroying  her  health  and  peace  may  constitute  sufficient  ground  for 
divorce.  Beebee  v.  Beebee  10  Iowa,  133,  re-affirmed. 

Appeal  from  Marian  District  (hurt 

Wednesday,  June  4 

The  facts  are  stated  in  the  opinion  of  the  court 

SeeverSy  Williams  &  Seevers  for  the  appellant. 

Gwrge  May  for  the  appellee. 

Baldwin,  C.  J.  —  Petition  for  divorce.    Cause  alleged — 
such  inhuman  treatment  as  to  endanger  the  life  of  the  corn- 
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plainant  Demurrer  to  tke  petition  being  overruled,  re- 
spondent appeals. 

The  question  is,  whether  the  facts  stated  in  the  petition 
show  that  the  defendant  has  been  guilty  of  such  inhuman 
treatment  as  to  endanger  the  life  of  the  petitioner.  The 
petitioner  first  alleges  that  the  defendant  has  been  guilty 
of  various  acts  of  inhumanity  toward  her,  and  that  she 
believes  the  defendant  has  committed  such  outrages  with  a 
design  of  destroying  her  peace  of  mind,  and  undermining 
her  health,  and  thus  endangering  her  life.  As  specifica- 
tions under  this  averment,  various  acts  of  unkindness  are 
charged,  such  as  petty  annoyances,  groundless  complaints, 
requiring  her  to  do  the  labor  of  a  man  upon  the  farm, 
maltreatment  toward  her  children,  &a,  neither  of  which 
are  alone  sufficient  upon  which  to  predicate  a  charge  of 
such  inhuman  treatment  to  as  endanger  the  life. 

The  petitioner,  however,  charges  that  defendant  went 
away  to  Kansas  and  left  her  to  provide  for  the  &mily,  to 
raise  the  crop,  &c.,  and  that,  upon  his  return,  defendant's 
"conduct  and  intercourse  with  petitioner  were  especially 
tyrannical,  exacting,  and  over-bearing,  often  brutal ;  that 
he  has  frequently  threatened  to  whip  petitioner,  that  he 
did  not  intend  to  live  with  her,  as  his  wife  any  longer,  that 
if  she  did  not  conduct  herself  differently,  he  did  not  know 
what  he  might  be  provoked  to  do,  and  other  and  numer- 
ous wrongs  and  injuries  committed  against  the  rights  of 
petitioner,  destroying  her  peace  and  quietude,  and  pro- 
ducing such  fear,  and  anguish,  and  sorrow,  as  she  verily 
believes  is  endangering  her  life,"  &c.  A  construction  of 
the  language  of  the  statute,  upon  which  this  complaint  is 
made,  has  already  been  given,  and  the  proper  rules  to 
guide  the  courts  of  our  state  in  determining  whether  the 
conduct  of  a  husband  or  wife  is  of  such  inhuman  charac- 
ter as  to  endanger  the  life  of  the  other,  are  so  fully  and 
clearly  pointed  out  by  Wright,  0.  J.,  in  the  case  of  Beebee 
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y.  Beebee^  10  Iowa,  183,  that  we  deem  it  useless,  in  this 
case  to  but  apply  the  principles  as  therein  stated.  It  is 
conceded  that  the  charges  of  cruelty  are  not  so  specifically 
stated)  as  to  lead  us  to  the  conclusion  that  the  pleading  is 
unexceptionable,  but  the  question  is,  whether,  taking  the 
whole  of  the  complaint  together,  does  it  not,  if  true,  show 
such  a  disposition  of  mind  upon  the  part  of  defendant  as 
would  justify  the  chancellor  in  concluding  that  the  life  of 
the  complainant  was  endangered,  by  compelling  the  parties 
to  live  together.  That  the  defendant's  treatment  of  his 
wife,  in  threatening  to  whip  her,  to  drive  her  from  his 
home,  in  exacting  labor  that  none  but  a  man  should  per- 
form, driving  her  children  from  her  without  cause,  &c.,  is 
inhuman,  none  would  undertake  to  controvert  This  kind 
of  treatment  of  a  person  of  the  advanced  age  of  complain- 
ant, (the  bill  shows  that  they  were  married  in  1833,)  might 
so  aflTect  her  mind  as  to  destroy  her  health,  and  ultimately 
endanger  her  life.  This,  of  course,  would  depend  upon 
the  evidence.  The  material  inquiry  is,  (see  BeAee  v. 
Beebee,  supra^)  whether  the  life  of  the  complainant  is  endan- 
gered, or  will  be,  by  the  continuance  of  the  cohabitation. 
There  may  have  been  no  act  done  in  the  way  of  attempt- 
ing the  apprehended  injury,  and  yet  the  court  can  as  well 
see  that  there  is  danger,  as  though  there  had  been  many 
attempts. 

The  party  complaining  has  a  right  to  be  relievM  fi^m 
apprehended  danger,  and  need  not  wait  until  there  is  an 
attempt  made  to  carry  the  threat  into  execution.  The 
complainant  charges  that  there  is  a  systematic  attempt  upon 
the  part  of  defendant  to  destroy  her  peace  of  mind  and 
health.  The  threatening  to  whip,  to  drive  her  from  home, 
the  exacting  of  labor  amounting  to  cruelty,  abuse  of  chil- 
dren, &C.,  &c.,  are  the  specifications  tending  to  show  the 
defendant's  inhumanity.    If  it  should  appear  that  such 
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acts  endangered  the  life  of  the  complainant,  the  law  grants 
her  the  relief  prayed  for. 

Affirmed. 


18 
104 


The  State  op  Iowa  v.  Jones  et  al 


13 
132 


1.  IVDicmMT  FOB  OONBPIRAOT.  It  should  appear  on  the  face  of  an  indict-      13  269 
ment  for  conspiracy,  that  the  object  of  the  oonspiraoj  was  criminal,  or 

that  the  meaoa  to  be  employed  in  attaining  it  were  criminal  |^    ItS 

2.  Same.  The  words  "to  cheat  and  defraud,**  without  more,  do  not  neces.     ^^     ^H 
aanly  imply  a  criminal  object  when  alleged  as  the  purpose  of  a  oonspi* 

mcj. 

Appeal  from  Louisa  District  OourL 

Wednesday,  June  4 

C.  H.  Phdps  for  the  appellant,  in  his  arguments  upon 
the  sufficiency  of  the  indictment,  cited  Hartman  v.  The 
Chmmontvealth^  5  Barr  (Pa.),  66 ;  Hawk.  P.  C.  B.,  2,  ch. 
25,  §  60 ;  Oommonioealth  y.  Eastman,  1  Gush.,  189 ;  1  L. 
Cr.  C,  ^  and  notes  on  294;  The  Oommo^weaWi  v.  Hunt, 
4  Met,  111 ;  The  People  v.  Lambert,  9  Cow.,  578. 

0.  C  Nourse,  Attomey-Gteneral,  for  the  State,  upon  the 
same  point,  cited  The  State  v.  Buchanan,  5  Harris  k  John., 
829 ;  The  State  v.  Rowley,  12  Conn. ;  The  State  v.  Bumhame, 
15  N.  H.,  896;  Commonwealth  v.  Mifflin,  5  Watts  &  S., 
461 ;  Commonwealth  v.  Warren,  6  Mass.,  78 ;  Common- 
wealth V.  Davis,  9  Id.,  416 ;  The  People  v.  Richards  and  Pat- 
ton,  1  Mich.,  217;  TwitcheU  &  Norton  v.  The  Ommon- 
weaith,  9  Barr. 
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LoTHt,  J.  — On  the  22d  day  of  July^  1857,  Robert 
Wilson  executed  and  delivered  to  one  N.  W.  Burris,  a  pro- 
missory note  of  $5,850,  payable  twelve  months  after  date. 
This  note  was  indorsed  in  blank  by  Burns  to  Qeo.  A. 
Jones,  one  of  the  defendants  in  this  prosecution.  Afte^ 
wards,  on  the  22d  of  March,  1859,  said  Jones  instituted  a 
suit  on  said  note,  making  Wilson,  the  payer,  one  Sylvanos 
Dunham,  surety,  and  Burris,  the  indorser,  parties,  alleging 
in  his  petition,  that  Dunham  had  signed  said  note  as  surety 
after  the  same  had  been  executed  and  delivered  by  Wilson. 
At  the  trial,  Dunham's  defense  was  a  denial^  under  oath, 
of  the  execution  of  the  note  by  him.  The  plaintiff,  Geo. 
A.  Jones,  called  his  co-defendants  in  this  case,  J.  B.  Jones, 
Gustavus  Jones,  and  A.  W.  Kelly,  to  prove  the  execution 
of  the  note  by  Dunham,  which  fact  they  testified  to,  and 
the  court,  on  the  hearing  of  the  cause,  discharged  Dun- 
ham, upon  the  ground,  that  it  appeared  from  the  evidence, 
that  if  Dunham  signed  the  note  at  all,  he  did  so  aftier  its 
maturity,  and  therefore  was  not  liable  in  the  suit  in  which 
he  was  impleaded. 

After  this,  upon  the  complaint  of  Dunham,  the  grand 
jury  of  Louisa  county  found  an  indictment  against  the 
defendants  in  this  prosecution,  consisting  of  two  counts, 
but  substantially  of  the  same  import,  the  first  of  which  is 
as  follows :  (omitting  the  formal  parts,)  ♦  ♦  •  ♦  * 
*Mo  find  and  present  that  Geo.  A.  Jones,  J.  B.  Jones,  Gus- 
tavus Jones  and  A.  W.  Kelly,  on  or  about  the  15th  day 
of  February,  1859,  at  Louisa  county,  and  State  aforesaid, 
being  then  and  there  persons  of  evil  minds  and  disposi- 
tion, together  wickedly  devising  and  intending  to  cheat 
and  defraud  one  Sylvanus  Dunham,  did  then  and  there, 
ialsely  and  fraudulently,  maliciously  and  unlawftiUy,  con- 
spire, combine,  and  confederate,  and  agree  among  them- 
selves, to  cause  said  Sylvanus  Dunham  to  be  impleaded  in 
the  District  Court  of  said  county  of  Louisa,  and  did  then 
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and  there  fraudulently  and  falsely  institute  a  suit  at  law 
and  dyil  action  in  the  District  Court  of  Louisa  county,  upon 
a  forged  and  fictitious  claim  and  demand,  and  afterwards, 
&c.,  in  execution  of  said  last  mentioned  premises,  and  in 
pursuance  of  said  conspiracy,  by  means  of  false  swearing 
mnd  willful  and  corrupt  perjury,  did  then  and  there  attempt 
to  procure  a  judgment,  &c.,  upon  the  said  Mse,  forged  and 
fictitious  instrument,  claim  and  demand  for  a  large  sum  of 
money,  to  wit:  six  thousand  eight  hundred  dollars,  bj 
means  whereof,  &c.,  defendants  then  and  there  intended  to 
cheat  and  defraud  the  said  Dunham  out  of  six  thousand 
eight  hundred  dollars." 

The  second  count  charges  substantially  the  same  thing, 
and  both  ayer  that  the  defendants  knew  the  writing  to  be 
forged  and  fictitious. 

A  motion  to  quash,  and  a  demurrer  to  the  sufficiency  of 
this  indictment,  were  severally  overruled,  the  parties  tried 
and  convicted.  The  pame  questions  were  raised  anew 
under  a  motion  in  arrest  and  for  a  new  trial,  and  are  now 
presented  for  our  consideration. 

The  most  important  of  these,  which  have  attracted  the 
greatest  attention  from  counsel  in  argument,  is  the  inquiry, 
whether  the  &cts  charged,  amount  in  law  to  an  indictable 
conspiracy.  It  is  believed  that  under  the  current  of  £ng- 
lish  authorities,  and  perhaps  some  of  the  earlier  American 
decisions,  which  need  not  now  be  recited,  the  form  of  the 
above  indictment  could  be  sustained,  and  would  be  held 
to  be  sufficient  In  the  more  mcklem  American  adjudica- 
tions, there  has  been  a  tendency  to  greater  strictness  in  the 
presentment  and  trial  of  conspirators.  These  later  deoi« 
sions,  we  are  inclined  to  follow  upon  principle,  believing 
fehat  they  have  succeeded  in  fixing  some  definite  and 
assignable  limits  to  what  is  meant  by  the  offisnse  of  conspi-* 
racy,  which,  heretofore,  was  admitted  to  be  unoertain,  com« 
plicated  and  difficult  to  be  defined;  and  to  this  eztenl^ 
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alflo,  they  seem  to  be  more  in  accord  with  the  genius  and 
theory  of  our  biU  of  rights^  which  requires  that  "  in  all  crimi- 
nal prosecutions,  the  accused  shall  be  informed  of  the  accu- 
sation against  him." 

They  hold,  for  instance,  that  it  should  appear  on  the 
&ce  of  the  indictment,  that  the  object  of  the  conspiracy  is 
a  criminal  one,  or  else,  if  the  purpose  thus  disclosed  does 
not  import  a  crime,  then  other  &cts  should  be  alleged  and 
set  forth,  so  as  to  show  that  the  means  to  be  employed  are 
criminal,  thereby  withdrawing  the  crime  of  conspiracy 
fix>m  the  limitless  field  of  wrongful  acts,  where  the  old 
authorities  had  allowed  it  to  go,  to  the  more  circumscribed 
range  of  the  criminal  Code,  either  as  a  means  or  an  end. 
This  brings  both  elements  of  this  compound  offense,  to 
wit:  the  combination  and  the  injury  contemplated,  under 
the  clear  and  more  certain  control  of  the  courts. 

In  the  States  of  Maine,  New  Hampshire,  Massachusetts, 
Vermont,  New  York,  New  Jersey  and  Pennsylvania,  it  has 
been  settled  that  a  general  charge  of  a  conspiracy  to  effect 
an  object  not  criminal,  is  not  sufficient,  and  that  a  charge 
of  such  a  conspiracy  is  to  be  accompanied  with  the  further 
statement  of  the  means  agreed  to  be  used  to  effect  the  object, 
and  those  means  must  appear  to  be  criminal.  1  Lead.  Crim. 
Cases,  by  Bennett  and  Heard,  264  and  notes ;  1  Cushing, 
189 ;  Oommonwealth  v.  Eastman  et  al,^  7  Id.,  514 ;  Same  v. 
Shedd  et  al,  4  Metcalf,  111 ;  State  v.  Roberts,  34  Maine, 
820;  StaU  v.  Hewitt,  31  Id.,  386  and  396 ;  15  New  Hamp- 
shire, 396 ;  9  Cowen,  578;  4  Halsted,  298 ;  5  Barr,  60. 

Tested  by  the  doctrine  laid  down  in  these  cases,  the  charge 
of  conspiracy  in  the  indictment  before  us,  we  apprehend, 
will  be  found  insufficient  The  words  **  to  cheat  and  defraud" 
Dunham  of  his  money,  withoxU  more,  do  not  necessarily 
imply  a  criminal  object,  either  at  common  law,  (see  the  above 
authorities,  and  also  2d  Bishop  on  Crim.  Law,  117,  119, 
&a,)  nor  under  our  statutes,  which,  like  the  common  law, 
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make  them  criminal  only  when  they  are  accompanied  by 
some  false  pretenses  or  artifices.  It  will  be  observed  that 
no  such  false  tokens  or  symbols  are  alleged  and  set  forth,  as 
to  indicate  clearly,  and  with  technical  precision,  the  nature 
of  the  offense,  or,  indeed,  whether  any  offence  at  all  had 
been  committed,  not  even  a  wrong,  for  sach  are  the  multi* 
plied  phas^  of  business  transactions  and  human  conduct 
in  a  moral  aspect,  that  they  range  all  along  up  from  slight 
improprieties  to  crimes  of  the  first  magnitude,  and  according 
to  the  refined  ethics  of  some,  the  words  cheating  and  defraud- 
ing would  be  applied  to  acts  for  which  a  party  could  not 
be  held  liable,  even  in  a  civil  suit,  much  less  criminally. 

We  remark,  however,  that  this  omission  may  be  aided 
by  a  particular  statement  of  the  illegal  means  by  which 
llie  object  was  to  be  effected ;  for  the  theory  of  this  peculiar 
crime  is  such,  that,  however  lawful  the  purpose  of  the  con- 
spirators may  be,  yet,  if  by  a  corrupt  combination  they  reach 
that  purpose  through  or  by  virtue  of  criminal  means,  the 
offense  is  consummated. 

The  remaining  question,  then,  for  further  consideration, 
is  whether,  inasmuch  as  the  object  of  this  conspiracy  is  not 
shown  upon  the  fiace  of  the  indictment  to  be  criminal  per 
«e,  it  is  aided  by  a  sufficient  statement  of  the  criminal  means 
to  effect  the  proposed  object 

The  substance  of  this  part  of  the  charge  is,  that  the  defend- 
ants corruptly  agreed  among  themselves  to  cause  one  Sylva- 
nus  Dunham  to  be  fiilsely  impleaded  in  a  civil  action  on  a 
forged  note,  and,  in  pursuance  of  their  conspiracy,  did 
fittempt,  by  means  of  corrupt  perjury,  to  obtain  a  judgment 
for  $6,800  on  said  forged  instrument,  and  thereby  intended 
to  defraud  said  Dunham  of  said  sum  of  money,  kc. 

Now,  the  only  illegal  part  of  the  means  here  set  out  and 
to  be  employed,  is  the  false  swearing,  but  whether  defend- 
unts  had  corruptly  concerted  together  to  swear  falsely,  in 
order  to  nudntain  the  suit  against  Dunham,  is  not' averred, 

Vol.  Xm.    85 


Digitized  by 


Google 


274  SUPREME  COURT  OF  IOWA, 

Boeder  v.  Oarej. 

nor  can  it  be  inferred  from  the  structure  or  manner  in  wbich 
the  charge  is  laid,  except  by  the  merest  intendment,  which 
the  law  does  not  allow  in  criminal  procedure.  It  is  very- 
evident  that  the  defendants  corruptly  agreed  that  they  would 
institute  a  civil  suit  upon  forged  paper,  and  obtain,  if  possi- 
ble, a  fraudulent  judgment,  but  whether,  in  order  to  compass 
this  end,  they  had  a  previous  understanding  that  they  would 
forswear  themselves,  must  clearly  be  a  matter  of  conjecture 
from  the  language  employed,  yet  such  an  unlawful  agree- 
ment should  be  distinctly  alleged  as  an  indispensable  element 
in  showing  a  conspiracy  from  the  use  of  criminal  means. 
We  are  compelled  to  hold,  therefore,  that  the  indictment 
was  insufficient,  and  that  the  motion  in  arrest  should  have 
been  sustained. 

We  are  not  persuaded,  from  the  examination  which  we 
have  made  of  the  instructions  given  and  refused,  to  which 
exceptions  were  taken,  that  the  court  had  committed  any 
substantial  error,  especially  upon  the  theory  that  the  indict- 
ment before  it  was  a  good  one,  and  therefore  we  deem  it 
unnecessary  to  express  in  detail  our  views  with  reference 
to  them. 

The  judgment  below  will  be 

Reversed 


Bekdbr  v.  Cabxy  et  al 

McnrTOAGi :  obdbb  of  PATiodrr,  Where  0  exeooted  a  noOTtgageto  seenrtf 
the  paymentof  a  Bum  named,  akL  raooths  after  date,  and  a  ftirther  ami 
two  yeara  ai^r  date^  and  the  mortgagee  afterwards  a8aigne4  »  portion 
of  the  sam  last  maturing  to  G,  and  all  of  the  remabder  to  R,  it  was 
held  that  the  proceeds  arising  ftom  the  sale  of  the  mortgaged  premises 
ihould  be  applied,  first,  to  the  satisfaction  of  the  sum  first  maturing; 
Moond,  te  the  satisfiietion  pro  rata  of  the  daims  of  the  assigQees  of  As 
list  p^ytnent^  f<^owiiig  QrapmgeOtm'  t.  F^trwarp,  9  lows,  164;  JUm* 
MiT.ifi^,Id.,  m. 
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Appeal  from  Lee  District  Court. 

Thubsday,  Junb  5. 

In  March,  1858,  Carey  ezecated  a  mortgage  to  Poor,  to 
secure  $167.60  in  six  months,  and  $540  in  two  years,  from 
date.  In  April,  1859,  the  mortgagee  assigned  $150,  '*  being 
part  of  the  last  payment,^^  to  Gorgas,  and  in  May,  1860, 
assigned  the  mortgage,  and  aU  rights  under  the  same,  to 
complainant  The  court  below  held  that  the  mortgaged 
premises  should  be  sold,  and  from  the  proceeds,  Gorgas 
should  be  first  paid  the  amount  assigned  to  him,  and  fix>m 
this  order  complainant  appeals. 

Tho^s  F.  Withrow  for  the  appellant,  cited  Orapengether 
V.  Fefervary,  9  Iowa,  164 ;  Bankin  v.  Majar^  Id.,  297. 

Oook  it  Drury  for  the  appellee,  relied  upon  The  Meohanicf 
JBank  v.  The  Bank  of  NiagwrOy  9  Wend.,  410. 

Wbioht,  J.*  —  It  seems  to  us  that  the  principles  recog- 
nized in  Orapengether  Y.  Fgervary,  9  Iowa,  164,  Rankin  v. 
Major^  Id.,  297,  and  Sangster  v.  Love^  11  Id,  580,  sustain 
appellant's  position,  and  that  the  decree  below  should  be 
oKHlified  accordingly.  The  fiu^  that  notes  were  not  exe- 
cuted by  the  mortgagee,  and  that  the  only  evidence  of 
indebtedness  is  the  mortgage,  cannot  change  the  rule.  The 
complainant  hrid  and  owned  the  amount  first  due,  ($157.50,) 
and  this  should  be  first  paid.  The  remaining  proceeds,  if 
any,  should  be  applied  pro  rata  to  the  satisfistction  of  the 
claims  held  by  the  parties  in  the  last  payment 

It  is  propOT  to  say  that  this  is  a  controversy  between  the 
assignees  of  debts  secured  by  the  mortgage,  and  not  between 
the  mortgagee  and  the  assignee  of  a  part  of  the  debt,  as  in 

'Lowi^  J^  being  interatted  took  no  part  in  th«  determination  of  this 
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The  Mechanic^  Bank  v.  The  Bank  of  Niagara^  9  Wend., 
410.  Not  only  so,  but  there  the  court  held  that  the  parties 
had  by  agreement  giyen  priority  to  the  assignee. 

Decree  modified  as  above,  and  entered  in  this  court,  if 
desired. 


Jones  ▼.  Jones  et  oL 


1.  Lett  of  iZBODnoir  upok  pebsokal  pbopbbtt.  In  equity  a  judgment 

.  creditor  will  be  compelled  to  exhaust  the  personal  property  of  a  judgment 
debtor  before  resorting  to  real  estate  purchased  by  a  third  person,  of  such 
debtor,  b  good  faith  and  for  a  yaluable  consideration,  before  sndi  judg- 
ment was  rendered,  but  which  by  reason  of  a  mistake  in  descriptions 
was  not  conveyed  at  the  time  the  lien  attached. 

1  CoPABTirBBSHip :  jom  axd  bbtuul  pbopbbtt.  a  court  of  equity  wiU 
not  ei^oin  the  sale  of  individual  property  of  a  copartner  to  satisfy  a  judg- 

'  ment  against  the  firm  of  which  he  is  a  member,  upon  the  ground  that  it 
has  not  been  made  liable  by  adre  faeiaSf  when  it  is  not  aUeged  that  the 
judgment  was  against  the  firm,  and  not  against  the  individual  members 
thereof;  or  when  no  issue  is  presented  negativing  the  fact  that  the  pro- 
perty has  been  made  liable  by  such  process.    Quere,  Does  the  right  to 

*  object  to  the  levy  of  an  execution  on  this  ground  extend  to  one  daiming 
under  the  debtor  ? 

8.  Bill  Am)  answxb.  When  the  allegations  of  a  bill  are  explicitly  denied 
In  the  answer  and  the  cause  is  submitted  without  proof  to  sustain  the 
affirmative  allegations  of  the  bill,  the  dianoellor  must  find  against  the 
complainant 

4.  Waivbb  of  default,  a  default  is  waived  by  the  filing  of  an  answer, 
without  leave  of  courts  if  the  adverse  party  fidls  to  direct  to  such  fiUnf^ 
and  joins  issue  upon  the  aUegatkms  thereof  and  submits  sudi  issue,  upon 
the  pleadings,  to  the  court 

fr.  JuDQMBHT  LiBir  8UBJB0T  TO  BQUTrABLB  nrTBBEBT.  The  lien  of  a  judgment 
creditor  upon  the  land  of  his  debtor  is  subject  to  all  the  equities  which 
exist  in  fkvor  of  third  persons  against  sudi  lands  at  the  time  of  the 
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Y.  BTmraraB:  ajkswmsl  The  answer  of  one  defendant  caimoi  be  read  in 
evidence  against  his  co-defendant  when  there  is  no  joinder  or  priyi^  ot 
interesti  or  fraud,  or  cc^usion,  or  combination  between  them. 

Appeal  from  Polk  District  (hurt. 

Thursday,  June  5. 

Edwin  Bbown  procured  an  execution  on  a  judgment  in 
his  fikvor,  and  had  the  same  levied  upon  certain  lands. 
The  complainant  filed  his  bill,  and  obtained  an  injunction 
restraining  such  sale.  Afterwards,  this  injunction  was  dis- 
solved, and  the  bill  dismissed  as  to  Brown,  and  the  sheriff 
from  which  complainant  appeals. 

Phillips  A  Phillips  for  the  appellant 

1.  The  judgment  was  against  the  firm  of  Campbell| 
Jones  k  Co.,  and  an  execution  issued  against  the  joint  pro- 
perty of  the  firm  could  not  be  levied  upon  the  separate 
property  of  John  C.  Jones,  Until  after  scire  facias  the 
judgment  could  not  become  a  lien  upon  the  personal  pro- 
perty of  the  members  of  the  firm.  Code  of  1851,  §§  1690, 
1691 ;  Eevision  of  1860,  §  2785. 

n.  It  is  a  well  settled  rule  in  equity  that  the  lien  of  the 
judgment  creditor  upon  the  lands  of  the  debtor  is  subject 
to  all  the  equities  which  exist  in  favor  of  third  persons 
at  the  time  of  the  recovery  of  such  judgment  Keirsted  v. 
Avery^  4  Paige  Ch.,  9. 

HL  The  answer  of  Jones  and  wife  was  evidence  against 
their  co-defendants,  for  the  reason  that  their  co-defendants 
claimed  to  hold  the  land  through  them.  1  GreenL  Ev., 
190,  191. 

Oasady  Jk  Polk  for  the  appellee. 

I  The  point  made  by  appellant,  that  the  judgment  is 
against  the  firm,  and  can  be  enforced  by  scire  facias  onlj 
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against  the  property  of  the  membera  of  the  firm,  is  not 
presented  in  the  bill ;  neither  is  it  alleged  that  the  proper 
steps  have  not  been  taken  under  the  Code  to  make  the 
property  liable. 

n.  The  rule  of  law  stated  in  Greenl.  Ev.,  §  178,  has  no 
application  to  the  case  at  bar.  Osborne  y.  The  Bank  of 
the  United  States,  9  Wheat,  788;  Ayres  v.  Campbell,  9 
Iowa,  213.  The  rule  itself  has  been  questioned  by  many 
courts.  Field  y.  Holland,  1  Greenl.  Overruled  Cases,  167; 
Mosley  v.  Armstrong,  8  Monr.,  287 ;  Ward  v.  Davidson,  2 
J.  J.  Marsh,  443 ;  Bees  v.  Lawless,  4  Litt,  218 ;  DoyU  et  al 
V.  Sleeper  and  Alsop,  1  Dana,  531.  The  answer  can  be 
read  in  evidence  only  when  the  allegations  would  bind  the 
co-defendant  as  admissions  or  confessions,  Cow.  &  Hill's 
Notes,  PhiL  Ev.,  part  1 ;  Oray  v.  Harrison,  2  Hayne, 
292 ;  Weedman  v.  Xahn,  4  S.  &  K,  174 ;  Jackson,  ex  dem. 
Watson,  V.  Oris,  11  John.  R,  437 ;  Chess  v.  Chess,  1  Penn., 
82.  The  old  chancery  rale  as  to  the  effect  of  an  answer 
was  changed  and  modified.  Shepard  v.  Ford,  10  Iowa, 
502 ;  WiUiamson  v.  Haycock  et  al.,  11  Id.,  40 ;  Mdbley  v. 
The  Dvbuque  Oas  Light  Jt  Coke  Company  et  al.  Id.,  71. 

Wbight,  J.  —  If  the  cause  was  before  us  to  review  alone 
the  action  of  the  court  below  on  the  motion  to  dissolve  the 
injunction,  filed  before  answer,  we  should  feel  constrained  to 
reverse  it  Complainant  states  in  his  bill  that  he  pur- 
chased the  lands  levied  upon  and  about  to  be  sold, 
from  one  of  the  defendants  in  execution,  paid  therefor  a 
valuable  consideration,  had  his  deed  recorded  before  the 
rendition  of  the  judgment,  that  in  said  deed  there  was  a 
mistake,  that  instead  of  describing  the  lands  purchased, 
add  intended  to  be  conveyed,  (a  parcel  in  section  83,)  it 
described  it  as  in  sect.  13,  same  Township  and  Bange ;  and 
that  the  defendants  in  the  execution,  (Campbell,  Jones  &  Co. 
and  Biyant,)  had  each  and  jointly  sufficient  unincumbered 
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property  to  satisfy  die  judgment.  Now,  if  these  &otS'  wero 
true,  (and  thej  were  to  be  so  taken,  as  the  oase  stood  at  the 
time  of  hearing  said  motion,)  then  the  injunction  should 
have  been  continued  K  the  firm  had  sufficient  property 
fix>m  which  to  satisfy  the  judgment,  then  complainant  occu- 
.pied  such  a  position  as  that  he  could  in  equity  compel  the 
plaintiff  in  execution  to  resort  to  that  before  selling  the 
land  bought  by  him  in  good  £suth  and  for  a  valuable  con- 
sideration, before  the  lien  of  the  judgment  attached. 

But  before  this  motion  was  heard,  there  was  an  answer, 
replication  and  rqoindsr  filed,  and  the  record  shows  thait 
the  cause  was  ''submitted  upon  the  pleadings."  That 
the  court  found  that  complainant's  bill  was  not  sustained, 
and  that  thereupon  the  injunction  was  dissolved  and  bill 
dismissed,  as  to  Brown  and  Spaulding,  (the  sheriff)  The 
case  is  before  us,  therefore,  in  this  attitude,  and  we  are  to 
determine  whether,  from  the  pleadings,  complainant  is  enr 
titled  to  relief. 

Jones  and  wife,  the  grantors  of*  complainant,  by  their 
^nswer  admit,  while  Brown  and  Spaulding  deny,  every 
material  allegation  of  the  bilL  The  replication  takes  issue 
upon  some  new  matter  set  up  in  the  answer,  and  the 
rejoinder  does  the  same  as  to  like  matter  contained  in  the 
replication.  The  pleadings  subsequent  to  the  answer^ 
however,  are  of  no  importance,  and  need  not  be  fiirth^ 
noticed. 

Complainant  insists  that  he  was  entitled  to  relief  under 
the  case  made  by  the  pleadings:  First:  Because  the  judg- 
ment was  against  the  firm  of  Campbell,  Jones  &  Co.,  and 
that  before  the  individual  property  of  one  member  of  the 
firm  could  be  levied  upon  and  sold,  some  step,  by  scire 
faudas^  or  otherwise,  should  have  been  taken  to  make  it 
liable.  To  this  position,  it  seems  to  us,  there  are  several 
answers.  In  the  first  place,  it  does  not  appear,  by  any 
clear  averment,  that  the  firm  was  sued  or  tlie  judgment 
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leooyered  against  them  in  their  partnership  name.  In  the 
next  plaoe,  there  is  nothing  in  the  bill  raising  any  snch 
issue.  The  fact  that  such  prooeedings  "  to  show  cause"  had 
not  been  taken  and  determined,  is  not  negatiyed.  For 
anything  that  appears,  such  steps  were  taken,  and  the 
plaintiff  may  have  pursued  the  very  course  required  of  him- 
by  law.  And  finally,  it  may  be  doubted  whether  com- 
plainant occupies  such  a  position  as  to  entitle  him  to  make 
the  objection.  If  the  owner  of  the  individual  property, 
the  defendant  in  the  execution  could,  g^uere,  if  the  same 
right  extends  to  one  holding  under  such  debtor. 

Second:  It  is  urged  that  the  partnership,  and  each  mem- 
ber thereoi^  had  property  fipom  which  the  judgment  could 
have  been  made.  This  is  clearly  and  explicitiy  denied  in 
the  answer  of  Brown  and  Spaulding,  however.  And  while 
the  issue  thus  stood,  without  proof  to  sustain  the  affirma- 
tive allegation,  the  chancellor  was  bound  to  find  it  against 
complainant 

Third :  That  a  defetult  was  entered  against  the  said  Brown 
and  Spaulding,  that  their  answer  was  subsequently  filed, 
without  leave  of  court,  and  should  not,  therefore,  be  con. 
sidered.  No  steps  were  taken,  however,  to  strike  this 
answer  from  the  files.  On  the  contrary,  it  appears  affirma- 
tively that  issue  was  joined  upon  it,  and  that  the  cause  was 
submitted  upon  the  pleadings.  It  is  too  late  now,  therefore, 
for  complainant  to  insist  that  they  were  in  de&ult 

Fourth :  It  is  insisted  that  upon  the  pleadings  the  injunc- 
tion should  have  been  made  perpetual.  The  rule  contended 
for  is,  that  the  lien  of  a  judgment  creditor  upon  the  lands 
of  his  debtor  is  subject  to  all  the  equities  which  existed  in 
fietvor  of  third  persons  against  such  lands  at  the  time  of  the 
recovery ;  that  a  court  of  chancery  will  protect  the  equitable 
rights  of  third  persons,  against  the  legal  liens  of  a  judgment 
and  will  limit  such  liens  to  the  actual  interest  which  the 
judgment  debtor  had  in  the  estate.    Granted  the  rule,  Uie 
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qittotion  still  remainai  have  we  a  case  to  wliioh  it  applies? 
For,  if  complainant  has  no  equitable  right  to  the  land 
levied  upon,  then  the  lien  of  the  judgment  is.  as  to  him, 
imlimited.  This  equity  is  denied  by  the  answer,  for  while 
it  is  admitted  that  a  deed  was  made,  it  is  denied  that  it  was 
intended  to  convey  any  other  lands  than  those  therein 
described.  Is  this  answer  overcome?  Certainly  not^ 
xmless  the  answer  of  the  grantor,  Jones,  is  evidence  against 
respondent,  Brown. 

We  are  not  of  the  opinion,  however,  that  this  case  comes 
within  the  exceptions  to  the  general  rule,  that  the  answer 
of  one  defendant  in  chancery  cannot  be  read  in  evidence 
against  his  co-defendant  There  is  certainly  no  joint  inte^ 
rest  between  the  vendor,  Jones,  and  the  creditor.  Brown,  in 
the  transaction.  Nor  does  Brown  claim  through  Jones, 
within  the  meaning  of  the  exception  as  stated  by  Mr. 
Greenlea^  1  Ev.,  §  178.  Nor  was  there  any  fraud,  col- 
lusion, or  combination,  between  them.  Indeed,  Brown 
claims  not  under  or  through  his  co-defendant,  Jones,  but 
against  him.  True,  if  he  takes  under  his  execution  and 
sale,  he  acquires  the  title  of  the  debtor,  but  he  does  not 
succeed  to  his  estate,  the  right  of  Jones  does  not  devolve 
upon  him,  there  is  no  such  priority  of  estate,  as  that  he 
should  be  bound  by  what  Jones  may  state  in  his  answer. 
And  especially  is  this  so,  when  the  answer,  (treated  as  an 
admission  or  declaration,)  was  made  long  after  the  party 
answering  has  parted  with  his  title.    Decree, 


Affirmed. 


YoL.  Xm.     86 
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WiLTBK  V.  Stearns. 

I.  Attachment:  voH-BisiDBroB.  An  allegation  "ituit  a  defendant  1b  not  an 
inhabitant  of  thid  State"  is  equivalent  to  an  allegation  that  the  defendant 
is  a  nonresident  of  the  State ;  and  under  the  Ck>de  of  1851,  was  suiBdent 
cause  for  the  issuing  of  a  writ  of  attachment 

Appeal  from  Webster  District  Court. 

Thxtbsday,  June  5. 

AcmoN  ON  ACJOOUNT.  The  facts  necessary  to  an  under- 
standing of  the  question  determined,  appear  in  the  opinion 
of  the  court 

J.  Skinner  for  the  appellant. 

No  appearance  for  the  appellee. 

Lowe,  J. — ^This  suit  was  commenced  in  the  year  1867, 
by  attachment,  and  judgment  rendered  for  plaintiffl 

The  grounds  laid  for  the  attachment  in  the  petition,  are  t 
1.  That  the  defendant  is  not  no.w  an  inhabitant  of  this 
state.  2.  That  he  is  about  to  remoye  his  property  out  of 
the  state,  without  leaving  sufScient  for  the  payment  of  his 
debts. 

A  motion  to  quash  the  attachment,  based  upon  the  insuf* 
ficiency  of  these  causes,  was  overruled,  and  the  defendant 
appealed,  still  insisting  that  said  motion  was  well  made; 
Heretofore  it  has  been  held  by  this  court,  that  the  latter  of 
these  two  causes  was  not  a  sufficient  compliance  with  the 
Code  of  1851,  under  which  said  attachment  was  sued  out 
Nevertheless,  if  the  first  cause  is  good,  the  motion  was 
properly  overruled.  The  Code  makes  the  sworn  statement 
that  the  defendant  is  a  non-resident,  a  ground  of  attachment ; 
the  cause  set  out  by  the  plaintiff  in  this  case  is  that  he  is 
not  now  an  inhabitant  These  expressions  would  seem  neces- 
sarily to  imply  substantially  the  same  thing.    Drake  on 
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Attachment,  §  81,  says  ''  a  resident  and  an  inhabitant  mean 

the  same  thing."    A  person  resident  is  defined  to  be  one 

''  dwelling  or  having  his  abode  in  any  place ;"  an  inhabit 

tant^  "  one  that  resides  in  a  place."    And  he  refers  to  20 

John.  B.,  208;  4  Wend.,  602;  8  Wend.,  134;  2  Kent, 

481,  note. 

Affirmed. 


>1S   Stt 

Alexander  v.  Doran  et  al  I  •LJS 

L  XJHiuomED  ALEASATiOKS  HT  AM  ANSWBB.  Under  the  prorisioiiB  or  §  1*740 
of  the  Code  of  1861,  an  allegation  of  usury  in  an  answer  to  a  petition  for 
the  foreclosure  of  a  mortgage,  when  undenied  hj  any  replication  or  other 
pleadings,  should  be  taken  as  true. 

Appeal  from  Boone  Dietrich  OourU 

Thursday,  June  5. 

Bill  to  foreclose  a  mortgage.  The  &cts  are  stated  in 
the  opinion  of  the  court 

John  A.  EuU  for  the  appellant,  relied  upon  Code  of  1851, 
§  1742 ;  Dunsmore  v.  UUiott,  1  Iowa,  599 ;  Toung  v.  Mum- 
ma,  8  Id.,  140 ;  Teagarden  v.  Baker,  9  Id.,  272 ;  Burlington 
and  Missouri  River  JRailroad  Company  v.  Marchand,  5  Iowa, 
468 ;  BiuJchart  v.  Sappington,  1  G.  Greene,  66. 

Dennison  Jk  MitcheU  for  the  appellee. 

Lowe,  J.  —  A  proceeding  to  foreclose  a  mortgage,  which 
was  tried  by  the  court  upon  the  petition  and  answer  alone, 
and  a  judgment  rendered  for  plaintiff  for  the  amount  of 
the  mortgage,  and  accruing  interest    The  appeal  brings  the 
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I 

cause  before  us  for  hearing,  upon  its  merits.  The  answer, 
among  other  things,  admits  the  execution  of  the  mortgage 
sought  to  be  foreclosed,  but  alleges  that  in  said  mortgage 
there  is  the  sum  of  one  hundred  and  fifty  dollars  of  usury 
and  illegal  interest,  which  the  mortgage  charged,  and 
asked  to  be  embodied  in  said  mortgage ;  that  this  $160  was 
interest  over  and  above  the  ten  per  cent  interest  which 
was  also  charged,  and  made  payable  annually.  This 
answer,  uncontradicted  by  any  replication  or  other  plead- 
ing, must  be  taken  as  true,  under  the  provisions  of  §  1742, 
Code  of  1851.  The  charge  of  usury,  therefore,  being 
virtually  admitted  or  established,  there  was  no  discretion 
left  to  the  court,  but  to  purge  the  contract  of  this  taint,  and 
to  render  a  judgment  for  the  principal  sum  loaned,  deduct- 
ing all  payments  which  had  been  mada  We  do  not  fed 
at  liberty  to  disregard  this  plain  requirement  of  the  statute, 
and  will  have  to  reverse,  the  judgment  below,  and  remand 
» the  cause  for  a  second  trial,  giving  the  plaintiff  leave  to 
file  a  replication,  instarUer,  if  he  desires  to  do  so. 

Beversed. 


Vail  v.  Stone  et  al 

1.  AoRBEifBiiT :  PLBADDrcw.  An  agreement  between  the  parties  to  an  actkm 
stipulating  the  tenns  upon  which  a  decree  shall  be  entered,  when  filed 
in  open  court  becomes  a  part  of  the  record  as  a  pleadings  and  cannoli 
unless  for  good  cause  shown,  be  stricken  from  the  flies,  or  withdrawn 
upon  the  motion  of  the  parties,  and  a  subsequent  pleading  Inconsistent 
therewith  should  be  stricken  fh>m  the  files. 
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Appeal  Jrom  Mmcaiine  District  Court 
Thursday,  Junk  6. 
Thb  £act8  are  stated  in  the  opinion  of  the  court 
D.  a  Cloud  for  the  appellant 
Bichman  Jk  Bro,  for  the  appellee. 

Baldwin,  C.  J. — ^This  was  a  petition  for  the  foreclosure 
of  a  mortgaga  The  defendants  indorsed  upon  the  back 
of  the  original  notice  an  acknowledgment  of  service,  and 
an  agreement  upon  their  part,  that  a  decree  should  be 
entered  up  at  the  following  term  of  court,  in  accordance 
with  the  terms  of  an  agreement  signed  bj  D.  C.  Cloud, 
Esq.,  their  attorney,  and  filed  with  the  papers  of  said  cause. 
In  the  stipulation  filed  by  the  attorney,  the  defendants,. 
Stone  and  wife,  consent  to  the  rendition  of  a  decree  for  the 
amount  due  on  the  note  and  mortgage,  including  interest 
and  costs,  to  be  ascertained  by  the  clerk  of  the  district 
court,  with  conditions  annexed  in  reference  to  the  manner 
and  time  of  sale,  &c.  Subsequent  to  the  filing  of  this 
agreement,  the  defendants  filed  an  answer,  setting  up  the 
payment  to  the  plaintiff  of  the  sum  of  $400,  and  that  the 
contract  sued  on  was  usurious.  This  answer  was  stricken 
from  the  files  upon  the  motion  of  plaintiff,  and  a  decree 
entered  upon  the  agreement  The  defendants  appeal,  and 
the  action  of  the  court  in  striking  the  answer  from  the 
files,  and  disregarding  the  plea  of  usury,  is  the  error  as- 
signed. 

The  Code,  §  1821,  provides  that  the  parties  may  submit 
lo  any  judgments  which  may  be  agreed  upon  between 
them,  which  agreement  must  be  in  writing,  and  filed  in 
open  court 
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It  is  not  claimed  by  appellants  that  this  agreement  was 
obtained  by  any  fiilse  or  fraudulent  representations,  nor  do 
they  deny  the  right  of  their  attorney  to  enter  into  the  agree- 
ment so  filed  in  their  behalf. 

An  agreement,  when  filed  in  open  court,  and  duly  signed 
by  the  parties,  becomes  part  of  the  record  of  the  case,  and 
is  in  effect  an  answer  or  pleading,  and  unless  for  good 
cause  shown  shoidd  be  so  regarded  by  the  court 

It  is  not  questioned  but  that  the  parties  may  have  such 
agreement  withdrawn  or  stricken  from  the  files,  if  it  is 
made  apparent  to  the  court  that  it  was  obtained  in  an 
improper  manner,  but  as  long  as  it  is  permitted  to  remain 
as  a  mfttter  of  record,  it  i^  the  duty  of  the  court  to  r^;ard 
it  as  binding  upon  the  parties  thereto. 

The  subsequent  answer  of  defendants  was  inconsistent 
with  the  terms  of  this  agreement.  In  tiie  agreement  the 
defendants  consented  to  the  rendition  of  a  decree  for  the 
amount  due  on  the  note  and  mortgage,  filed  with  the  peti- 
tion, with  interest,  &c.,  to  be  ascertained  by  the  clerk.  In 
their  answer  they  plead  usury,  and  payment  By  the 
agreement  they  consent  to  a  judgment  for  the  amount  as 
appears  to  be  due  from  the  note  and  mortgage,  with  inte- 
rest; by  the  answer  they  wish  to  avoid  a  portion  of  the 
amount  they  conceded  to  be  due,  as  well  as  both  the  int& 
rest  and  costs. 

The  two  pleadings  being  thus  inconsistent  with  each 
other,  and  there  being  no  good  cause  shown  why  the  one 
first  filed  shoidd  not  remain  as  piirt  of  the  record  of  the 
case,  we  think  the  subsequent  answer  should  be  stricken 
firom  the  files. 

If  the  answer  was  properly  stricken  from  the  files,  the 
court  could  not  consider  the  defenses  therein  set  up.  The 
contract  itself  did  not  show  that  it  was  a  usurious  one,  and 
the  usury  not  being  brought  to  the  attention  of  the  court 
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by  a  proper  pleading,  it  could  not,  upon  its  own  motion, 
take  cognizance  of  this  question. 


Affirmed* 


Bbownsll  y.  Smith. 

•  1.  PLRADnro  nr  Jirsnou*  Covbt.  The  plaintifl;  hi  an  action  in  a  Justioes' 
Oourt,  dauned  for  making  "  a  set  of  teeth  upon  ailTer  plate  f  for  making 
a  "  set  of  teeth  upon  gold ;"  for  **  filUng  teeth  "  and  for  *' extracting  teeth ;" 
giTing  the  dates  of  the  sereral  items:  Edd,  that  the  charges  were  sofi- 
dently  spedfio  to  require  the  defendant  to  respond  thereto^  and  that  the 
court  below  did  not  err  in  oyerruling  defendant's  motion  for  a  more 
spedflc  statement 

Appeal  from  Polk  District  (hurt 

Fbiday,  Juki  6. 

AcnOK  on  account  The  &ctB  appear  in  the  opinion  of 
the  court 

&  v.  FAtfe  for  the  appellant 

Thos.  F.  WUhrow  for  the  appellee. 

Baldwin,  C.  J. — This  was  an  action  before  a  justice  of 
the  peace,  upon  an  account  In  the  account  filed,  there  are 
five  dilFerent  charges,  four  of  which  are  as  follows:  **To 
dental  work,"  the  other,  to  "  extracting  teeth,  &c ."  The 
date  of  each,  with  the  amount  thereof,  is  set  opposite  to 
each  charge.  To  a  rule  for  a  more  specific  statement  of 
the  account,  the  plaintiff  answered  by  stating  that  on6 
of  the  items  of  dental  work  was  *'  the  making  of  a  set  of 
teeth,  upon  silrer  plate,**  another  '^  was  the  making  of  a 
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set  of  teeth  on  gold,"  another,  '*  for  extracting  and  filling 
teeth,"  and  the  other  for  "  filling  teeth." 

The  defendant  again  filed  a  motion  for  a  more  specific 
statement,  and  asked  the  ooart  to  require  the  plaintiff  to  set 
forth  **  for  whom  the  upper  teeth  were  made,  whether  for 
the  plaintiff  or  for  some  one  of  his  &milj,  and  for  whom 
the  filling  and  extracting  was  done,  how  many  of  each,  and 
at  what  price,  and  whose  teeth  were  filled,  and  how  many." 
This  motion  being  overruled  by  the  justice,  and  this  ruling 
being  sustained  by  the  District  Court,  the  defendant  appeals 

The  defendant,  in  his  application  for  a  writ  of  certiorari^ 
states  "  that  he  believes  that  a  part  of  plaintiff's  charges 
were  made  wrongfully,  and  without  any  contract  with 
defendant,  and  if  paid  charges  had  been  specifically  and 
fairly  set  out  by  plaintiffl  he  could  have  successfully  con- 
troverted said  claim." 

The  proceeding  having  been  commenced  before  a  justice 
of  the  peace,  no  petition  was  necessary,  and  the  question  is, 
was  the  account  so  stated  as  to  convey  to  the  common 
understanding  a  reasonable  certainty  of  meaning. 
,  The  plaintiff  is  asked  to  state  for  whom  the  upper  teeth 
were  made,  whether  for  plaintiff,  or  some  one  of  his  family ; 
for  whom  the  filling  and  extracting  was  done,  &a  The 
account  charges  that  this  work  was  done  for  the  defendant, 
and  whether  done  for  himself  or  family,  the  plaintiff  could 
recover;  at  least  the  charge  is  sufliciently  specific  to  require 
the  defendant  to  respond  thereto.  An  issue  could  have 
been  made  by  defendant  as  to  these  charges,  and  if  the 
plaintiff  fiiiled  to  prove  the  services  rendered,  or  the  value 
thereof  he  could  not  recover.  On  the  contrary,  the  defend- 
ant could  have  disproved  the  charges  made,  by  proper 
evidence,  as  fully  as  if  the  items  had  been  set  out,  as  re- 
quired by  the  motion. 

A  mere  denial  by  the  defendant,  either  written  or  oral, 
Kould  have  enabled  him  to  show  to  the  court  that  either 
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of  "the  plaintiff's  charges  were  made  wrongfuUj,  and 
without  any  contract  with  defendant" 

Affirmed. 

Wriqht,  J. — I  think  this  judgment  should  be  affirmed| 
for  the  reason  that  under  the  bill  of  particulars  plaintiff 
could  recover  for  "  extracting  "  the  teeth*  of  defendant,  and 
for  the  other  work,  if  done  for  him,  in  person.  If  this  was 
the  case,  (and  I  cannot  presume  that  the  work  was  done 
for  others,  from  the  language  used,)  the  statement  was 
suffidentlj  specific. 


C!oRiSLLB  y.  Allek  et  oL 

1.  BxTEirsiov  Of  TDfE:  DXSOHABOS  OF  SUBETT.  An  extension  of  the  credit 
beyond  ^e  time  specified  in  a  promissory  note,  under  a  contract  founded 
upon  a  good  consideration,  between  the  creditor  and  the  principal,  without 
the  consent  of  the  surety,  has  the  effect  to  diflohaii^  such  snre^;  and  the 
surety  may  in  an  action  at  law  set  up  such  defense,  and  show  by  extrinsio 
evidence,  if  it  does  not  i^pear  on  the  face  of  the  note,  that  he  was  in  fact 
merely  a  surety ;  re-affirming  KeUey  y.  OtBaspte,  12  Iowa,  67. 

%  Samb  :  UBURT.  That  the  contract  for  extension  of  credit  was  supported 
by  a  note  for  usurious  interest  as  its  only  consideration,  will  not  avoid 
the  eflbot  of  discharging  the  surety  firom  his  liability. 

Appeal  from  Dubuque  District  (hurt. 
Friday,  June  6. 

AonoK  on  a  promissory  note,  of  which  the  following  18 
a  copy: 

"  $1,000.  "  Dvbuqu^  Iowa,  Dec.  7, 1865. 

*'  Six  months  after  date,  we  or  either  of  us  promise  to  pay 
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to  Charlotte  Corielle,  or  order,  one  thousand  dollars,  with 
interest  at  the  rate  of  ten  per  cent  per  annum,  for  yalue 
received. 

"Jerome  Allen. 

"  Lincoln  Clark.'' 

.»  ' 

The  remaining  &cts  necessary  to  an  understanding  of  the 
questions  presented  by  the  record,  are  stated  in  the  opinion 
of  the  court 

Lincoln  Clark  and  Thomas  M.  Monroe  for  the  appellant, 
relied  upon  Kdley  y.  OtHaspte^  12  Iowa,  57 ;  9  Ala.,  952 ; 
9  Wheat,  680 ;  8  Binn.,  520 ;  8  Wash.  C.  C.  R.,  70 ;  18 
Wend.,  875;  8  Port.,  104;  2  Am.  L.  C,  279;  and  the 
cases  there  cited. 

H.  A.  Wtltse  for  the  appellee,  cited  Farringion  v.  GaUo- 
way  ei  al.,  10  Ohio,  548;  Manly  r.  BoyooU,  18  Eng.  L,  & 
E.,  851 ;  Myers  v.  Sunderland,  4  G.  Greene,  567 ;  Story 
Prom.  Notes,  §  194;  Orout  r.  JElHcoU,  7  Wend.,  227; 
Fell's  Law  of  Guaranty  and  Suretyship,  211 ;  Edwards  on 
Bills  and  Prom.  Notes,  854. 

Lowe,  J. — On  the  7th  day  of  December,  1855,  the  de- 
fendants executed  to  the  order  of  the  plaintiff  a  promissory 
note  of  $1,000.  Judgment  by  defeiult  was  rendered  against 
the  defendant,  Allen.  Clark's  defense  was  that  he  was  only 
surety  in  the' note,  of  which  fact  the  plaintiff  was  cognisant ; 
that  at  the  maturity  of  the  note  the  defendant,  Allen,  for  a 
valid  consideration,  without  the  knowledge  or  consent  of 
Clark,  made  an  agreement  with  the  plaintiff  to  extend  the 
time  of  the  payment  of  said  note  six  months,  which  he 
claims  had  the  effect  to  relieve  him  firom  all  liability  on  said 
note,  as  surety. 

That  an  enlargement  of  the  credit  beyond  the  time  spe- 
cifidd  in  the  note,  under  a  contract  founded  upon  a  good 
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consideration  between  the  creditor  and  the  principal,  with- 
out the  consent  of  the  surety,  has  the  effect  to  discharge 
such  surety,  is  too  firmly  settled  to  require  further  discus- 
sion. And  it  is  equally  well  settled  that  the  surety  may 
set  up  such  defense  at  law,  and  show  by  extrinsic  evidence, 
if  it  does  not  otherwise  appear  on  the  face  of  the  note,  that 
he  was,  in  &ct,  merely  surety. 

In  support  of  these  several  affirmations  we  refer  to  2d. 
vol.  American  Leading  Cases,  by  Hare  k  Wallace,  p.  271, 
in  the  case  of  The  United  Stxxjtea  v.  Samuel  and  John  L. 
SotoeU,  together  with  the  notes  and  authorities  there  cited. 
Also  9  Metcal^  511 ;  8  Binney,  520 ;  6  Ohio,  17 ;  12  Iowa, 
57,  KeHey  v.  Oillaspie. 

This  last  cited  case  is  reitffirmed,  and  hence  if  the  fifty 
dollar  note  was  usurious,  as  alleged,  which  had  been  given 
by  Allen  to  plaintiff  as  the  consideration  for  extending  the 
day  of  payment,  it  will  not,  on  that  account,  avoid  the 
effect  of  discharging  Clark  firom  his  suretyship,  for  the  rea- 
Bona  therein  assigned. 

The  question  whether  Clark  was,  in  fiwt,  only  surety  on 
the  note,  and  that  the  fact  was  known  to  the  plaintiff  before 
such  extension  of  payment  had  been  given,  is,  to  our  minds, 
quit^  satisfactorily  shown  to  us,  by  all  the  circumstances 
attending  the  transaction,  supported  by  the  direct  testimony 
of  Allen,  the  principal  in  the  note,  who  testified  positively 
to  the  existence  of  both  these  facts.  It  is  true  the  compe- 
tency of  Allen's  testimony  is  objected  to,  because  it  had 
been  taken  in  the  form  of  a  deposition  previous  to  the  time 
when  a  judgment  by  default  had  been  entered  against  him. 
Whether  this  circumstance  can  have  the  effect  to  render  his 
evidence  inadmissible,  it  is  unnecessary  for  us  now  to  de- 
termine, for  in  any  event  this  cause  will  have  to  be  reversed 
and  remanded  on  other  grounds,  and  under  our  new  and 
reformed  system  of  practice  we  apprehend  no  question  will 
or  can  be  made  against  its  introduction  at  a  second  trial  of 
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the  cause.  Nor  is  there  any  necessary  conflict  between  his 
testimony  and  that  of  a  Mr.  Finley,  who  testified  in  behalf 
of  plaintiff  concerning  the  same  transaction,  but  mostly  to 
different  and  distinct  facts. 

On  the  trial  of  this  cause  there  was  a  verdict  for  plaintiff 
against  Clark,  on  which,  after  overruling  a  motion  for  a 
new  trial,  a  judgment  was  entered.  The  motion  for  a  new 
trial  was  founded,  among  other  things,  upon  the  giving  and 
the  refusal  to  give  certain  instructions  to  the  jury,  some  of 
which  were  in  conflict  with  the  law,  as  laid  down  in  the 
case  of  Kelley  v.  CHllaspie^  12  Iowa,  67 ;  and  the  motion, 
therefore,  should  have  been  sustained. 

We  allude,  more  particularly,  to  the  second  instruction 
asked  by  defendant,  which  was  refused,  and  the  ninth 
instruction  asked  by  plaintiff,  which  was  given,  and  a  simi- 
lar charge  given  by  the  court,  on  its  own  motion.  The 
judgment  below  will,  therefore,  be  reversed,  and  the  cause 
remanded. 

Reversed. 


Dean  v.  Gk)DDABD  et  al 

1.  EziouTiON  VALID  AS  TO  OFHCBB.  An  ezeoution  which  showed  that  the 
judgment  under  which  it  was  issued  was  "reoorered  before  O.  8.  IL** 
without  statmg  that  he  was  a  justice  of  the  peace,  was  not  absolutely  Toid 
In  the  hands  of  a  constable,  so  as  to  enable  him  to  protect  himself  from 
Uabilit7  on  his  bond  for  improper  or  negligent  treatment  of  property  seised 
or  levied  upon  by  yirtue  thereof! 

App^  from  Bremer  Distrid  (hurt. 

Fridat,  Juke  6. 

Tma  is  an  action  against  Goddard  and  his  sureties,  upon 
his  offidal  bond  as  constable.    It  is  alleged  that  Pottefi 
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Hitchcock  &  Co.,  reooyered  a  judgment  againfit  plaintiffi 
before  Matthews,  a  justice  of  the  peace ;  that  an  execution 
was  issued  by  Tyrrell,  the  successor  of  said  Matthews, 
which  was  placed  in  the  hands  of  said  Goddard,  and  by 
him  levied  upon  a  mare,  the  property  of  said  plaintiff;  that 
the  constable  abused  said  property,  and  neglected  to  take  the 
proper  care  of  her,  whereby  she  died,  &c.  An  answer  was 
filed,  admitting  the  judgment,  execution  and  levy,  but 
denying  the  negligence  and  improper  treatment  After 
this,  without  withdrawing  the  former  one,  an  answer  was 
filed  by  Goddard,  denying  the  judgment,  and  specifically  all 
the  allegations  of  the  petition,  except  his  election  as  consta- 
ble, and  the  levy.  The  sureties  also  answered,  without 
withdrawing  their  first  answer,  denying  every  allegation 
in  the  petition. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  execu- 
tion, a  copy  of  which  was  attached  to  his  petition,  as 
follows: 
"  State  op  Iowa,  ) 

Bremer  County^     )     ' 

"  To  any  constable  in  said  County^  Oreetmg: 

You  are  hereby  commanded,  that  of  the  goods  and 
chattels  of  G^o.  B.  Dean,  except  what  the  law  exempts, 
you  cause  to  be  made  the  sum  of  fifteen  and  iVr  dollars, 
together  with  interest  thereon,  at  the  rate  of  ten  per  cent 
per  annum,  from  the -20th  day  of  January,  A.  I).  1859, 
until  paid,  which  amount  in  favor  of  Potter,  Hitchcock  & 
Co.,  was  recovered  before  George  S.  Mathews  against 
Geo.  R  Dean,  on  the  21st  day  of  December,  A.  D.  1858, 
in  certain  action  of  debt,  also  costs  of  suit,  together  with  all 
accruing  costs,  and  make  your  legal  service  and  due  return 
of  this  writ  to  me  at  my  of&ce  in  said  county,  within  thirty 
days  from  this  date. 

"  Given  under  my  hand  this  20th  day  of  January,  A.  D. 
1859.  EnwD.  Tybrell,  Jmtice  of  the  Pea^e.^^ 
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This  was  objected  to  upon  the  ground  that  it  was  void 
upon  its  face.  The  objection  was  sustained  and  the  execu- 
tion rejected.  Plaintiff  then  offered  to  prove  by  parol,  thai 
said  Matthews  was  an  acting  justice  at  the  time  of  the  ren- 
dition of  the  judgment^  and  that  he  did  render  the  same. 
This  was  objected  to,  and  the  objection  sustained.  And 
there  being  no  further  testimony,  judgment  was  rendered 
for  the  defendants,  and  the  plaintiff  appeals. 

John  E,  Burke  for  the  appellant 

The  fiulure  of  the  justice  who  issued  the  execution  to 
annex  "  J.  P."  or  "  Justice  of  the  Peace,"  to  the  name  of 
his  predecessor,  was  merely  a  clerical  mistake  or  omission, 
and  did  not  render  the  execution  void.  Sheldon  v.  Van 
Bashirk^  2  Com.,  473 ;  EllioU  v.  OrorJis  Administrator,  18 
Wend.,  85 ;  Irden  v.  Potterfield,  19  Geo.,  189 ;  Kellogg  ex 
parte,  6  Vt,  511 ;  Khssendorf  v.  Ford,  8  B.  Monr.,  471 ;  8 
G.  Greene,  489;  19  Georgia,  189.  Formal  defects  not 
rendering  an  execution  void,  cannot  be  taken  advantage  of 
by  an  officer  to  shield  himself  from  the  consequences  of 
neglect  of  duty.  Chase  v.  The  Toumship  of  Plymouth,  20  Vt., 
469.  The  substance  of  the  statute  was  not  complied  with, 
and  the  execution  sufficiently  identified  the  judgment  to 
render  certain  the  authority  upon  which  it  issued.  Sprottv. 
Beid,  8  G.  Greene,  489. 

J.  C.  Wright  and  L.  L.  Ainsworth  for  the  appellee. 

Wright,  J. — The  writ  was  held  void,  for  the  reason  that 
it  did  not  *'  show  that  it  was  issued  upon  a  judgment  ren- 
dered by  an  officer."  And  this  ruling  we  think  was  errone- 
ous. The  failure  to  attach  the  words  "Justice  of  the  Peace," 
or  the  letters  "  J.  P."  to  the  name  of  the  person  rendering 
the  judgment,  would  not  have  the  effect  of  •rendering  the 
writ  absolutely  void  in  the  hands  of  the  constable,  so  as  to 
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enable  him  to  protect  himself  for  his  improper  or  negligent 
treatment  of  property  seized  or  levied  upon  by  virtue 
thereo£  The  defendant  in  the  execution  might  claim  that 
it  was  irregular  and  voidable,  perhaps,  but  not  void.  It 
not  void  as  to  the  defendant,  the  defect  certainly  could  not 
avail  the  constable,  nor  his  sureties,  after  he  had  acted  upon 
it  as  a  valid  writ,  and  suffered  property  seized  thereunder 
to  perish  because  of  his  abuse  of  the  same. 

It  was  the  duty  of  Matthews,  upon  the  expiration  of  hie 
term  of  office,  to  deposit  with  his  successor  his  official 
dockets  and  papers,  to  be  kept  as  public  records.  His 
successor  was  invested  with  power  to  issue  executions  on 
judgments  found  unsatisfied  in  the  dockets,  thus  coming 
into  his  hands,  in  the  same  manner  and  with  like  effect  as 
the  justice  rendering  the  same.  (Code,  1851,  §§  2877-79, 
and  2387.)  And  though  it  would  be  more  strictly  proper 
and  regularthat  theofficial  character  of  the  justice  or  person 
rendering  the  judgment  should  be  expressly  stated,  yet  this 
clerical  omission  will  not  vitiate  nor  make  void  the  writ,  for 
its  basis,  purpose  and  object  sufficiently  appear,  and  espe- 
cially so,  as  the  justice  issuing  it  is  a  sworn  public  officer, 
and  some  presumptions  may  be  legitimately  indulged  in, 
where  he  is  in  the  discharge  of  a  duty  enjoined  by  law. 
Not  only  so,  but  the  execution  so  describes  and  identifies 
the  judgment  as  to  render  certain  the  authority  upon  which 
it  was  issued,  and  was  therefore  sufficient  to  invest  the  officer 
with  power  to  levy  and  sell.  If  so,  it  would  not  be  void. 
(/§>rott  V.  Beed,  8  G.  Greene,  489 ;  Sheldon  v.  Van  Buskirk,  2 
Comstock,  473 ;  MUoU  v.  Oronk^s  Administrator^  13  Wend., 
85.) 

Again,  it  may  be  questioned  whether,  under  the  state  of 
the  pleadings,  the  objection,  if  good  upon  general  principles, 
coald  avail  After  admitting  the  judgment^  execution  and 
levy,  an  answer  was  filed  denying  the  same  matters.  There 
was  no  withdrawal  of  the  first,  no  substitution,  no  leave  to 
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file  an  additional  or  farther  answer,  nothing  indicating  that 

the  several  answers  were  to  be  treated  as  one,  but  the  cause 

was  tried  upon  the  issaes  thus  made  up,  though  clearly 

conflicting  and  inconsistent    Under  such  circumstances, 

we  regard  it  very  doubtful  whether  defendants  were  not 

estopped  from  denying  the  authority  for  issuing  the  writ 

But  holding  as  we  do  above,  it  is  not  necessary  to  pass  upon 

this  view  of  the  case. 

Beversed. 


Stoddabd  v.  Pobbbs  €t  al 

1.  MOBTGAOB  BXDBMFTiON.  There  IS  DO  rodemptioii  of  mortgaged  property 
after  sale  in  foreclosure ;  and  in  a  decree  of  foredosure  no  particular 
words  cutting  off  the  eqult7  of  redemption  are  necessary. 

t,  Rm»iiFnoK  FBOM  JUDioiAL  SAUL  A  judgment  debtor  has  the  n^^t  to 
redeem  property  sold  under  execution,  in  all  cases,  except  in  the  fioco- 
dosure  of  mortgages ;  and  such  right  may  be  exercised  by  an  asaignee 
of  such  debtor  to  the  same  extent  that  it  could  be  by  the  assignor. 

S.  RKBiynf  o  BXDEMPnoN  MONET.  While  neitiier  a  mortgagor  nor  his  assignee 
has  the  right  to  redeem  mortgaged  premises  after  sale  in  foredosure,  if 
the  mortgagee  or  purchaser  accepts  money  tendered  fbr  the  purpose  of 
redeeming,  and  executes  a  receipt  therefor,  specifying  that  it  is  for  that 
poipoee,  he  will  be  estopped  from  denying  sudi  right 

i.  SAia:  BFFBOT  OP  BBDiMPTiOK.  A  redemption  of  mortgaged  premises 
after  sale  in  foredosure  has  the  effect  to  restore  the  parties  to  the  positloo 
which  they  occupied  before  the  sale ;  the  amount  paid  for  theredemptioii 
being  paid  on  the  mortgage  debt,  and  the  mortgaged  property  remaining 
liable  for  any  balance  of  sudi  debt  remaining  unpaid. 

Appeal  Jrom  Louisa  District  Court 
Friday,  June  6. 
The  fsLCts  are  stated  in  the  opinion  of  the  court 
Richman  A  Bro.  for  the  appellant,  cited  1  Hill.  Mort, 
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468;  2  Id.,  166,  note;  Berger  v.  ERster,  6  Whart,  210; 
Kimmd  v.  WiOiard,  7  Doug.,  217. 

Bird  A  Sprague  for  the  appellee. 

Baldwin,  C.  J. — ^The  respondent,  Drusilla  Forbes,  exe- 
cuted to  the  complainant  her  three  promissory  notes,  payable 
in  one,  two  and  three  years.  To  secure  the  payment  of 
said  notes  at  maturity,  she  executed  a  mortgage  upon  certain 
real  estate.  The  first  note  was  paid  when  it  became  due. 
The  second  being  unpaid,  the  complainant  brought  his 
action,  and  obtained  a  decree  of  foreclosure,  and  all  the 
lands  described  in  the  mortgage  were  sold  by  the  sheriflF 
under  this  decree,  in  satis&ction  of  the  amount  due  on  the 
second  note.  The  property  sold  was  purchased  by  the 
complainant,  and  a  sheriff's  deed  made  and  delivered  to  the 
purchaser,  in  pursuance  of  the  terms  of  the  sale. 

Subsequent  to  the  sale,  and  delivery  of  the  sheriff's  deed 
to  complainant,  the  respondents,  Isett  k  Brewster,  pur- 
chased the  right,  title  and  interest  of  the  said  Forbes  in  the 
premises  thus  mortgaged  and  sold,  and  received  a  deed 
therefor.  Upon  the  day  of  the  purchase  firom  Mrs.  Forbes, 
it  being  within  one  year  after  the  sale  by  the  sheriff,  Isett 
&  Brewster  deposited  with  the  clerk  of  the  District  Court 
of  said  county,  a  sufficient  sum  of  money,  for  the  purpose 
of  redeeming  the  said  lands  sold  by  the  sherifi^  under  the 
foreclosure.  The  complainant  accepted  of  the  money  thus 
deposited  with  the  clerk,  and  receipted  upon  the  judgment 
docket  therefor,  in  full  redemption  of  the  lands  sold  under 
the  decree  of  foreclosure.  The  third  note  afterwards  fidling 
due,  the  complainant  filed  this  petition,  praying  for  a  judg- 
ment thereon,  and  a  foreclosure  of  the  same  mortgaged 
premises,  making  the  respondents,  Isett  &  Brewster,  parties 
for  the  purpose  of  cutting  off  all  their  equities,  &c.  To  this 
petition  the  respondents  each  plead  the  former  foreclosure, 

Vol.  XTTI.        88 
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in  bar  of  the  present  proceedinga  To  these  answers  a 
demurrer  being  filed  and  sustained,  a  decree  of  foreclosure 
was  entered  as  prayed  for.    Respondents  appeal. 

It  is  claimed  that  the  respondents*  equity  of  redemption 
was  not  cut  off  by  the  first  decree,  as  the  court  did  not^  in 
direct  terms,  in  the  decree  so  declare.  It  is  therefore  claimed 
that  when  Isett  k  Brewster  purchased  the  interest  of  the 
respondent,  Forbes,  in  the  mortgaged  premises,  Mrs.  Forbes 
still  possessed  an  interest  therein,  an  equity  of  redemption. 

It  has  been  held  by  this  court,  that  where  there  is  a  fore- 
closure and  sale,  under  a  mortgage,  there  is  no  equity  of 
redemption.  See  Kramer  v.  Behnianj  9  Iowa,  114 ;  Stoddard 
V.  Bays  et  ux.,  12  Id.,  576 ;   Wagner  v.  Oalyear  et  al,  infra. 

Our  statute,  by  its  express  language,  determines  the  rights 
of  the  parties  to  a  mortgage.  Whenever  there  is  a  failure 
upon  the  part  of  the  mortgagor  to  pay,  as  stipulated,  the 
mortgagee  can  bring  his  action  of  foreclosure.  If  he  is 
entitled  to  a  judgment,  and  an  order  of  sale  of  the  mort- 
gaged premises,  the  law  determines  the  effect  of  such  judg. 
ment  and  sala  The  equity  of  redemption  is  cut  off  by 
operation  of  law,  and  no  particular  words  are  required  in 
the  decree,  declaring  such  to  be  the  effect  of  the  judgment 
of  the  court  The  mortgagor  has  a  right  to  redeem  at  any 
time  after  judgment,  and  before  the  sale.  When  the  sale 
is  made,  and  the  deed  delivered,  such  right  no  longer  exists. 
Our  statute  recognizes  theright  of  the  judgment  debtor  to 
redeem  from  a  judicial  sale  in  all  cases  except  where  the 
property  has  been  sold  under  an  order  of  foreclosure.  This 
right  of  redemption  is  given  to  the  debtor,  or  other  incum- 
brancer upon  the  property  sold,  and  the  rights  of  a  defend- 
ant, in  relation  to  redemption,  are  transferable,  and  the 
assignee  has  the  like  potver  to  redeem.  See  §  1945  of  the 
Code. 

The  assignees,  Isett  &  Brewster,  who  are  the  transferrees 
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of  Mrs.  Forbes'  eqxiitj  of  redemption  can  daim  no  greater 
rights  bj  virtue  of  their  purchase  than  were  possessed  by 
their  grantor.  Bj  permitting  the  mortgage  to  be  foreclosed, 
and  the  property  sold,  and  the  deed  made,  the  complainant^ 
acquired  all  the  right  and  title  of  the  defendant,  Mrs.' 
Forbes,  or  her  assignees,  to  said  property. 

The  assignees,  however,  insisted  upon  their  right  to  re- 
deem from  the  sale  made  under  the  decree  of  complainant^ 
and  by  the  acceptance  of  the  redemption  money,  and  by 
specifying  in  his  receipt  that  it  was  accepted  for  that  express 
purpose,  we  think  the  complainant  recognized  the  right  of 
the  defendants  to  redeem,  notwithstanding  the  provisions 
of  the  statute  denying  such  right 

I^  however,  it  is  conceded  that  Isett  &  Brewster  did,  by 
the  consent  of  the  mortgagees  effect  a  redemption,  the  rights 
acquired  thereby  are  the  same  as  they  would  have  been  had 
they  redeemed  from  an  ordinary  judicial  sale,  and  before 
the  right  of  the  debtor  to  redeem  had  expired. 

The  effect  of  a  redemption  by  the  paying  in  of  the 
money,  (with  interest  and  costs,)  that  the  purchaser  paid 
when  the  sale  was  made,  is  to  place  the  parties  just  where 
they  were  before  the  sale  was  made,  with  the  exception 
that  the  purchase  money  is  to  be  applied  in  liquidation  of 
the  judgment  If  the  property  sold  for  a  sufficient  sum  to 
satisfy  the  judgment,  the  debt  is  canceled,  and  the  rights 
of  the  parties  are  fully  settled. 

It  is  argued  by  counsel  for  appellant  that  by  the  foreclo- 
sure proceeding  of  complainant,  the  force  of  the  mortgage 
was  spent,  that  there  had  been  a  foreclosure  and  sale,  that 
the  complainant  had  once  exhausted  his  remedy,  and  could 
not  again  acquire  it 

This  would  perhaps  be  Jrue^^were  it  not  for  the  effect 
which  is  given  to  the  act  of  the  parties  in  redeeming.  The 
assignees  can  redeem  only  as  the  debtor  could.  The  debtor 
could  redeem  only  by  paying  in  the  purchase  money. 
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When  this  was  paid  in  and  accepted,  it  discharged  the 
judgment,  set  aside,  as  it  were,  all  the  proceedings  under 
the  foreclosure,  and  placed  the  parties  in  the  same  position 
they  were  in  prior  to  the  commencement  of  the  foredoenre 
proceeding,  except  that  the  debt  was  paid. 

In  the  case  of  Bradley  and  tvi/e  v.  Snider  et  oZ.,  14  Ills. 
268,  it  was  held  that  a  lien  upon  mortgaged  premises  is  not 
exhausted  by  a  sale  of  them,  and  the  holder  of  an  equity 
of  redemption,  when  he  seeks  to  redeem  these  p1*emises, 
must  not  only  pay  the  sum  for  which  they  were  sold,  but 
the  whole  sum  due  on  the  mortgage. 

Affirmed. 


Johnson  v.  Monell. 

1.  Waiybb  or  SBKTiOB  or  HOnoB.  A  waiver  of  seryioe  of  notice,  by  an 
indorsement  on  the  back  thereof^  signed  and  dated  as  required  by  §  2818 
of  the  Revision  of  1860,  is  equivalent  to  an  acknowledgment  of  service^ 
and  confers  upon  the  court  jurisdiction. 

2.  MOBTOAOB :  PUBOHASER  or  KOBTOAOB  PBOPEBTT.  The  purchaser  of  mort- 
gaged property  is  not,  in  the  absence  of  a  spedal  oontraoti  liable  for  the 
mortgage  debt;  and  the  mortgagee's  remedy,  so  far  as  it  aifects  tiie  pur- 
chaser, is  against  the  property  and  his  equity  of  redemption. 

S.  Samb  :  PABTT.  A  mortgagor  who  has  disposed  of  his  interest  in  tho 
mortgage  premises  is  not  a  necessary  party  to  a  proceeding  to  foredoaa 
the  mortgage. 

Appeal  from  Polk  District  Court. 

Saturday,  Junb  7. 

Foreclosure  op  a  mortgage.  The  petition  allied 
that  one  James  C.  Carson,  on  the  20th  day  of  June,  1856, 
executed  the  mortgage  set  out  as  an  exhibit  thereto,  for  the 
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purpose  of  securing  the  payment  of  two  certain  promissory 
notes ;  that  on  the  1st  of  Octobt  r,  1856,  Carson  sold  the 
land  described  in  the  mortgage,  subject  thereto,  to  Francis 
R  West;  and  that  Francis  R  West  sold  the  same  pre- 
mises, subject  to  the  mortgage,  to  the  defendant  John  J. 
Monell. 

The  defendant  indorsed  on  the  back  of  the  original  notice, 
the  following: 

"  I,  John  J.  Monell,  the  within  named  defendant,  do 
hereby  waive  service  of  notice,  at  Newburgb,  county  of 
Orange,  State  of  New  York,  this  27th  day  of  March,  1861. 

"John  J.  Monell." 

The  defendant  made  defetult,  and  the  court  found  that 
there  was  due  the  plaintiff  the  sum  of  three  thousand,  three 
hundred  and  thirty-three  dollars  and  thirty-three  cents, 
and  decree  that  '*  the  plaintiff  have  judgment  for  '  that 
sum;'  that  the  defendant's  equity  of  redemption  in  and 
to  the  *  mortgaged  property '  be  forever  barred  and  fore- 
closed ;  and  that  a  special  execution  issue  commanding  the 
sheriff  of  Polk  County  to  sell  the  above  described  real 
estate,  for  the  purpose  of  satisfying  the  above  decree,"  &c. 
The  defendant  appeals. 

Finch  (k  Clark  for  the  appellant,  contended  : 

L  That  the  service  of  notice  did  not  give  the  court  juris- 
diction. 2.  That  judgment  could  not  be  rendered  against 
Monell  on  a  note  executed  by  Carson.  8.  That  no  decree 
could  be  entered  without  making  Carson  a  party  defendant. 

Oasady  <t  Polk  for  the  appellee,  contended : 

1.  That  the  waiver  of  service  of  notice  was  equivalent 
to  an  acknowledgment  of  service.  2.  That  the  decree 
affects  appellant  only  as  it  bars  his  equity  of  redemption. 
8.  That  tixe  mortgagor,  after  a  sale  of  the  mortgaged 
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premises,  is  not  a  necessary  party  to  a  foreclosure  proceed- 
ing. Murray  v.  Cbtfctt,  4  G.  Greene,  108 ;  and  the  autho- 
rities there  cited ;  MilUr  et  al  v.  Tiptan  et  al,  6  Blackt, 
288;  GomUy  and  Wife  v.  Hendricks,  8  Id.,  189;  15  Ind., 
186. 

Baldwin,  C.  J.  —  The  first  error  assigned  relates  to  the 
sufficiency  of  the  service  of  the  original  notice.  The  plain- 
tiff seeks  the  foreclosure  of  a  mortgage  upon  certain  real 
estate,  executed  by  one  Carson  to  the  petitioner.  Carson 
sold  the  mortgaged  premises  to  one  West,  who  afterwards 
sold  the  same  to  defendant  The  land  is  within  the  juris- 
diction of  the  court  The  service  of  the  notice  was  Made 
beyond  the  limits  of  the  state. 

The  defendant  waived  service  of  the  notice,  by  an  in- 
dorsement to  this  effect,  made  upon  the  back  of  the  notice, 
and  over  his  signature  thereto.  It  is  objected  that  such  a 
waiver  is  not  of  itself  evidence  of  service,  that  the  court 
cannot  determine  from  this  alone  whether  such  signature  is 
genuine  or  otherwise,  and  that  the  law  contemplates  some 
additional  evidence  to  show  that  such  service  was  made. 
To  this  it  may  be  answered  that  the  record  does  show  that 
the  court  heard  evidence  in  reference  to  the  sufficiency  of 
service.  What  the  evidence  was  we  are  not  advised,  but 
are  to  presume  it  was  sufficient  to  justify  the  action  of  the 
court  But  we  do  not  think  that  any  evidence  except  the 
acknowledgment  itself  is  required.  Section  2816  of  the  Ee- 
vision  provides  that  the  notice  may  be  served  by  taking  an 
acknowledgment  of  the  service  indorsed  upon  the  notice, 
dated  and  signed  by  the  defendant  A  waiver  of  service 
is  equivalent  to  an  acknowledgment  of  service,  and  the 
manner  in  which  the  acknowledgment  is  taken  is  pointed 
out  by  the  language  of  the  section  by  the  defendant's  dating 
and  signing  the  same.  If  it  had  been  contemplated  by  Uie 
legislature  that  proof  of  the  taking,  &a,  should  be  made. 
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there  would  have  been  some  langoage  used  to  indicate  such 
a  design.  The  signature  to  the  waiver,  dated,  &c,  isprima 
facie  evidence  of  service.  It  is  to  be  regarded  by  the  court 
in  the  same  light  as  the  signature  to  a  pleading. 

The  second  point  made  by  the  counsel  for  appellant  is, 
that  the  court  erred  in  rendering  a  personal  judgment 
against  defendant,  without  having  first  sought  to  enforce 
the  collection  of  the  debt  as  against  Carson,  the  original 
maker  of  the  note  and  mortgage ;  and  that  Carson  should 
have  been  made  a  party  defendant  to  this  proceeding.  The 
purchaser  of  mortgaged  premises  does  not  become  person-  ^  .#.•* 

ally  liable  for  the  debt  secured,  unless  there  is  a  special  ^^  ^ 

contract  to  pay  such  incumbrance.    There  isiab  aven»ent       ^  >  *  •.   *  \J 
to  this  effect  in  the  petition  of  complainant,  and  the  ord^r  • 

of  the  court  directing  a  judgment  to  be  entered  in  this  case 
is  erroneous.  The  complainant's  remedy,  so  far  as  it  affects 
the  defendant,  is  against  the  property  purchased — ^the 
equity  of  redemption.  Upon  the  authority  of  Murray  v. 
GcUlett,  4  G.  Greene,  108,  and  the  cases  there  cited,  Carson 
having  disposed  of  his  equity  of  redemption,  was  not  ne- 
cessarily a  proper  party  to  the  foreclosure.  The  defendant, 
as  a  purchaser  of  the  mortgaged  premises,  is  not  liable  to 
the  plaintiff  personally,  but  his  equity  of  redemption  can 
be  foreclosed,  and  to  this  extent,  only,  is  the  decree  of  the 
court  correct 

That  portion  of  the  order  of  the  court  which  directs  a 
judgment  against  defendant  is  set  aside,  and  a  decree  of 
foreclosure  directed  to  be  entered  in  this  court  As  thus 
modified,  the  judgment  is  affirmed,  at  the  costs  of  the 
appellee. 
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Semple  y.  Lee  et  al 

1.  Skbvios  or  HonoB :  who  mat  ooxpladt  whes  Darwsivu,  A  junior  in- 
cumbrancer who  is  a  co-defendant  with  the  mortgagor  in  a  foredoeure 
proceeding,  cannot  on  appeal  complain  of  a  judgment  against  such  mortga- 
gor, on  the  ground  that  it  waa  rendered  without  sufficient  service  of  notice* 

3.  PijrriBS  m  fouolosubb.  The  purchasers  of  mortgaged  property  are 
proper  parties  to  a  proceeding  to  foreclose  the  mortgage,  and  the  mortgagor 
who  has  disposed  of  his  equity  of  redemption  is  not  a  neceasaiy  partj. 

8.  pRBsuMpnoNB  IN  FAYOB  OF  THB  DBOBKB  BBLOW.  When  the  rocord  in  a 
diancery  cause  does  not  disdoee  the  eyidence  upon  which  the  decree 
below  was  rendered,  the  appellate  court  will  presume  that  it  was  sufficient 
to  sustain  the  decree. 

Appeal  from  Henry  District  (hurt 

Saturday,  June  7. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court 

Woolean  A  JfcFarUmd  for  the  appellants. 

Francis  Semple  for  the  appellee, 

Baldwin,  C.  J.  —  Alexander  Lee  gave  to  one  Rudd  his 
piomissoiy  note,  and  secured  the  same  by  a  mortgage  upon 
certain  real  estate,  duly  executed  by  himself  and  wife. 
The  land  thus  mortgaged  was  afterwards  sold  by  Lee  and 
wife  to  Qtiylord,  Ferguson  &  Oo.  Subsequently  the  appel- 
lants, Barclay,  Ogg  k  Swan,  became  the  owners  of  said 
premises.  The  note  secured  by  the  mortgage  was  assigned 
to  plaintiff^  who  brings  his  bill  of  foreclosure  against  the 
mortgagors,  and  subsequent  purchasers  of  said  premises. 
It  is  averred  that  each  of  said  firms  purchased  said  pre- 
mises with  a  full  knowledge  of  the  mortgage  lien,  and  that 
they  assumed  to  pay  said  incumbrance  when  due.  The 
defendants  were  personally  served  with  notice,  except  Lee 
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and  wife,  who  were  non-residents,  and  were  served  by 
publication  of  notice.  A  judgment  and  decree  of  fore- 
closure being  rendered  against  all  of  the  defendants.  Bar- 
day,  Ogg  k  Swan,  appeal. 

It  is  first  claimed  that  the  judgment  against  Lee  and 
wife  was  erroneous,  as  the  service  was  not  complete,  the 
complainant  having  failed  to  show  that  he  mailed  to  them 
a  copy  of  the  notice  and  petition.  It  is  a  sufficient  answer 
to  this,  that  Lee  and  wife  do  not  complain.  As  between 
the  complainant  and  mortgagors  the  judgment  is  good, 
until  reversed  or  set  aside.  If  Lee  and  wife  do  not  com- 
plain, no  other  person  or  party  can  do  so  for  them  without 
their  assent 

It  is  next  claimed  that  the  court  erred  in  rendering  a 
personal  judgment  against  the  appellants,  as  there  was  no 
evidence  introduced  to  show  that  they  had  ever  assumed 
to  pay  the  mortgage  lien,  and  that  there  was  no  promise 
in  writing,  by  them,  to  pay  the  notes  therein  secured. 
Upon  the  authority  of  Murray  v.  OcUlett,  4  G.  Green,  108, 
and  the  cases  there  cited,  and  followed  by  this  court,  in  the 
case  of  Johnson  v.  MoneU,  ante^  the  appellants,  as  purchasers 
of  the  mortgaged  premises,  were  proper  parties  to  the  fore- 
closure, and  the  mortgagors  were  not  necessary  parties 
when  they  had  previously  disposed  of  their  equity  of 
redemption. 

In  the  case  of  Johnson  v.  MmeU,  ante^  it  was  held  that 
the  court  could  not  render  a  personal  judgment  against  the 
vendee  of  the  mortgaged  premises,  as  there  was  no  averment 
that  he  had  assumed  to  pay  the  mortgage  debt.  The  com- 
plainant in  this  cause  avers  that  each  of  said  purchasers 
assumed  and  agreed  to  pay,  at  maturity,  the  full  amount 
of  the  incumbrance  on  said  land.  The  appellants  were 
de&ulted,  and  what  proof  was  introduced  to  sustain  the 
bill,  the  record  does  not  show.  It  is  presumed  that  there 
was  enough  to  support  the  averment,  that  the  appellants 
'  Vol.  XTTI.    39 
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had  agreed  to  pay  off  the  mortgage,  or  the  court  would  not 
have  rendered  the  judgment  it  did. 

There  are  several  other  questions  raised  by  the  appel- 
lants' assignment  of  error,  but  as  they  are  based  upon  the 
evidence  which  is  not  before  us,  we  cannot  consider  them. 

Affirmed. 


Walkup  v.  Zehrino. 


1.  Plsadings:  xuimfABiouBNBSS.  A  bill  ia  not  multifkrioiis  when  it  Joins  a 
good  cause  of  complaint,  growing  out  of  the  same  transaction,  where  the 
defendants  are  all  interested  in  the  same  daim  of  right,  and  when  the 
relief  asked  in  relation  to  each  is  of  the  same  general  character. 

S.  Samb  :  XZHIBIT8.  In  a  proceeding  to  set  aside  a  sheriff's  sale  of  real 
estate,  on  the  ground  that  it  had  been  convejed  by,  and  did  not  belong 
to,  the  judgment  debtor  at  the  time  of  the  sale,  titie  execution  and  the 
sheriff's  deed  are  not  necessarily  exhibits. 

Appeal  from  Tama  District  Court, 

Satubday,  June  7. 

In  Equtit.  The  bill  in  this  case  avers,  that  one  John 
2iehring  was  the  owner  in  fee  of  the  southeast  quarter  of 
northwest  quarter,  section  8,  Tp.  88,  R  15 ;  that  he  sold 
the  same  to  one  Staley,  but  by  mistake  described  it  in  the 
deed  as  the  southwest  quarter  of  the  northwest  quarter ; 
that  Staley  sold  to  Boring,  who  sold  to  complainant,  each 
deed  containing  the  same  mis-description ;  that  one  Fox- 
worthy  obtained  a  judgment  against  Zehring;  that  an 
execution  issued,  and  thereunder  the  southeast  quarter  of 
northwest  quarter  was  sold  to  Allen ;  that  Foxworihy  and 
Allen,  before  the  date  of  said  judgment,  had  notice  of  these 
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several  mistakes,  and  of  the  rights  of  complainaQt  in  the 
premises.  The  prayer  of  the  bill  is  to  correct  these  mis- 
takes, and  set  aside  the  sheriff's  sale  and  deed.  Zehring, 
Staley,  Boring,  Foxworthy  and  Allen,  are  made  parties. 
A  demurrer  to  the  bill  was  sustained,  and  complainant 
appeals. 

Smyih^  Young  A  Smyth  for  the  appellant 

I.  L.  AUen  for  the  appellee. 

Wright,  J.  —  The  demurrer  was  improperly  sustained. 
1.  The  bill  is  not  subject  to  the  objection  of  multifarious- 
ness. It  does  not  unite  several  distinct  complaints  against 
several  persons,  having  no  common  interest  in  the  matters 
stated,  in  such  a  sense  as  to  bring  it  within  the  rule  con- 
tended for  by  appellees.  The  purpose  of  the  bill,  and  the 
actual  facts,  are  very  different  from  those  arising  and  dis- 
cussed in  Gammel  v.  Toung^  8  Iowa,  297.  There,  the 
proceedings  were  in  dower,  and  Wynkoop's  title,  under  the 
sale,  were  independent  of  the  question  of  lien,  and  proper 
parties  as  to  one,  would  not  be  as  to  the  other.  Here  the 
complainant  claims  under  one  title.  There  is  but  one  chaiui 
-which  he  states  is  defective  because  of  a  mistake.  This  he 
seeks  to  correct,  and  to  remove  the  cloud  upon  his  title, 
caused  by  the  proceedings  under  the  judgment  and  sheriff's 
sala  He  could  have  joined  the  several  preceding  grantees 
(and  grantors)  with  him,  or,  at  his  option,  make  them 
lespondents.  They  may  be  interested  in  fiivoring  the 
r^nedy  sought,  or,  it  may  be,  in  resisting  it  If  there  was 
no  mistake,  as  claimed,  they  would  apparently  be  inte- 
rested in  resisting  the  complainant's  bill.  And  this  is  tile 
question  to  be  determined.  We  are  clearly  of  the  opinion 
that  the  general  rule  applies,  that  a  bill  is  not  multi&rious 
when  it  joins  a  good  cause  of  complaint,  growing  out  of 
the  same  transaction,  where  the  defendants  are  all  into* 
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rested  in  the  same  claim  of  right,  and  where  the  relief  asked, 
in  relation  to  each,  is  of  the  same  general  character. 
(Story's  Eq.  PL,  §§284,  580;  Pbivdl  v.  Spaulding,  8 
Q.  Greene,  443  ;  Pierson  v.  David^  1  Iowa,  23.) 

2.  It  was  not  necessary  to  attach  a  copy  of  the  execution 
and  sheriflTs  deed.  These  were  no  part  of  the  basis  of  the 
complainant's  bill,  within  the  sense  of  the  statute  requiring 
copies  of  the  instruments  sued  on.  Dorcey  y.  Patterson^  7 
Iowa,  421. 

Beversed. 


Alverson  v.  Bell. 


1.  OBnDonoNB  10  depositiohb  m  AFPXLLAn  oouBT.  An  objection  to  a 
deposition,  other  than  for  incompetency  or  irrelcTancj,  will  not  be  consid- 
ered by  the  appellate  court  when  it  was  not  made  before  the  depoeitioii 
was  offered  in  eyidence  in  the  court  below. 

Appeal  from  Benton  District  Court, 

Saturday,  June  7. 

While  this  cause  was  pending  before  the  justice,  the 
deposition  of  one  Fehr  was  taken  by  defendant,  and  used 
on  the  trial  without  objection.  On  appeal,  the  justice 
returned  the  deposition  with  his  transcript  and  the  other 
papers  in  the  cause.  Plaintiff  then,  for  the  first  time, 
moyed  to  suppress  the  deposition,  which  motion  was  sus- 
tained.   Defendant  appeals,  and  assigns  this  ruling  as  error. 

Murphy  Jk  McCoUough  for  the  appellant 

H.  M.  Martin  for  the  appellee. 
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Wmght,  J. — ^The  only  provision  of  the  statute  bearing 
directlj  upon  this  question,  is  §  2466,  (Rev.,  4093,)  which 
declares  that :  ''  Depositions  taken  to  be  used  in  a  justice's 
oourt,  shall  be  transferred  to  the  District  Court  if  the  case 
be  appealed,  and  Inay  be  used  on  the  trial  there  in  the 
same  manner  as  if  taken  regularly  after  the  case  was  in 
the  District  Court"  The  general  provisions  of  the  statute 
are,  that  in  case  of  appeal,  the  justice  shall  file  in  the  Dis- 
trict Court,  with  his  transcript,  all  the  original  papers 
relating  to  the  suit;  and  that  such  a  case  is  for  trial  upon 
its  merits,  and  for  no  other  purpose.  (§§  2836,  2343.) 

These  sections  do  not  assist  much  in  the  determination 
of  the  questions  here  involved,  but  we  think  they  are  in 
harmony  with  the  principle  which  ought  to  and  must 
govern,  and  that  is,  that  exceptions,  (other  than  for  incom- 
petency and  irrelevancy,)  must  be  made  before  the  depo- 
sition is  o^ered  in  the  justice's  court  In  this  case,  the 
objection  was  to  the  certificate  of  the  officer  taking  the 
deposition*  The  cause  was  tried  in  the  inferior  court  on  its 
merits.  The  deposition  was  used  without  objection,  and 
after  this,  on  the  trial  in  the  District  Court,  it  seems  to  us 
to  be  like  any  other  paper  filed  in  the  cause.  As  the  party 
could  not  then  object  for  the  first  time,  to  the  sufficiency 
of  the  notice,  the  service,  the  petition  or  other  pleading, 
neitiier  can  he  for  what  may  be  styled  a  formal  defect  in  a 
deposition.  It  is  not  unlike  a  case  where  there  has  been  a 
trial,  and  a  failure  to  obtain  a  verdict  A  deposition  then 
read,  cannot  afterwards  be  excepted  to  for  such  formal 
defects.  A  party  may  waive  his  objections ;  and  this  he 
does  by  permitting  the  evidence  thus  taken  to  go  to  the 
jury.  Upon  principle,  authority,  and  the  plainest  dictates 
of  justice,  these  objections  should  be  made  in  time  to  ena- 
ble the  party  to  supply  tiie  evidence,  if  the  deposition 
Fhonld  be  suppressed.  The  objecting  party  should  not  be 
allowed  to  remain  silent,  and  permit  a  deposition  to  be 
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read  and  remain  on  file,  term  after  term,  and  then,  on  the 
eve  of  the  trial,  file  his  exceptions,  and  compel  his  adver- 
sary to  a  continuance  of  the  cause,  or  go  to  trial  without 
the  benefit  of  such  testimony. 

Beversed. 


Lkvbbseb  v.  Ebynolds, 

L  JuBiBDicnoir  or  JnernoES  or  attaohmeht.  The  jnrisdictioii  of  a  Justice 
of  the  Peace,  in  attachment,  is  not  limited  to  the  township  in  which  the 
defendant  resides,  or  in  which  the  property  sought  to  be  attached  may  be 
found,  but  extends  through  the  county.  Bevision  of  1860,  §  3853. 

S.  Rule  of  oonstbuotiok.  Words  in  a  Statute  will  not  be  construed  as 
mere  surplusage,  if  a  construction  can  be  legitimately  found,  which  wiU 
give  force  to  and  preserve  the  entire  Statute. 

Appeal  from  Blackhawk  District  Court 
Monday,  June  9. 

This  action  was  commenced  by  attachment  before  a 
justice  of  the  peace,  of  the  township  of  East  Waterloo,  in 
Blackhawk  county,  and  property  attached,  and  defendant 
served  with  notice,  in  the  township  of  Mount  Vernon,  in 
the  same  county,  the  latter  being  the  township  of  his  resi* 
dence. 

On  a  writ  of  error,  4he  District  Court  ruled  that  the 
justice  had  no  jurisdiction,  from  which  ruling  plaintiff 
appeals. 

J,  B.  Powers  and  S.  B.  Van  Buskdrk  tor  ^e  appellant 

L.  Chapman,  for  the  appellee. 
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Wbight,  J. — ^The  Revision  provides  that  the  jurisdiction 
of  justices,  when  not  specially  restricted,  shall  be  coexten- 
sive with  their  respective  counties.  Suits  may  be  brought 
in  all  cases,  in  the  township  where  the  defendant,  or  any 
one  of  several,  resides.  They  may  also  be  brought  in  any 
other  township,  if  actual  service  is  made  therein.  (§§  8849- 
61-2.)  And  then  §8858  provides,  that:  "Actions  of 
replevin  and  suits  commenced  by  attachment,  may  be  com- 
menced in  any  county  and  township  wherein  any  portion 
of  the  property  is  found,  and  justices  shall  have  jurisdic- 
tion therein,  within  the  county." 

This  section  is  in  substance,  but  a  reprint  of  §  2265  of 
the  Code  of  1851,  and  §8,  chap.  93,  Laws  of  1853,  p.  150. 
The  first  conferred  jurisdiction,  where  any  portion  of  the 
property  was  found  in  actions  of  replevin,  and  suits  com- 
menced by  attachment  The  latter  provides  that  in  such 
cases,  justices  should  have  jurisdiction  co-extensive  with 
the  county.  In  the  light  of  this  legislation,  and  giving  to 
the  language  of  the  Revision  a  fair  and  natural  construc- 
tion, we  are  of  the  opinion  that  the  justice  had  jurisdiction 
in  this  case,  and  that  the  court  below  erred  in  holding 
otherwise.  To  hold  that  the  jurisdiction  is  limited  to  the 
township  of  defendant's  residence,  or  where  the  property 
may  be  found,  would  involve  the  necessity  of  rejecting,  as 
unmeaning  and  surplusage,  a  portion  of  the  language  of 
the  statute.  For  certainly,  as  thus  construed,  the  words 
"and  justices  shall  have  jurisdiction  therein,  (that  is  in 
such  cases,)  within  the  county,"  would  be  entirely  without 
meaning.  This  is  never  allowed,  if  a  construction  can  be 
legitimately  found,  which  will  give  force  to  and  preserve 
all  the  words  of  the  statute. 

The  judgment  is  reversed  and  cause  remanded. 
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Ppantz  V.  CULVKB  &  Co.  et  ol 

1.  Adiobbiok  or  impropbb  syidengb.  The  Supreme  Goort  will  not  rereiae 
the  jadgment  of  the  court  below  upon  the  ground  that  improper  evidence 
offered  by  appellee  was  admitted,  when  it  ia  shown  by  the  record  that  the 
appellee  was  entitled  to  judgment  upon  the  pleadings. 

2.  Allmationb  TAKBir  AS  TBUX.  When  a  defendant  makes  an  appearance 
in  an  action,  but  makes  no  answer  nor  eicuse  therefor,  the  allegations  of 
the  petition  will  be  taken  as  true. 

Appeal  from  Linn  District  Court. 

Monday,  June  9. 

This  action  was  commenced  before  a  jostioe  of  the  peace 
upon  the  following  instrument : 

"  Chicago,  May  18,  1861. 
"  Hoffman  &  Gelpckb  : 

"  Pay  to  Robert  Maxwell  or  order.  Fifty- 
four  &  tVt  DoU&i^- 

CuLVBB  k  Co." 
Indorsed,  "Robert  Maxwell." 

The  drawers  and  payees  were  made  defendants,  bnt 
answered  not  Maxwell  appealed,  and  on  the  trial  in  Dis- 
trict Court,  plaintiff  offered  in  evidence  the  draft  and  cer- 
tificate of  protest,  and  upon  this  evidence,  and  this  alone, 
judgment  was  rendered  for  plaintiff,  and  defendant  appeals. 

Thompson  <k  Corbett  for  the  appellant 

Smyth,  Toung  Jk  Smyth  for  the  appellee. 

Wright,  J. — The  rejection  of  the  testimony,  objected  to 
by  defendants,  and  admitted  in  the  court  below,  would  not 
avail  them,  for  the  plaintiff  is  entitled  to  judgment  upon 
the  averments  contained  in  his  petition,  which  stand  unde- 
nied.    IfJ  therefore,  the  testimony  was  improperly  admitted, 
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(and  such  is  our  opinion,)  it  is  an  error  without  prejudice. 
For  if  the  cause,  for  this  error,  should  be  reversed  and 
remanded,  defendants  are  in  default,  and  in  no  condition 
to  controvert  the  allegations  of  the  petition,  which  are 
dearly  sufficient  to  entitle  the  plaintiff  to  judgment  De- 
fendants were  in  court,  made  an  appearance,  but  made  no 
answer,  nor  excuse  therefor. 
The  judgment  must,  therefore,  stand 

Affirmed. 


McCbakey's  Exkoutrix  v.  Gmffin  et  oL 

L  OoHsntuonov  or  oontbaoi&  All  parts  of  a  ocmtraot  are  to  be  weighed 
and  considered  in  giving  it  a  oonstruction.  The  court  in  construing  a 
contract  should  arrive  at  the  intention  of  the  parties  hj  looking  at  the 
language  employed,  the  purpose  in  view,  and  all  the  circumstances  attend- 
ing the  contract 

S.  OoHsntucnoH  or  bond  roa  oonvxtakob  or  real  bstatb.  A  bond  for  the 
conveyance  of  real  estate  stated  the  terms  and  conditions  substantially  an 
follows:  1.  That  the  vendees  had  made  the  vendor  certain  notes,  for 
different  sums  and  maturing  at  different  dates,  all  bearing  ten  per  cent 
interest ;  that  accruing  on  two  of  them  to  be  paid  annually  in  advance.  2. 
That  they  had  paid  him  the  sum  of  $764^  the  receipt  of  which  is  acknow- 
ledged. 3.  Vendees  were  to  pay  all  taxes  and  charges  that  might  accrue 
against  the  lots.  4  The  vendor  undertook,  if  the  said  notes  and  interest 
thereon  should  be  paid  on  or  before  the  time  they  may  respectively  mature^ 
and  if  all  the  taxes  should  be  paid,  whenever  called  upon  afterwards 
to  convey,  by  deed  of  general  warranty,  the  property  described;  but  if 
the  said  notes  and  interest  and  taxes  accruing  were  not  paid,  then  the 
contract  was  to  be  void,  and  the  vendor  reserved  the  right  to  re-enter 
upon  said  premises.  6.  ''And  I  do  further  agree,  upon  payment  to  me 
of  two  thousand  dollars  to  make  a  deed  to  lot  number  three  (3)  and  upon 
payment  of  five  hundred  dollars  for  each  lot  I  agree  to  make  a  deed  to 
either  or  any  of  lots  one,  two,  four  and  five,  (1,  2,  4  and  5,)  and  upon  the 
Vol.  XnL    40 
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payment  of  $290.07,  for  each  lot,  I  agree  to  make  a  deed  of  either  or  any 
of  the  remaining  lots  above  described  to*'  said  grantees  **  or  their  asdgns 
and  at  their  own  expense."    It  was  held : 

L  That  after  the  payment  of  auy  of  the  sums  named  in  the  last 
dauae  or  stipulation  of  the  contract,  the  yendees  or  their  assignees 
might  elect  to  take  the  proper  speciflc  lot  or  lots ;  and  that  after  such 
election  and  notice  thereof  to  the  vendor  he  would  be  bound  to  convey ; 
but  that  he  would  not  be  in  default  by  mere  payment  without  an  elec- 
tion and  notice. 

2.  That  the  sum  paid  when  the  contract  was  entered  into  ahoold 
be  estimated  with  those  afterward  paid  in  determining  whether  any 
one  of  the  several  amounts  upon  the  payment  of  which  the  vendee 
was  entitled  to  a  conveyance,  had  actually  been  paid. 

3.  That  the  vendee  having  paid  in  the  aggregate  more  than  the 
sum  of  $2«000,  but  having  failed  to  notify  the  vendor  of  his  election  to 
take  a  conveyance  of  lot  three  (3)  before  suit  brought,  was  entitled  to 
a  conveyance  upon  the  payment  of  the  costs,  and  the  taxes  and  diarges 
thereon. 

Appeal  from  Dubuque  District  Court. 

Thursday,  June  10. 

In  November,  1854,  Thomas  McCraney  sold  to  Griffin 
and  Hawthorae  lots  one,  two,  three,  four,  five,  and  thirty- 
three  other  lots  in  said  vendor's  additions  to  the  city  of 
Dubuque.  On  the  5th  of  January,  1855,  he  executed  to 
these  parties  a  bond,  stating  the  terms  and  conditions  of 
this  sale,  substantially  as  follows :  First.  That  the  vendees 
had  made  to  him  certain  notes — (1),  for  $1,184.37,  due  in 
one  year— (2),  for  $7,106.25,  in  ten  years— (3),  for  $3,250, 
in  ten  years,  all  bearing  date  November  7,  1864 — (4),  for 
$764,  in  thirty  days,  of  date  January  6,  1855 ;  aU  of  said 
notes  bearing  ten  per  cent,  the  interest  on  the  second 
and  third  to  be  paid  annually  in  advance.  Second.  That 
they  had  paid  him  $764,  the  receipt  of  which  is  acknow- 
ledged. Third.  Yendees  were  to  pay  all  taxes  and  charges 
that  might  accrue  against  the  lots.  Fourth.  The  vendor 
undertook,  if  the  said  notes,  and  the  interest  thereon,  should 
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be  paid  on  or  before  the  time  they  respectively  matured, 
and  if  all  the  taxes  should  be  paid ;  whenever  called  upon 
qflerwcards  to  convey,  by  deed  of  general  warranty,  the  lots 
above  referred  to.  But  if  the  said  notes,  and  the  interest 
and  taxes  accruing,  were  not  paid,  then  the  contract  was  to 
be  void,  and  the  vendor  reserved  the  right  to  reenter  upon 
said  premises.  Fifth.  In  conclusion,  there  is  this  stipula- 
tion :  "  And  I  do  further  agree,  upon  payment  to  me,  of 
two  thousand  dollars,  to  make  a  deed  to  lot  No.  three  (3), 
and  upon  payment  of  $500,  for  each  lot,  I  agree  to  make  a 
deed  of  either  or  any  of  lots  one,  two,  four  and  five  (1,  2, 
4,  5) ;  and  upon  payment  of  $290.07  for  each  lot,  I  agree  to 
make  a  deed  of  either  or  any  of  the  remaining  lots  above 
described  to  said  Hawthorne  and  Griffin,  or  to  their  assigns, 
and  at  their  expense." 

Hawthorne  sold  his  interest  in  this  contract  to  Jackman 
&  Oilman.  By  proceedings  in  partition  between  Griffin, 
Jackman  k  Oilman,  to  which  Hawthorne  was  a  party,  there 
was  allotted  to  Griffin  lot  one,  and  twenty  other  lots  de- 
scribed in  said  contract,  and  to  said  Jackman  k  Oilman 
those  remaining,  including  lot  three.    This  was  in  1857. 

In  May,  1860,  the  complainant,  as  the  executrix  of  the 
estate  of  Thomas  McCraney,  filed  this  bill,  averting  the 
non-payment  of  the  note,  the  interest  thereon,  and  taxes — 
and  asking  a  foreclosure.  After,  answers  were  filed,  a  cross 
bill  by  Oilman  &  Jackman,  and  answers  thereto — ^the  cause 
was  referred  to  B.  W.  Poor,  Esq.,  who  found  and  reported : 

1.  That  there  had  been  paid  on  the  principal  sum  as 
follows :  On  or  about  Nov.  7,  1854,  being  the  cash  pay- 
ment at  the  time  of  said  purchase $764 

About  Feb.  5,  1856,  the  note  at  80  days, ...      764 
About  Nov.  5,  1856,  the  note  due  in  one 

year, 1,184  87 

$2,712  87 
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2.  And  that  the  interest  was  paid  on  the  notes  for  $7,* 
106.25  and  $3,250,  to  Nov.  7,  1856, 

8.  That  plaintiff  was  entitled  to  a  judgment  for  $6,120.- 
45,  being  the  amoant  of  interest  due  to  Nov.  4,  1861,  and 
taxes  paid  by  her  to  protect  said  property. 

4.  That  under  the  pleadings,  and  by  virtue  of  the  last 
clause  in  the  contract,  Gilman  &  Jackman  were  entitled  to  a 
deed  of  lot  three,  as  more  than  $2,000  of  the  principal  sum 
had  been  paid. 

6.  That  a  demand  of  the  deed  was  not  necessary. 

6.  That  a  decree  of  foreclosure  should  be  rendered 
against  all  the  other  lots  (except  lot  three)  in  &vor  of  com- 
plainant 

Other  facts  were  also  found,  and  other  legal  conclusions 
stated,  but  as  they  are  not  controverted,  they  need  not  now 
been  recited. 

Exceptions  were  taken  to  the  report,  by  complainant, 
which  were  overruled,  and  a  decree  entered  in  accordance 
with  the  findings  of  the  referee.    Complainant  appeals. 

Wiltse  A  BlatcMey  for  the  appellant 

C.  c/L  Hawthorne  and  Burt^  AngdL  &  Lyon  for  the  ap- 
pellee. 

Wright,  J. — ^The  points  in  controversy  in  this  case 
involve  a  construction  of  the  agreement  of  January  5, 1855, 
and  especially  the  last  clause  thereof  Two  questions  arise : 
First  Was  a  demand  necessary  to  entitle  respondents  to  a 
deed  of  lot  three.  Second.  In  computing  the  amount  paid 
upon  the  principal  sum,  to  entitle  them  to  such  deed,  was 
it  proper  to  indade  the  $764  paid  before  the  execution  of 
the  bond,  styled,  in  the  agreement,  the  "hand  money." 

It  is  familiar  law  that  all  parts  of  the  contract  are  to  be 
weighed  and  considered  in  giving  it  a  construction.  Equally 
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fiumiliftr  is  the  rule  that  the  court  shall  place  itself,  as  near- 
ly as  practicable,  in  the  situation  of  the  parties,  and  arrive 
at  their  true  intention  by  looking  at  the  language  employed, 
the  purpose  in  view,  and  all  the  circumstances  attending 
the  contract 

In  this  case  there  is  an  express  provision  that  before  the 
vendor,  (after  all  the  purchase  money  is  paid,  with  the  taxes 
to  accrue,)  would  be  in  default,  he  shall  ''be  called  upon 
afterwards''  to  convey.  A  failure  to  make  this  demand 
would  not  release  him  from  his  obligation,  but  as  he  would, 
not  be  in  default,  if  the  vendees  had  in  all  other  respects 
complied  with  their  undertaking,  they  would  be  entitled  to 
a  performance,  at  their  own  costa  This  is  the  view  of  the 
contract,  when  looking  to  the  language  used,  prior  to  the 
concluding  clause,  and  upon  the  hypothesis  there  contem- 
plated, that  the  whole  purchase  money  and  taxes  should  be 
paid  and  kept  up.  After  this,  however,  there  is  a  further 
agreement,  which  binds  the  vendor  and  gives  to  the  ven- 
dees rights,  in  a  manner  and  to  an  extent  not  before  speci- 
fied. Taking  all  three  provisions  together,  what  is  the  true 
construction. 

In  the  first  place,  our  opinion  is,  that  the  "  further" 
clause  was  inserted  for  the  benefit  and  convenience  of  the 
vendees.  Without  this,  they  were  bound  by  the  strict 
terms  of  the  agreement  to  pay  the  entire  consideration, 
before  they  could  compel  a  conveyance  of  either  of  the 
lots.  Such  property,  however,  being  the  legitimate  object 
of  trade  and  speculation,  as  the  greater  part  of  the  principal 
sum  was  not  to  be  paid  for  ten  years,  and  as  by  the  possi- 
ble advance  in  the  value,  in  the  meantime,  of  each  or  some 
of  the  tracts,  they  might,  by  disposing  of  the  same,  raise 
means  to  meet  their  agreement,  this  further  agreement  was 
entered  into  to  enable  them  to  accomplish  their  purpose. 
But  suppose  they  paid  $500,  $1,000,  or  2,000,  or  more^ 
were  they  entided,  without  more,  to  a  deed  to  some  speoifie 
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lot  or  lota  ?  In  other  words,  until  the  vendor  was  notified 
what  lots  they  desired  should  be  conveyed,  would  he  be  in 
default  for  not  conveying?  Our  construction  of  the  con- 
tract is,  that  while  after  such  sufficient  payment  they  might 
elect,  and  after  such  election,  and  notice  thereof  to  the 
vendor,  he  would  be  bound  to  convey ;  he  would  not  be  in 
de£Eiult  by  the  mere  payment,  without  an  election  and 
notice. 

This  conclusion  receives  much  support,  in  the  second 
place,  from  several  considerations,  which  may  be  briefly 
noticed.  And  firsi^  it  will  be  seen  that  the  vendees  were 
to  bear  and  pay  the  expense  of  such  contemplated  convey- 
ances. If  so,  it  is  a  £Edr  and  natural  construction  that  they 
were  expected  to  have  prepared,  and  present  for  execution^ 
the  desired  conveyance.  Not,  be  it  understood,  that  if 
they  demanded  a  conveyance,  the  vendor  could  excuse 
himself  because  the  vendees  did  not  pr^re  and  present 
the  deed ;  but  this  clause  or  requir^nent  tends  to  show  that 
they  were  to  be  the  active,  and  the  vendor,  to  some  ^ctent, 
^  passive  party  in  the  execution  of  the  agreement  And 
this  thought  is  in  harmony  with  the  prior  provision  that 
the  vendor  was  to  make  a  deed  when  called  upon. 

Again,  by  the  '*  further^'  ^preement,  the  vendor  could  not 
know  what  lot  was  to  be  conveyed,  until  demanded.  By 
paying  $600,  for  instance,  the  vendees  were  not  restricted 
to  claiming  a  deed  to  one  of  the  lots  numbered  one,  two, 
four  and  five,  but  at  their  election,  they  could  require  a 
oonveyance  of  one  of  lliose  estimated  as  worth  $290.07. 
So,  when  tiiey  paid  $2,000,  they  might  exact  a  deed  for 
either  or  all  of  said  four  lots,  valued  at  $600  each,  or  they 
might  take  lot  No.  8.  In  a  word,  it  seems  to  us  that  the 
parties,  after  reducing  their  contract  to  writing  in  the  usual 
form^  then,  in  view  of  the  great  number  of  lots,  the  differ- 
enoe  in  their  respective  values,  tiie  length  of  time  the 
eontiaet  had  to  ran,  and  other  considerations,  such  as  the 
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convenience  of  the  vendees  before  adverted  to,  affixed  a 
flcfaedule  value  npon  each,  and  when  sufficient  should  be 
paid  to  cover  any  one,  a  deed  could  be  required,  instead  of 
waiting  until  the  whole  amount  was  paid,  and  the  party 
entitled  to  a  conveyance  for  all.  It  does  not  mean  that 
just  $2,000  shall  be  paid  at  one  time  to  entitle  the 
party  to  lot  three.  But  when  payments  have  been  made 
which,  in  the  aggregate,  reach  that  sum,  the  vendee  might 
demand  lot  three,  the  four  valued  at  $600  each,  or  so  many  of 
those  of  lower  value  as  would  be  thus  paid  for,  or,  as  far  as 
practicable,  some  of  each.  That  lot  three  is  first  named  in 
this  concluding  clause,  is  of  but  little  importance.  The  obli- 
gation to  convey  this  is  no  more  imperative  than  any  other. 
They  all  stand  alike,  and  not  until  die  vendor  was  notified 
what  particular  lot  or  lots  he  was  desired  to  convey,  would 
he  be  in  defiiult 

Respondents  have^  however,  by  their  cross-bill,  elected 
to  take  lot  three.  This  they  are  entitled  to,  paying  oosts^ 
if  they  have  paid  sufficient,  according  to  the  terms  of  the 
oontract,  to  entitle  them  to  it  And  this  brings  us  to  the 
9eoond  question,  whether  the  $764,  or  the  '^  hand  money," 
shall  be  estimated  in  making  up  the  $2,000,  which  was  to 
be  paid  before  the  deed  could  be  demanded.  And  it  seems 
to  us  that  it  should.  This  construction  is  certainly  not  in 
conflict  with  the  language  used.  And  while  it  is  true  that 
the  words  "  upon  the  payment  to  me  of  $2,000,"  would 
seem  to  imply  a  subsequent  payment,  yet  there  is  a  consid- 
eration that  to  our  minds  is  of  controlling  significaaoa 
This  contract  was  made,  and  all  its  terms  agreed  upon,  in 
November,  1864  Then  it  was  that  the  $764  was  paid. 
It  was  not  reduced  to  writing,  however,  until  in  January, 
1866.  The  notes  for  the  greater  part  of  the  purchase* 
money  had  already  been  executed.  This  agreement,  made 
io  January  afterwards,  should  be  construed,  in  considering 
ike  question,  as  if  made  at  the  time  of  the  execution  of  the 
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notes.  As  thus  understood,  in  view  of  the  purpose  and 
object  of  the  parties  in  inserting  the  last  clause,  as  before 
explained,  we  can  see  no  good  reason  why  vendees  should 
not  have  the  benefit  of  this  payment,  as  well  as  those  sub- 
sequently made.  It  forms  certainly  a  part  of  the  considera- 
tion. And  then,  if  it  was  not  intended  to  have  been  thus 
included,  it  seems  to  us  that  the  matter  would  have  been 
placed  beyond  all  contingency  by  the  use  of  the  word 
"hereafter,"  in  the  second  line  of  what  is  termed  the  "fiu> 
ther  agreement"  • 

Upon  the  whole,  we  conclude  that  appellees  are  entitled 
to  a  deed  to  lot  three,  but  that  it  is  liable  to  all  taxes  and 
charges  of  every  kind  and  description  paid  thereon  by 
appellant,  that  these  should  be  required  to  be  paid,  by  a 
day  named,  and  in  default  thereof,  that  it,  with  all  the 
other  property,  should  be  sold  to  satisfy  the  amount  found 
due  the  appellant  by  the  court  below,  and  that  appellees 
should  pay  all  costs. 

The  cause  will,  therefore,  be  remanded,  with  instructions 
to  modify  the  decree  accordingly.  In  all  other  respectSy 
the  decree  below  will  stand  affirmed. 


Clabke  v.  Bakoboft,  Beaveb  &  Co.  et  al 

1.  CoMBTBUcnoK  OF  HOBTGAGE.  The  grantee  of  roal  estate,  delivered  to 
the  grantor  certain  promissory  notes  executed  by  third  parties,  in  part  pay- 
ment of  the  purchase  money  therefor,  and  agreed  to  deliyer  notes  to  pi^ 
the  balance  within  two  months,  and  executed  a  mortgage  of  the  property 
conveyed,  to  the  grantor,  conditioned  that  if  said  purchase  money,  and 
Interest  at  ten  per  cent,  be  paid  by  the  payment  of  said  notes  at  their  ftuo\ 
and  ten  per  cent  interest  after  their  transfer  to  said  grantor,  the  obligation 

'  should  be  void,  Ac.  ffeldf  That  the  mortgage  was  a  securi^  for  any  bal<» 
anoe  oC  purchase  money  remaining  unpaid  after  the  proceeds  arising  troa^ 
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the  ooDectioii  of  the  notee  transferred  to  the  grantor  had  been  applied 
thereon. 

5.  WHBir  SBTTLraoEMT  AMD  DBOBBB  ABS  oovoLUsnrs.  A  Settlement  between 
a  mortgagor  and  mortgagee,  and  a  decree  thereon  findhig  and  establishmg 
the  sum  due  Arom  one  to  the  other,  are  conclusive,  unless  it  is  made  to 
appear  that  such  settlement  and  decree  were  obtained  by  fraud. 

8.  Sworn  fliadihci.  An  answer  under  oath  to  a  cross-bill  demanding  a 
sworn  answer,  so  far  as  it  is  re^wnsive,  is  equivalent  to  the  eyidence  of 
a  disinterested  witness. 

4.  Pliadiho  :  oboss-bill.  Where  a  mortgagee  is  made  a  party  defendant  in 
a  foredostffe  proceeding,  and  bj  his  cross-bill  alleges  that  his  mortgage 
lien  is  prior  to  that  of  comidainants,  the  complaint  maj  join  issue  thereon 
by  proper  idlegations  in  the  replication  or  answer  to  the  cross-bill,  not- 
withstanding he  has  made  no  allegations  of  priority  of  bills  in  the  peti- 
tion :  and  under  an  issue  thus  joined  the  complainant  may  introduce 
eyidence  to  show  that  his  mortgage  was  admitted  to  record  prior  to 
re8pondent8\ 

6.  Uabsoausq  BBOUBrnES.  While  a  court  of  equity  will  compel  a  creditor 
who  has  recourse  to  two  funds  for  the  satisfaction  of  his  demand  to  ex- 
haust that  upon  which  he  alone  has  a  lien  before  resorting  to  the  fUnd 
npon  which  another  auditor  has  recourse ;  but  it  will  not  be  done  to  the 
prejudice  of  the  rights  of  either  creditor. 

C  Bamm:  HoncB.  The  creditor  having  a  lien  upon  but  one  fUnd  to  secure 
the  payment  of  his  demand  should  notify  creditors  having  liens  upon  the 
same  and  other  ftinds,  before  they  have  relinquished  their  con^l  over 
audi  Amds,  that  they  will  be  required  to  exhaust  them  first 

Appeal  from  Henry  District  Court 

Tuesday,  Junb  10. 

The  facts  are  stated  in  the  opinion  of  the  court 

David  Borer  for  the  appellant,  contended  that  though 
complainant's  mortgage  was  executed  before  the  one  under 
which  respondents  claim,  yet  it  is  not  entitled  to  priority, 
for  it  is  not  alleged  in  the  petition,  or  any  where  proved,  to 
have  been  on  record,  or  within  the  knowledge  of  the  res- 
pondents, or  those  under  whom  they  claim.  The  com- 
plainant avers,  in  his  replication,  that  it  was  recorded  but 
does  not  state  when.  The  complainant  cannot  make  a  case 
Vol.  Xm.        41 
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on  bis  replication.  He  muBt  recover  allegata  et  probata  on 
the  statements  of  his  bill.  PiaU  v.  Vattier  et  al.^  9  Pet,  405 ; 
8  GreenL  Ev.,  855 ;  Langdon  et  at,  Executors  of  Sewal^  v. 
Ooddard  et  al,  2  Story  0.  C.  B.,  267 ;  Lmgaw  v.  Bender- 
9on^  1  Bland,  249,  255 ;  Sheppard  v.  Sheppard,  6  Conn., 
87 ;  Booth  v.  Booth,  8  Litt.,  57 ;  Bank  of  the  United  States 
T.  Shutz,  8  How.,  62 ;  Anthmy  v.  Lefturch,  8  Rand.,  263 ; 
Jackson^s  Assignee  v.  Cartright,  5  Mumf.,  814.  Complain- 
ant was  a  trustee  as  to  the  fund  consisting  of  the  notes. 
He  could  make  no  contract  to  divert  these  Ainds,  nor  could 
be  administer  them  himself  but  should  have  been  compel- 
led to  bring  them  into  court  Piatt  v.  &.  Claires  Heirs, 
Wright's  Ohio  R.,  261 ;  Wright  v.  Dougherty,  Martin  k 
Y.  (Tenn.),  809 ;  Gross  v.  Lester,  1  Wis.,  48 ;  1  HilL  Mort, 
296,  §  77 ;  King  v.  McVtdca/r,  8  Sand.  Ch.,  192 ;  1  Story 
Eq.  Jur.,  §§  558,  559 ;  The  Bank  of  Mmkingum  v.  Car- 
penter's Administrators,  Wright's  Ohio  Reports,  729. 
Equity  will  subrogate  respondents  to  complainant's  rights 
in  the  land,  after  exhausting  the  notes,  or  will  require  com- 
plainant to  resort  first  to  the  notes,  and  require  the  court 
to  administer  the  fund.  1  HilL  Mort,  818,  §  46 ;  Id.,  808, 
§§  23,  24 ;  Evertm  v.  Booth,  19  John.,  493 ;  King  v.  Mo 
Vickar,  8  Sandf.  CL,  192. 

K  L,  B.  Clarke,  pro  se,  submitted  an  elaborate  argument 
upon  the  evidence. 

Baldwin,  C.  J. — ^This  was  a  proceeding  to  foreclose  a 
mortgage  executed  by  Ray  and  wife. 

The  premises  mortgaged  were  purchased  by  Ray  of  com- 
plainant, and  the  mortgage  in  suit  given  in 'security  for  a 
portion  of  the  purchase  money.  After  the  land  was  sold 
by  the  complainant,  Ray  sold  the  same  to  one  Coovert, 
reo^ving,  in  consideration  therefor,  the  notes  of  Coovert, 
secured  by  a  mortgage  on  said  premises.    Bancroft,  Beaver 
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&  Co.  daim  to  bare  certain  equities  in  said  land,  as  the 
assignees  of  the  Coovert  notes  and  mortgage.  Bay,  when 
he  purchased  fix>m  the  complainant,  agroed  to  pay,  in  con- 
sideration therefor,  the  sum  of  $11,583.  In  part  payment 
of  this  sum.  Bay  transferred  to  complainant  certain  promis- 
sory notes  executed  by  divers  persons  to  said  Bay,  drawing 
ten  per  cent  interest,  amoimting,  in  the  aggr^ate,  to 
$7,063.99.  For  the  balance  of  the  purchase  money,  (ex- 
cepting the  sum  of  $1,000  receipted  for  at  the  time  the  deed 
was  delivered,)  Bay  gave  to  the  complainant  his  obligation, 
in  which  he  promised  to  deliver  to  the  complainant,  within 
two  months,  other  notes  sufficient  to  pay  the  balance  of  the 
purchase  money.  The  condition  of  the  mortgage  by  Bay 
and  wife  is,  ''that  if  said  purchase  money,  and  interest  at 
ten  per  cent,  be  paid  by  the  payment  of  said  notes  at  their 
&ce,  and  ten  per  cent  interest  after  transferred  to  said  Clarke, 
then  this  obligation  to  be  void."  The  complainant  alleges 
that  he  has  used  due  diligence,  since  the  said  notes  were 
transferred  to  him,  in  order  to  collect  the  same,  that  his 
efforts  to  collect  were  unavailing,  as  the  makers  of  nearly 
all  of  said  notes  were  insolvent  The  complainant  all^^ 
that  alter  making  every  proper  effort  to  collect  said  notes, 
he  returned  the  same  to  said  Bay.  That  the  complainant 
and  Bay  had  a  settlement,  after  the  uncollected  notes  were 
returned,  and  that  there  was  due  to  complainant  the  sum 
of  $7,063.99,  for  which  he  now  asks  judgment,  and  a  fore- 
closure of  the  mortgage  given  as  security  for  the  purchase 
money. 

Bancroft,  Beaver  k  Co.  answered,  and  set  up  the  sale 
firom  Bay  to  Coovert,  the  execution  6f  the  notes  and  mort- 
gage from  Coovert  to  Bay,  and  the  assignment  to  defend- 
ants of  said  notes  and  mortgage,  and  claim  that  they  took 
said  notes  before  they  had  matured,  and  in  ignorance  of 
the  complainant's  lien.  They  also  charge  that  complainant 
has  received  from  said  notes  the  full  amount  of  the  pur- 
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chase  money,  that  he  reoeiyed  notes  that  have  been  unac- 
counted for,  that  complainant  and  Bay  have  colluded  together 
to  defraud  the  respondents,  by  diverting  a  large  part  of  notes 
from  going  as  payment  to  the  complainant,  and  thereby 
reinstating  the  mortgage  as  against  the  land. 

The  defendants.  Bay  and  wife,  and  Coovert,  failed  to 
answer,  and  judgment  and  decree,  as  pro  canfessoj  were 
entered  up  in  fstvor  of  complainant  for  the  amount  claimed 
in  the  petition. 

Respondents  aver  that  this  judgment  and  decree  were 
obtained  by  fraud,  and  it  is  asked  that  they  shall  be  set  aside. 
The  respondents  further  charge  that  the  complainant  was 
and  is  a  trustee  for  Bancroft,  Beaver  k  C!o.  for  all  amounts 
in  his  hands,  more  than  sufficient  to  pay  his  debt,  and  they 
ask  that  the  court  should  direct  that  complainant  should 
.  first  be  required  to  apply  the  notes  held  as  collateral,  before 
proceeding  against  the  land. 

This  answer  is  in  the  nature  of  a  cross-bill,  and  in  it 
certain  intem^atories  are  propounded  to  Bay,  with  a  request 
that  he  should  make  full  answers  thereto,  under  oath.  The 
complainant  is  also  called  upon  to  answer,  under  oath,  and 
to  state  fully  the  amount  of  the  notes  received,  the  amount 
collected  thereon,  &c  Bay  and  the  complainant  answer 
separately,  stating  the  amount  of  the  notes  delivered  under 
the  contract,  the  amount  collected,  the  settlement,  the  return 
of  the  unproductive  notes,  and  each  deny  fully  and  unequivo- 
cally any  attempt  to  defraud  the  respondents.  Upon  the 
issues  thus  made,  and  the  evidence  introduced,  the  court 
below  dismissed  the  defendants'  cross-bill,  for  want  of  equity. 

It  is  first  submitted  that  the  notes  assigned  by  Bay  to  the 
complainant  were  in  payment  of  so  much  of  the  purchase 
money,  that  the  mortgage  was  but  a  security  for  the  fulfiU- 
ment  of  the  said  Bay's  agreement  to  deliver  certain  other 
notes  in  two  months,  &c  From  a  fair  and  reasonable  con- 
struction of  the  language  used,  ''that  if  said  purchase 
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money  and  interest  is  paid  by  the  payment  of  said  notes," 
we  can  but  condnde  that  it  was  the  design  of  the  parties 
that  the  mortgage  should  be  a  security  for  the  whole  amount 
of  the  unpaid  purchase  money,  and  that  the  notes  were 
assigned  for  the  purpose  of  having  the  complainant  collect 
them,  and  apply  the  proceeds  to  the  payment  of  the  unpaid 
purchase  money. 

It  is  next  claimed  that  the  note  fund  was  not  carefully 
dealt  with  by  the  complainant^  and  that,  under  the  evidence, 
the  complainant  was  not  entitled  to  the  amount  found  to 
be  due  upon  the  settlement  between  him  and  Ray.  We 
think,  in  the  first  place,  the  settlement  between  these  parties, 
and  the  judgment  of  the  court  thereon,  is  conclusive  as  to 
the  amount  due  on  the  mortgage,  unless  it  is  made  to  appear 
that  the  settlement  and  the  judgment  and  decree  against 
Ray  were  obtained  through  fraud.  This  the  respondents, 
by  their  pleadings  and  evidence,  seek  to  do,  but  in  this  we 
think  they  signally  tsil. 

Under  the  ruling  of  this  court  in  the  case  of  Shephard 
V.  Ford,  10  Iowa,  502,  when  a  reply  to  a  pleading  is  called 
for  under  oath,  such  pleading,  when  thus  made,  if  respon- 
sive, shall  be  considered  as  evidence  of  equal  weight  with 
that  of  a  disinterested  witness.  Each  of  the  parties  thus 
called  upon  to  answer,  state  under  oath,  that  the  amount 
for  which  judgment  was  rendered  was  justly  due  to  the 
complainant,  and  after  a  careful  review  of  the  voluminous 
record  of  evidence,  we  cannot  find  any  evidence  to  over- 
come these  answers. 

It  is  true,  as  is  claimed  by  counsel  for  appellant  that  the 
complainant  fails  to  aver  in  his  bill,  that  the  mortgage  of 
Bay  and  wife  was  made  a  matter  of  record  prior  to  that  of 
respondents,  which  it  is  now  sought  to  subject  to  the  prior 
lien  of  complainant  To  this  we  answer,  that  upon  the 
tqal  evidence  was  admitted  without  objection  of  respondents, 
to  show  that  the  Bay  mortgage  was  first  recorded,  an4 
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which  fall  J  establishes  the  Sact  that  it  was  prior  to  that  of 
Coovert  to  Ray. 

We  are  also  of  the  opinion  that  the  complainant's  aver* 
ment  in  his  replication,  that  his  mortgage  was  recorded  prior 
to  that  under  which  the  respondents  claim,  is  sufficient  to 
justify  the  admission  of  evidence  to  support  the  same. 
The  respondents  seek  to  enforce  the  rule  that  the  complain- 
ant cannot  make  a  case  or  supply  a  drfect  by  his  replication, 
but  that  he  must  recover  allegata  et  probaUi  on  the  statement 
of  his  bilL  We  ¥dll  concede  that  the  authorities  cited  show 
this  to  be  the  general  rule,  but  deny  its  application  to  this 
case. 

When  the  complainant  made  the  respondents  parties  for 
the  purpose  of  foreclosing  any  equities  they  had  in  the 
mortgaged  premises,  they,  by  their  cross-bill,  undertake  to 
establish  the  &ct  that  their  lien  is  paramount  by  its  priority 
of  record.  A  new  issue  is  raised,  the  respondents  assume 
the  affirmative,  and  to  defend  against  this  position,  it  is 
strictly  proper  to  plead,  and  prove  under  such  plea,  any- 
thing that  will  legitimately  controvert  this  position  of 
respondents. 

It  is  assumed  that  the  complainant  was  the  trustee  of 
respondents,  and  should  be  made  to  account  for  the  trust  fund 
under  his  control,  or  that  the  complainant  had  two  securi- 
ties for  his  purchase-money,  and  that  respondents  having  a 
lien  upon  one  of  the  securities,  (the  real  estate,)  it  was  but 
equitable  that  the  complainant  should  be  compelled  to 
exhaust  the  note  fund  first 

We  do  not  think,  from  the  terms  of  the  mortgage,  that 
this  note  fund  was  placed  in  the  hands  of  complainant  as  a 
security  for  the  purchase-money.  The  mortgage  was  the 
security,  and  the  notes  Were  assigned  for  the  purpose  of 
enabling  the  plaintiff  to  collect  them,  and  when  collected, 
the  proceeds  to  be  applied  in  liquidation  of  the  purchase 
money.    We  will  concede  the  rule  in  equity  to  be  that 
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where  there  exist  two  or  more  fiiiids,  and  there  are  several 
claimants  against  them,  and  at  law  one  of  the  parties  may 
resort  to  eidier  fond,  bat  the  other  can  come  upon  one  only, 
that  in  sach  a  case,  a  court  of  equity  can  exerci9e  the 
authority  to  marshal  the  funds,  and  by  this  means  enable 
the  parties  whose  remedy  at  law  is  confiped  to  one  fand 
only,  to  receive  due  satisfisiction.  Courts  of  equity  interfere 
in  such  cases,  to  prevent  the  power  held  by  the  party  who 
controls  the  double  fund  from  being  made  an  instrument 
of  caprice,  injustice,  or  imposition.  But,  although  this  rule 
is  so  general,  it  is  not  to  be  understood  without  some  qualifi- 
cation. It  is  never  applied  except  where  it  can  be  done 
without  injustice  to  the  creditor. 

The  respondents  &il  to  show  that  the  complainant  was 
notified  at  any  time  prior  to  the  settlement  with  Ray,  that 
they  claimed  that  the  note  fund  should  first  be  exhausted. 
The  complainant  may  have  had  notice  of  the  subsequent 
mortgage,  and  that  the  respondents  had  a  junior  lien  thereby, 
but,  without  any  notice  to  the  contrary,  he  had  a  right  to 
presume  that  the  lien  created  by  the  Bay  mortgage  was  a 
sufficient  security  for  the  respondent's  debt 

Affirmed. 


KnocANS  V.  Chandler  k  Lockhabt. 

1.  AonoH  lOB  VALSB  BBPBXSBNTAnoMa  A  yeiidee  cannot  leoover  of  the 
vendor  for  damages  by  reason  of  false  representations,  when  it  is  not 
alleged  or  proved  that  the  representations  were  known  bj  the  party 
making  them  to  be  false,  or  when  it  appears  that  the  damages  sustained 
are  contingent  and  not  actual. 
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Appeal  from  Folk  District  (hurt 

TUBSDAY,  Juira  10. 

The  &citB  are  stated  in  the  opinion  of  the  ooort 
M.  D.  A  W.  n.  McHmry  for  the  appellant 
Ckuady  A  Polk  for  the  appellee. 

Baldwin,  C.  J. — ^The  defendants  sold  and  assigned  to 
plaintifGs,  in  consideration  of  $280,  a  bond  of  the  school 
fand  commissioner  for  a  deed  to  a  certain  tract  of  the 
school  lands.  Defendants,  it  is  claimed,  represented  that 
the  interest  upon  said  bond  had  been  paid  annually,  np  to 
the  time  of  said  purchase  by  plaintiff.  It  appeared  that 
the  interest  for  the  year  1858  had  not  been  paid  by  defen- 
dants, although  they  had  so  represented,  when  they 
assigned  the  bond  to  plaintiff  This  suit  is  to  recover  the 
interest  for  that  year,  which  plaintiff  claims  is  an  incum- 
brance upon  the  land,  and  which  he  will  have  to  pay 
before  he  can  obtain  the  title  thereto. 

The  cause  was  submitted  to  the  oourt,  which^  upon  the 
evidence,  rendered  a  special  finding,  in  substance  aa 
follows:  That  Lockhart  agreed  with  and  represented  to 
the  plamtiff  that  the  sum  of  $45,  the  interest  for  the  year 
1858,  had  been  paid  at  the  time  of  the  trade.  That  plain- 
tiff relied  upon  that  statement,  and  entered  into  the  oontract 
believing  that  the  interest  for  1858  had  been  paid,  and  that 
the  plaintiff  used  reasonable  diligence  in  inquiring  about 
the  payment  of  the  interest 

The  oourt  further  found  that  said  plaintiff  had  not  paid 
said  interest  for  1858,  to  the  county,  but  paid  defendants 
that  amount  more  than  was  due,  according  to  their  agree- 
ment, that  the  parties  traded  upon  the  understanding  that 
said  interest  was  paid;  that  the  county  still  holds  the 
notes  against  the  defendants. 
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Upon  this  finding,  judgment  was  rendered  for  plaintiff. 
A  motion  for  a  new  trial,  for  the  reason  that  the  court 
erred  in  rendering  judgment  upon  this  finding,  being  over- 
roled,  defendants  appeal. 

The  plaintiff  does  not  seek  to  recover  upon  a  breach  of 
warranty,  or  for  money  paid  by  him  at  the  request  or  for 
the  use  of  the  defendants.  The  daim  is  that  defendants 
represented  that  the  interest  was  paid,  when  in  &ct  it  was 
not  paid,  and  that  plaintiff  will  have  to  pay  the  same 
before  he  can  procure  his  tide. 

It  is  not  charged,  nor  does  the  court  find,  or  the  evidence 
show,  that  the  defendants  willfolly  made  any  false  or  firaudu- 
lent  representations  at  the  time  of  the  sale.  The  substance 
of  the  averment  is,  and  all  the  evidence  shows,  that  the 
defendants  were  mistaken  as  to  the  £act  that  the  interest  for 
1858  had  been  paid. 

The  plaintiff  does  not  aver,  nor  does  the  court  find,  that 
the  plaintiff  has  suffered  by  means  of  the  defendants'  rep- 
resentations. He  has  not  as  yet  paid  the  money  due  the 
school  fund,  nor  is  it  alleged  that  the  defendants  are  insol- 
vent, or  unable  to  pay  the  same.  Their  note  is  yet  with 
the  proper  officer,  and  the  defendants  are  liable  to  an  action 
thereon  at  any  time. 

The  plaintiff's  recovery  in  this  case  would  not  prevent 
the  school  fund  fix)m  suing  and  recovering  at  any  time  for 
the  same  interest  The  defendants  should  not  be  made 
twice  liable  for  the  same  debt  With  this  view  of  the  case, 
the  court  erred  in  its  finding  upon  the  evidence. 

Beversed. 


Vol.  Xin.       42 
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WiLHSLKi  y.  Leokabd  H  oL 

lim  m  ^  Btidbhcb:  GBOflS-sziXDrAnoir.  The  ooort  below  did  not  err  in  reftuing 

to  permit  a  witness  to  be  interrogated  on  cross-examination  toudiing  a 
oonyersation  whidi  was  not  either  wholly  or  partiallj  referred  to  in  the 
direct  examination. 

2.  Biu<  OK  xaEaHPnom.  Under  the  Code  of  1S61,  a  general  exception  to  the 
cbkcge  of  the  oourt  to  a  jury  entitled  the  party  excepting  to  present  to 
the  appellate  court,  for  reyieWi  any  erroneous  position  in  any  portion  of 
thecharge. 

3.  Same.  The  rule  of  the  Code  of  1851,  as  to  bills  of  exceptions,  governs  in 
actions  conmienced  before  the  BoTision  of  1860  took  effiact 

4  ICoBTaAOi:  MBsaia.  When  a  mortgagee  purchases  or  takes  a  release  <^ 
the  equity  oi  redemption,  the  whole  estate  is  Tested  in  him,  and  the 
mortgage  and  the  mortgage  debt  are  extinguished,  unless  it  expressly  or 
impliedly  appears  that  the  parties  intended  otherwise. 

6.  Samb:  pbo  TAjna  When  a  mortgagee  takes  a  conveyance  of  a  part  of 
the  mortgage  property  it  operates  to  extinguish  tiie  mortgage  debt  pro 
tanto;  and  when  there  are  two  mortgages  to  secure  the  same  debt^  one 
of  personal  and  one  of  real  property,  a  purchase  by  the  mortgagee,  at  a 
sale  made  under  a  senior  incumbrance,  of  the  realty  does  not  disdiarg^ 
the  mortgage  of  the  personalty. 

6.  EzEonnoN  of  hbw  fotb.  When  the  holder  of  one  of  several  notes  se- 
cured by  mortgage  delivered  up  the  note  to  the  mortgagor  and  maker,  and 
took  a  new  note  for  a  different  amount,  payable  at  another  date,  fod 
without  any  agreement  that  it  should  be  secured  by  the  mortgage,  it  was 
held  that  the  holder  lost  his  right  to  the  security  as  against  the  holder 
of  the  other  notes  secured  by  the  mortgage. 

t.  Estoppel.  A  party  cannot  daim  the  benefit  of  a  lien  under  a  mortgage 
which  he  alleges  has  been  discharged  by  merger;  and  was  invafid  as  a 
fraud  upon  creditors. 

8.  Lkn:  judomknt  in  fobbolosubb.  a  judgment  on  a  note  secured  by 
mortgage  is  a  lien  on  the  mortgaged  property  only  from  the  date  at 
which  it  was  recovered  when  it  does  not  order^  a  foreclosure  of  the 
mortgage. 

9.  Chaitbl  mobtoagb.  While  the  mere  retention  of  mortgaged  personal 
property  by  the  mortgagor  does  not  render  the  mortgage  fraudulmit,  such 
retention  under  circumstances  which  show  that  it  is  for  the  benefit  of 
the  mortgagor  alone,  will  justify  a  jury  in  finding  that  it  is  not  hona/ide, 

10.  Jubt:  fbaudulbnt  judombmt.  The  question  whether  m  point  of  fact  a 
judgment  by  confession  was  fraudulent  is  within  the  province  of  a  jury. 
JUiar  when  the  question  is  upon  the  sufBdenoy  of  the  statement 
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Wednesday,  June  11. 

This  was  an  action  by  the  plaintiff  as  mortgagee  of  one 
Nicholas  Yeiths,  against  the  defendant,  Leonard,  as  sheriff 
of  Scott  county,  for  unlawfdlly  taking,  and  for  the  conver- 
sion of  certain  personal  property,  of  which  plaintiff  alleges 
he  was  the  lawful  owner  and  of  which  he  was  entitled  to 
the  possession. 

The  plaintiff  claims  title  by  virtue  of  a  chattel  mortgage 
given  to  him  on  said  property,  dated  ike  11th  day  of  No- 
vember, 1867.  This  mortgage  was  given  to  secure  the 
payment  of  a  note  made  by  Veiths  to  plaintiff  for  $1,200. 
OAer  parties  were  the  owners  of  certain  notes  signed  by 
Yeiths,  and  also  secured  by  the  same  mortgage,  wUch  it  is 
claimed,  plaintiff  had  become  liable  for,  and  had  assumed 
to  pay.  The  mortgage  was  conditioned  to  pay  all  of  the 
notes  at  maturity. 

The  defendants  deny  the  allegations  of  the  petition, 
and  justify  the  taking,  by  averring  that  on  the  28th  day 
of  September,  1859,  the  said  Nicholas  Yeiths,  the  mort- 
gagor, as  aforesaid,  confessed  a  judgment  in  &vor  of  the 
defendant,  Hans  Hauman,  for  iJie  sum  of  $1,160,  in  the 
District  Court  of  Scott  County,  upon  which  judgment  an 
execution  had  issued,  and  under  which  the  property  claimed 
now  as  the  property  of  plaintiff,  being  a  part  of  the  same 
specified  in  the  mortgage,  was  levied  upon  by  the  defend- 
ant Leonard,  as  sheriff^  and  sold  at  public  sale,  and  the 
proceeds  applied  to  the  payment  of  the  confessed  judgment 

Defendants  claim  that  said  property  was,  at  the  time  of 
the  levy,  in  the  possession  of,  and  owned  by  the  mortga- 
gor, Yeiths,  and  that  any  title  under  which  the  plaintiff 
claimed  was,  as  against  Hauman,  a  creditor  of  Yeithsi 
fraudulent  and  vdd 
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To  this  answer  the  plaintiff  replied,  and  allied  that  the 
judgment,  execution  and  levy,  under  which  the  defendants 
justify,  were  void  as  against  plaintiff;  that,  at  the  time  of 
the  levy,  the  plaintiff  was  the  owner  and  in  the  posseasioQ 
of  the  goods  named  in  the  petition ;  that  the  judgment  by 
confession  was  void,  first,  for  the  reason  that  there  was  no 
sw'om  statement  of  &cts  filed,  out  of  which  the  indebted- 
ness arose,  and  second,  that  the  said  judgment  was  obtained 
through  fraud  and  by  collusion  of  Nicholas  Yeiths,  .one 
Asmus  Yeiths,  his  brother,  and  the  defendant  Hanman ;  that 
such  confession  was  made  upon  a  note  given  by  Nicholas 
to  Asmus,  and  assigned  to  Hauman,  and  was  without  con- 
sideration, but  was  given  for  the  purpose  of  procuring  said 
judgment  and  levy,  for  the  benefit  of  said  Nicholas. 

To  this  replication  there  was  a  rejoinder,  and,  upon  the 
issues  thus  made,  a  trial  was  had,  and,  under  the  instruction 
of  the  court,  there  was  a  verdict  for  the  plaintiff,  and 
the  defendant's  appeal. 

Orant  <k  Smith  for  the  appellant. 

I.  The  taking  of  the  quit-claim  deed  subsequent  to  the 
execution  of  the  mortgages,  and  without  proof  or  evidence 
of  any  new  consideration  passing  between  the  parties  to 
the  conveyance,  is  ipso  facto  an  extinguishment,  not  only 
of  the  mortgage  or  incumbrance  upon  the  land,  by  reason 
of  the  fee  being  vested  in  the  same  person  holding  the  in- 
cumbrance,  but  of  the  debt  also.  Whatever  may  have 
been  the  understood  or  implied  intention,  if  it  were  not 
expressed,  the  implied  intent  or  design  will  not  be  con- 
sidered. Ld.  Habdwickb  in  Chester  v.  Willis^  Ambler,  246; 
JamesY.Morey,2  Cow.,  246;  1  Ilill.  Mort,  829,  §  62; 
Jackscm  v.  Tifi^  15  Geo.,  557 ;  Gardener  v.  Astor^  8  John. 
Ch.,  58 ;  Starr  v.  EUis,  8  Id.,  893. 

n.  The  court  erred  in  refusing  to  give  the  third  and 
fourth  instructions  asked  by  the  defendant. 
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HL  The  court  erred  in  revising  to  give  without  modifi- 
cation the  fifth  and  seventh  instructions  asked  by  the  de- 
fendant, touching  the  validity  of  the  chattel  mortgage. 

IV.  The  possession  of  personal  property  by  the  mort- 
gagor in  a  chattel  mortgage,  for  his  own  benefit,  renders 
the  mortgage  fraudulent  and  void,  as  fb  other  creditors ; 
Cloto  V.  Woods,  5  S.  &  R,  280 ;  Fbrtland  Bank  v.  Stubbs, 
6  Masa,  422 ;  Jewett  v.  Warren,  12  Id.,  800 ;  Many  v.  Jt^ 
lough,  7  Yerger,  440 ;  Palten  v.  Smith,  5  Conn.,  196 ;  Swiji 
V.  TTwmpson,  9  Id.,  276 ;  Mills  v.  Oamp,  14  Id.,  218 ; 
Carpenter  v.  Mayor,  6  Watts,  483 ;  Morris  v.  Hyde,  8  Vt, 
852 :  Kendall  v.  /Simpson,  12  Id.,  515 ;  Sogers  v.  Vail,  16 
Id.,  827;  Wordell  v.  Smith,  1  Camp.,  882;  Powers  v. 
Oreen,  14  111.,  886 ;  Twyne's  Case,  1  Smith's  L.  C,  47 ;  Gard- 
ner V.  McEwen,  19  N.  Y.  R,  128 ;  Freeman  v.  Hansom,  5 
Ohio  State,  1;  OoUins  v.  Myers,  11  Id.,  547;  JEdgeU  v. 
Hart,  5  Seld.,  218;  Heed  v.  Eames,  19  HI.,  594;  Kitchea 
V.  Bralton,  1  Scam.,  800 ;  Edgeli  v.  Hart,  18  Barb.,  880 ; 
Harris  v.  Sumner,  2  Pick.,  129 ;  BurJcUn  v.  Thompson,  1  J. 
J.  Marsh.,  222 ;  OristvoU  v.  Sheldon,  4  Com.,  581. 

V.  In  law,  a  judgment  by  confession  or  otherwise,  stand- 
ing upon  the  record  of  a  court,  cannot  be  collaterally  attached. 
Oilman  v.  Havey,  26  Mo.,  280 ;  Diehl  v.  Page  ei  al,  2 
Green's  Ch.,  147 ;  ShoUenkirk  v.  Wlieder,  8  John.  Ch.,  275 ; 
De  Beuner  v.  OaiUelhn,  4  Id.,  85 ;  Stephenaon  v.  Bodney,  5 
Har.,  150 ;  WhitweU  v.  Bardner,  7  Cal.,  54 ;  Kennedy  v. 
Zou«,  8  Iowa,  580 ;  HaSnU  v.  (?ran<,  4  Monr.,  580 ;  Ifc- 
Kimb/  V.  OwnAu,  1  Id.,  106,  281 ;  Hendrick  v.  Robinson,  2 
John.  Ch.,  288 ;  Brinkerhoff  v.  5roum,  4  Id.,  671.  It  can- 
not be  questioned  by  a  creditor  who  has  not  reduced  his 
claim  to  judgment  Oreenway  v.  Thomas,  14  HI.,  271 ; 
Oreen  v.  Conegay,  4  Jones  (N.  C),  66;  McDemett  v.  Strong, 
4  John.  Ch.,  687  ;  Wiggins  v.  Armstrong,  2  Id.,  144 ;  Lan- 
ton  V.  Levy,  2  Ed.  Ch.,  197.  It  is  conclusive  until  set  aside. 
Dela}iey  v.  Beade,  4  Iowa,  292 ;  Bounds  v.  Hunt,  24  111.,  598. 
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Jokn  N.  Rogers  and  Dow  <k  Brotvn  for  the  appellee. 

1.  The  exoeptions  to  the  judge's  charges  as  given,  and  to 
his  reftisal  to  charge  as  requested,  being  general,  (that  is,  to 
the  whole  charge,  and  to  the  refusal  to  give  all  the  instruc- 
tions asked,)  and  not  pointing  out  any  particular  error  oom- 
plained  of,  are  unavailing  to  bring  any  part  of  the  chaige 
or  instructions  complained  of  before  this  court  for  review. 
Oliver  Y.  Phdps,  1  Zab.  (N.  J.),  597;  Haggart  v.  Morgan, 
1  Seld.,  422;  Joneay.  Osgood,  2  Id.^  233;  Eunt  v.  ifaySc, 
8  Id.,  266;  Eart  v.  The  Bensselaer  and  Saraioga  Baxbroad 
Compcmy,  4  Id.,  87;  Caldwell  v.  Mwrphy,  1  Kern.,  416; 
Dicker  v.  Matthews,  2  Id.,  818. 

n.  Where  a  mortgagee  takes  a  quit-claim  deed  of  the 
estate  conveyed  by  his  mortgage,  the  whole  estate  is  vested 
in  him,  and  the  mortgage  and  the  mortgage  debt  are  extin- 
guished unless  the  intention  of  the  parties  or  the  interest  of 
the  mor^agee  intervene  to  prevent  the  merger.  James  v. 
lfor^,2C!ow.,  246;  Oibsony.  Orehore^SPick., 4:75]  JSakmy. 
Sirmnds,  14  Id.,  98 ;  Wichersham  y.  Beeves  &  MtUer,  1  Iowa, 
418.  When  the  mortgagee  takes  a  conveyance  of  a  part  of 
the  mortgaged  property,  the  debt  is  discharged  only  pro 
tanto. 

ni.  Appellant  cannot  claim  under  a  mortgage,  the  vali- 
dity of  which  he  at  the  same  time  attacks. 

lY.  The  possesi^on  of  personal  property  mortgaged  by 
the  mortgagor,  with  a  power  to  dispose  of  the  same,  does 
not  of  itself  render  the  mortgage  fraudulent  It  may  be 
shown  in  connection  with  other  circumstances  to  prove 
actual  fraud.  Kuhn  v.  Oraves,  9  Iowa,  808;  Ibrbert  v. 
Eayden,  10  Id. 

Y.  It  was  competent  for  the  plaintiff  to  show  in  evidence 
that  the  judgment  by  confession  was  fraudulent  in  faudL 
Dvichess  of  Kingston's  case,  2  Smith's  L.  C,  508  (marg., 
482);  Bumdl  v.  Johnson,  9  John.,  248;  Orary  v.  Sprogue^ 
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12  Wend.,  41;  The  State  v.  Fife,  2  Bailey,  837 ;  Atkinson 
V.  AUen,  11  Verm.,  619. 

VL  A  fidlure  to  comply  with  the  statute  in  the  written 
statement  filed  under  a  judgment  entered  upon  confession  a 
nullity.  Kennedy  v.  Lowe  and  Ored,  9  Iowa,  580 ;  Mgar  v. 
Greer,  10  Id.,  279;  S.  C,  7  Id.,  185;  Bernard  &  Co.  v. 
Doughs  &  WaJtsm,  10  Id.,  870;  Wilson  v.  Davis,  1  Mich., 
156;  Austin  Y.  (?ran^  Id., 490 ;  BeechY.  Bottsford,  IDoug. 
(Mich.),  199;  Terry  v.  Filer,  8  Wend.,  569;  Dumham  v. 
Waterman,  17  N.  Y.,  9. 

Baldwin,  C.  J. — The  first  error  assigned,  is,  that  the 
court  erred  in  sustaining  an  objection  to  a  question  asked 
the  witness,  Henry  Ott,  upon  the  cross-examination.  The 
witness  is  asked  whether  plaintiff  did  not  tell  him  at  or 
about  the  time  of  the  levy,  that  he  knew  the  property  levied 
on  belonged  to  Veiths,  and  his  creditors  coidd  hold  it. 
The  plaintiff  objected  to  this  question  upon  the  ground  that 
it  was  not  proper  upon  cross  examination,  as  no  such  con- 
yersation  was  referred  to  on  the  direct  examination.  The 
evidence  is  not  before  us  in  the  shape  of  questions  and 
answers,  but  is  detailed  in  the  record  in  a  narrative  form, 
the  questions  asked  not  given,  but  the  substance  of  the 
answers  only  are  stated.  We  are  unable  to  determine  from 
the  record  tiiat  the  plaintiff,  on  the  direct  examination, 
called  out  any  conversation  in  relation  to  what  the  plaintiff 
had  said  to  said  witness,  about  the  property  belonging  to 
Yeiths,  and  that  his  creditors  could  hold  it  If,  as  main- 
tained by  counsel,  the  record  showed  a  partial  conversation 
upon  this  subject,  elicited  by  the  plaintiff,  there  is  no  ques- 
tion as  to  the  right  of  the  defendants  to  the  whole  of  such 
conversation.  From  the  record  before  us,  we  are  not  satis- 
fied that  the  court  erred  in  refusing  to  allow  the  question  to 
be  asked. 
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The  instructionfl  asked  were  each  refused,  except  in  so 
£Eir  as  they  were  given  in  the  charge  of  the  court 

The  second  error  assigned,  is  the  refusal  of  the  court  to 
give  certain  instructions  asked;  and  the  third  assignment, 
is  that  the  court  erred  in  its  charge  to  the  jury.  These 
errors  are  argued  by  counsel  in  connection  with  each  other, 
and  we  propose  to  follow  this  order,  as  fSsir  as  we  can. 

The  instructions  asked  are  very  lengthy,  each  being  hy- 
pothecat<ed  upon  a  complicated  statement  of  fisicts,  as  detailed 
by  the  testimony.  The  charge  of  the  court  is  also  very  ftdl, 
covering  some  twenty-two  pages  of  the  record. 

As  the  instructions  asked  are  marked  refused,  except  so 
far  as  they  are  given  in  the  charge  of  the  court,  it  becomes 
necessary  to  consider  those  instructions  asked,  and  those 
given,  at  the  same  time,  in  order  to  determine  whether  the 
court  omitted  to  charge  the  jury  correctly,  upon  the 
propositions  asked  by  the  defendanta  We  are  necessarily 
confined  to  a  mere  statement  of  these  propositions,  as  their 
extreme  length  would  not  admit  of  their  being  given  by  us 
in  detail. 

A  preliminary  question  is  raised  by  the  counsel  for 
the  appellee,  as  to  the  form  of  the  exceptions  by  the 
appellants  to  the  charge  of  the  court  It  is  objected 
that  the  exception  is  to  the  whole  of  the  charge,  and  that  it 
fails  to  point  out  specifically  the  particular  portions  that 
are  claimed  to  be  erroneous.  Prior  to  the  adoption  of  the 
Bevision,  this  manner  of  excepting  to  the  charge  of  the 
court,  that  is,  by  a  general  exception,  was  held  to  be  suffi- 
cient, and  would  entitle  the  party  thus  excepting  to  present 
to  this  court  for  its  review  an  erroneous  position  in  any 
portion  of  the  charge  of  the  court  See  Eyser  v.  Weissgerber^ 
2  Iowa,  468.  This  same  preliminary  question  was  presented 
for  Our  consideration  in  the  case  of  the  Oas  Light  and  Coke 
Co.  v:  t%t  City  of  Davenport^  ante.  It  was  held,  in  that  case, 
that  under  the  provisions  of  §§  8068  and  8059,  of  the  Bevi- 
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Bion,  a  general  ezoeption  to  the  charge  of  the  court  presented 
no  question  for  oar  consideration,  unless  the  whole  of  such 
charge  was  erroneous.  This  action,  however,  was  com- 
menced prior  to  the  taking  effect  of  the  Bevision,  and  under 
§  4172,  either  party  can  claim  the  right  to  have  the 
cause  determined  under  the  law  in  force  prior  to  the  taking 
effect  of  the  Bevision. 

From  the  pleadings  and  evidence,  it  appears  that  the  plain- 
tiff to  secure  the  debt  due  him  from  Nicholas  Veiths,  had 
taken  not  only  the  chattel  mortgage,  as  above  stated,  but 
also  a  mortgage  upgn  certain  real  estate.  This  land  was 
encumbered  by  a  prior  deed  of  trust  to  one  Darlington, 
executed  by  Yeiths.  The  land  was  sold  by  Darlington, 
tmder  the  trust  deed,  and  purchased  by  the  plaintiff.  Sub- 
sequent to  this  sale,  Yeiths  quit-claimed  all  his  right,  title 
and  interest  in  this  land,  to  the  plaintiff.  Upon  this  state 
of  &ct8,  the  defendants  asked  the  court  to  instruct  the 
jury,  that  i^  when  plaintiff  took  from  Yeiths  a  quit-claim 
deed  of  the  land  mortgaged  by  Yeiths  to  him  to  secure  the 
same  debt  Secured  by  the  chattel  mortgage,  under  which 
plaintiff  claims,  and  there  was  no  agreement  between  them 
to  keep  the  debt  subsisting,  the  debt,  and  the  lien  of  the 
chattel  mortgage  as  incident  thereto,  were  thereby  extin- 
guished. 

The  court,  in  its  charge,  upon  this  point  instructed  the 
jury,  that  taking  the  quit-claim  deed  satisfied  the  debt, 
if  such  wa&  the  intention  of  the  parties,  and  that  it  would 
also  presumptively  satisfy  it,  if  there  was  no  intention  to 
keep  it  alive  and  subsisting;  that  the  intention  of  the  par- 
ties was  to  be  gathered,  by  the  jury,  from  all  the  circum- 
stances of  the  transaction,  and  the  acts  of  the  parties 
cotemporanequs  with  and  subsequent  to  the  making  of  the 
quit-claim  deed;  the  interest  of  the  parties;  why  the  notes 
which  evidenced  the  debt  were  not  surrendered,  &a,  kc 
That  if  the  jury  found  that  it  waa  the  intention  of  die 
You  Xm.       4d 
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parties  that  the  taking  of  the  qnit-ckdm  was  in  satisfaction 
of  the  plaintiff's  debt,  or  that  the  plaintiff  had  no  interest 
or  intention  to  keep  aUve  his  mortgage  when  he  reoeired 
the  quit-claim  deed. 

In  the  case  of  a  mortgage  upon  real  estate,  we  belieyo 
the  role  to  be  that  when  a  mortgagee  purchases  or  takes  a 
release  of  the  equity  of  redemption,  the  whole  estate  is 
vested  in  him,  and  the  mortgage  is  extingmshed,  and  with 
it  the  mortgage  debt,  unless  intention  or  interest  in  the 
mortgagee  intervenes  to  prevent  the  merger.  See  James  v. 
Morey,  2d  Cow.,  246.  This  must,  honever,  depend  upon 
the  express  or  implied  intention  of  the  parties  in  whom  the 
estates  unite.  See  Oibson  v.  Orehare^  8  Pick.,  476. 

In  the  case  of  Wickersham  v.  Reeves  &  MUler^  1  Iowa, 
418,  in  which  it  was  claimed  that  the  mortgage  had  been 
extingmshed  bj  a  purchase  of  the  legal  title,  Isbell,  J.,  in 
delivering  the  opinion  of  the  court,  says :  ''  We  think  this 
view  is  not  sustainable.  The  evidence  clearly  shows  that 
ihis  was  not  the  intent  of  the  parties  to  the  sale  of  the  legal 
title  to  petitioner,  nor  was  it  for  the  interest  of  the  petitioner. 
We  therefore  conclude  that  this  mortgage  continues  to  exist 
as  a  lien  on  the  premises.** 

The  cases  cited  by  the  counsel  for  the  appellants  to  show 
that  the  extinguishment  of  the  debt  follows  from  the  merg- 
ing of  the  title  in  the  mortgage,  suppose  the  existence  of 
but  the  one  mortgage  to  secure  the  debt,  and  these  autho- 
rities lay  down  the  rule,  that  when  a  mortgagee  takes  a 
conveyance  of  part  of  the  mortgaged  property,  the  debt  is 
extinguished  only  pro  tanto. 

In  this  case  there  were  two  mortgages,  one  chattel,  the 
odier  on  realty,  to  secure  the  one  debt  Conceding  the 
rule  to  be  that  the  merger  of  the  title  in  the  mortgagee' 
extinguished  the  lien,  and,  as  incident  thereto,  the  deibt,  so 
£Gur  as  it  was  secured  by  the  land,  the  rule  we  do  not  think 
will  kold  good  so  fiir  as  it  applied  to  the  diattd  mortgage^ 
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at  least  without  some  evidence  of  an  intention  to  that  effect, 
either  express  or  implied.  The  controversy,  in  this  case, 
is  about  the  property  embraced  in  the  chattel  mortgage, 
and  the  mere  &ct  that  the  mortgagee,  who  was  compelled 
to  purchase  in  the  real  estate  described  in  his  mortgage  at 
a  trustee's  sale,  to  secure  himself  in  his  subsequent  lien, 
and  who,  by  such  purchase,  had  already  acqiiired  a  title 
from  the  trustee,  accepts  of  a  quit-claim  for  the  same  pro- 
perty from  the  mortgagor,  without  evidence  of  a  relinquish- 
ment of  the  debt,  should  not  deprive  him  of  his  lien  upon 
the  other  property  mortgaged  to  secure  the  same  debt 
But  conceding  the  rule  to  be  as  claimed  by  the  counsel  of 
appellants,  that  the  acceptance  of  the  quit-claim  is  primn 
fiude  evidence  of  an  intention  to  relinquish  the  debt,  yet 
we  think  this  intention  can  be  shown  to  be  otherwise,  by 
the  surrounding  circumstances  attending  the  transaction. 
This  was  a  matter  of  which  the  jury  could  inquire,  and  the 
court,  we  think,  very  properly  so  charged. 

It  is  next  assumed  that  the  court  erred  in  the  refusal  to 
give  the  third  and  fourth  instruction  asked  by  the  defend- 
ants. These  instructions  substantially  involve  the  same 
proposition.  The  court,  in  its  charge,  omitted  to  refer  to 
the  positions  herein  stated,  and  the  question  is  whether  or 
not  these  instructions  should  have  been  given,  as  asked. 

When  the  chattel  mortgage  was  executed,  one  of  the  notes 
secured  thereby  was  given  to  Asmus  Veiths.  Afterwards 
this  note  was  given  up  to  the  maker,  and  a  new  note  for  a 
larger  amount,  founded  in  part  on  the  same  consideration 
was  given  to  the  same  payee,  Yeiths.  A  suit  was  brought 
upon  this  note  by  Hauman,  the  assignee,  and  the  maker  con- 
fessed the  amount  due,  and  consented  to  a  rendition  of  the 
judgment  thereon.  Ko  claim  is  made  by  Hauman  for  a  i&ror 
closure  of  the  chattel  mortgage,  or  fiiat  he  have  alien  upon 
the  property  therein  described,  by  virtue  of  the  security,  but 
a&  orcUnary  judgment  is  rendered  for  the  amount  of  the 
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note  and  interest    It  is  claimed  by  the  counsel  of  defend- 
ants, in  the  instructions  refused,  that  a  levy  on  the  mort- 
gaged  property,  under  such   judgment,   will    hold  the 
property,  as  against  the  lien  of  the  other  creditors  in  the 
mortgage,  because,   under  the  mortgage,  the  note  first 
maturing,  would  in  the  application  of  the  proceeds  of  the 
property,  be  entitled  to  priority  of  payment    We  think 
that  when  the  payee  of  the  note  secured  by  the  mortgage 
gave  up  the  same,  and  took  a  new  one,  and  different  in 
amount,  and  without  any  agreement  to  show  that  it  was 
still  to  be  secured  by  the  chattel  mortgage,  he  lost  his  right 
to  the  security,  as  against  other  creditors.    The  idefendant 
denies  the  validity  of  the  mortgage;  claims  that  it  was 
merged  by  the  quit-claim ;  that  it  was  a  fraud  upon  the 
rights  of  other  creditors,  and  we  think  he  cannot  claim 
the  benefit  of  lien  under  a  mortgage  which  he  thus  attacks. 
Independent  of  these  considerations,  we  think  the  court 
did  not  err  in  refusing  these  instructions,  because  the  lien 
of  the  judgment  of  Hauman  exists  only  from  the  date  of 
the  rendition  of  the  confessed  judgment    Granting  that 
the  new  note  was  still  secured  by  the  chattel  mortgage, 
the  defendants  did  not  ask  for  a  foreclosure  of  this  mort- 
gage, but  relied  upon  the  judgment  alone  as  their  security 
for  the  debt 

The  fifth  and  seventh  instructions  asked,  were  substan- 
tially given  by  the  court  Although  the  counsel  claimed 
that  they  were  so  modified  as  to  take  away  from  them  their 
essence,  yet  we  think  the  court,  in  its  charge,  presents  to 
the  jury  the  questions  therein  involved,  in  a  clear  and  cor- 
rect manner,  and  even  fiEivorable  to  defendants. 

The  eighth  instruction  asked,  involves  the  position  that 
the  possession  of  personal  property  by  the  mortgagor,  in 
a  chattel  mortgage,  &a  his  own  benefit,  raiders  the  mort- 
jgtigQ  fraudulent  and  void,  as  against  other  creditors.  It  is 
iidmitted  that  this  instruction  was  given,  but  modifi^ 
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The  court  direoted  the  jury,  that  the  remaining  in  poe- 
session,  of  the  mortgagor,  did  not  render  the  mortgage 
firaudolent,  recognizing  the  role,  as  settled  bj  this  court, 
in  the  case  of  ZtiAn  \r.  Graves,  9  Iowa,  803 ;  and  Ibrbert 
V.  Hayden^  11  Iowa,  485;  and  Campbell  y.  Leonard,  Id., 
489. 

The  court,  however,  charged  the  jury  that  there  may  be, 
notwithstanding  the  rule,  as  above  laid  down,  a  retention 
of  possession  under  such  circumstances  as  will  be  a  badge 
or  evidence  of  fraud.  *'  K"  sajs  the  court^  ''  the  retention 
after  the  debt  is  inconsistent  with  the  nature  of  the  pro* 
perty,  if  it  is  long  continued;  if  meanwhile,  the  property 
is  depreciating,  and  the  debtor  is  getting  the  benefit  of  it, 
and  no  reduction  of  the  debt  secured  by  the  mortgage  is 
made,  these  circumstances,  unless  explained,  and  shown  to 
be  &ir  and  honest,  would,  I  think,  justify  a  jury  in  infer- 
ring that  the  mortgage  was  not  bonafide.^^  Under  the  rule, 
as  laid  down  by  this  court  in  the  cases  above  cited,  this 
charge  of  the  court  is  certainly  not  unfavorable  to  the 
defendants. 

The  appellants  next  insist  that  the  court  erred  in  its 
refusal  to  charge  the  jury  that  the  good  faith  of  the  judg- 
ment confessed  by  Yeiths,  to  defendant,  Haaman,  could 
not  be  inquired  into  by  the  plaintiff  in  this  proceeding, 
and  that,  so  fur  as  Haaman  is  concerned,  it  matters  not 
whether  the  judgment  was  fraudulent,  or  otherwise. 

The  plaintiff  claims  that  the  defendant  cannot  justify 
taking  the  property,  sued  for,  under  the  writ  of  execution, 
for  the  reason  that  the  judgment  upon  which  it  issued  was 
void,  first  in  being  irregular  on  its  &ce,  second,  because  it 
was  obtained  through  fraud.  The  court,  in  its  charge, 
directed  the  jury  that  they  had  nothing  to  do  with  the 
question  as  to  whether  the  judgment  was  void,  on  account 
of  the  irregular  manner  in  which  it  was  obtained.  Of  this 
portion  of  the  charge  the  defendant  does  not  complain,  as  it 
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k  in  aocordanoe  with  the  inBtractioii  asked  The  verdict 
of  the  jury  being  for  the  plaintifl^  he  mskea  no  objection 
to  this  ruling.  We  do  not,  therefore,  propose  to  dete^ 
mine  the  question  as  to  whether  the  judgment  is  void 
upon  its  &ce.  The  court,  however,  instructed  the  jury 
that  it  was  their  province  to  inquire  whether,  in  point  of 
fuct,  the  judgment,  by  confession,  was  fraudulent  We  are 
inclined  to  the  opinion,  that  upon  principle^  as  well  as  upon 
authority,  this  riding  was  correct.  ''  Fraud  is  an  extrin- 
sic, collateral  &ct,  which  vitiates  the  most  solemn  pro- 
ceedings of  a  court  of  justice."  Lord  CoKS  says  it  "  avoids 
all  judicial  acts,  ecclesiastical  or  temporal  In  civil  suits, 
all  strangers  may  falsify  for  covin,  either  fines,  or  real  or 
feigned  recoveries,  and  even  a  recovery  by  a  just  title,  if 
collusion  was  practised  to  prevent  a  fur  defense."  See 
Opinion  of  Lord  Oh.  J.  Db  Gray,  in  the  "  Duchess  of  King- 
ston's Oase,"  2  Smith's  Leading  Oases,  60&  Where  a 
judgment  and  execution  were  obtained  upon  a  fraudulent 
contract,  and  the  sheriff  is  sued  for  a  fidse  return  of  the 
execution,  on  account  of  paying  the  money  to  another 
execution  creditor,  held  it  was  competent  to  show  the  fraud 
in  defense.  Parsons,  0.  J.,  says :  '*  The  judgment  appears 
to  be  fraudulent  against  creditors ;  any  creditor  on  whom 
it  is  a  fraud  may  give  the  facts  in  evidence,  and  if  the 
creditor  would  be  defrauded  by  it,  the  defendant,  (sheriff) 
whom  he  has  indemnified,  may  give  them  in  evidence." 
See  Pierce  v.  Jackson,  6  Mass.,  242 ;  Oregg  v.  Bingham,  1 
HiU  S.  0.,  299 ;  Bunell  v.  Johnson,  9  John.,  248 ;  Craig  v. 
Spragus,  12  Wend.,  41 ;  Aikmsm  y.AUen,  11  Vermt,  619. 
Nor  do  we  think  that  the  rule  urged  by  the  defendants, 
that  the  plaintiff  cannot  attack  tiie  judgment  without  judg- 
ment and  execution  in  his  fevor,  will  apply  in  this  case. 
The  plaintiff  relies  upon  the  chattel  mortgage,  as  giving 
him  a  right  to  the  possession  of  the  property  seized  under 
Uie  execution.    He  has  no  judgment,  nor  does,  he  desire 
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one.  By  lud  poasessioii)  he  has  acqmred  ereiy  ri^t  tiuit 
lie  can  obtain  by  virtue  of  his  seoority.  The  defendan^B 
attack  the  vaUdily  of  the  plaintiff's  title,  and  the  plai^tilT 
certainly  has  a  right  to  show  that  the  defendants'  claim  V3 
based  upon  a  fraud. 

The  court  properly  directs  that  none  but  iona  >lcfe  cJjediUHtB 
can  attack  a  mortgage  as  fraudulent,  and  that  defendants, 
imless  they  were  bona  fde  creditoiB,  OQuld  not  molest  the 
plaintiff  in  his  possession. 

The  next  error  assigned  is,  that  the  court  erred  in  over^ 
ruling  the  defendants'  motion  for  a  new  trial.  This  motion 
is  based  upon  the  grounds  usually  assigned  as  causes  for  a 
new  trial 

We  cannot  say  that  the  verdict  was  against  the  evidence. 
There  is,  to  our  minds,  sufficient  evidence  to  show  that  th^ 
plaintiff's  chattel  mortgage  was  taken  in  good  &ith,  and  for 
a  proper  purpose.  He  had  a  right,  under  the  ruHngaof 
this  court,  based,  as  they  are,  upon  a  statutory  provision, 
to  leave  the  property  mortgaged  in  the  possession  of  the 
mortgagor,  without  such  possession  being  evidence  of  fraud, 
although  we  think  that  the  jury  had  good  cause  to  conclude 
that  before  the  levy  of  defendants,  the  property  was  not  in 
the  possession  of  Veiths.  This  mortgage,  being  duly  exe- 
cuted and  recorded,  and  given  for  a  good  consideration,  the 
xight  of  the  plaintiff  to  the  possession  was  complete  prior 
to  the  date  of  defendants'  judgment,  even  if  the  defendants 
should  show  that  it  was  not  obtained  through  fraud. 

It  is  claimed  that  this  motion  should  have  been  sustained^ 
because  the  special  findings  of  the  jury  are  in  conflict  with 
their  general  verdict,  and  that  the  judgment  of  the  court 
should  have  been  rendered  in  &vor  of  the  defendants,  upon 
these  special  findings,  non  obstanie  veredicto. 

We  need  only  say,  in  answer  to  this  position,  that  not  all 
of  the  issues  made  by  the  pleadings  were  submitted  to  the 
jury  for  their  special  findings.    For  instance,  it  does  not 
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appear  that  the  jury  found  specially,  whether  the  judg- 
ment by  confession  was  obtained  by  fraud.  K  they  did 
so  find,  and  we  think  they  could  have  so  found  from  the 
evidence,  the  verdict  should  have  been  for  the  plaintiff 
notwithstanding  their  finding  upon  the  special  issues.  But 
the  record  shows  that  four  of  the  special  issues,  out  of  the 
five  submitted,  were  found  by  the  jury  fiBivorable  to  the 
plaintiff,  and  we  could  readily  justify  the  judgment  for 
plaintiff  upon  these  special  findings. 

Affirmed. 


13    344 
120    737 
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Lbvi  v.  Eabrioe  et  al 

1.  SnTiAOSMT  or  aooounto:  rbobift.  A  reoeipt  Bhowing  a  settlement 
between  the  parties  is  prima  facie  evidence  that  thej  have  acQusted  all 
matters  toudiing  the  business  or  adventure  to  which  it  relates ;  and  until 
rebutted  by  showing  that  it  was  obtained  byfWtud,  executed  without 
prqper  knowledge  of  the  facts,  mistake  or  the  like,  is  oondusiye  eridenoe 
of  what  it  contains.  And  when  the  evidence  supporting  and  impeaching 
such  a  reoeipt  is  balanced,  the  receipt  must  have  its  prima  facie  eflbct 
3.  Compensation  of  oopabtnsb.  As  a  general  rule,  everj  copartner  is  bound 

-  to  exerdse  due  skill  and  diligence  in  promoting  the  interest  of  the  cc^pait- 
nership,  without  reward  or  compensation,  unless  it  be  otherwise  agreed 
between  the  parties ;  but  such  agreement  may  be  implied  from  the  course 
of  budness  pursued  between  the  copartners,  as  disclosed  bj  the  evidence ; 
and  when  a  partner  renders  services  which  neither  the  law  nor  the  agree- 

.  ment  of  the  parties  imposes  upon  him,  an  agreement  that  he  shall  be  paid 
is  implied. 

8.  Bbouvsb:  biobtb  of  thibd  pbb80m&  It  is  competent  for  a  court  of 
dumceiy,  hj  an  interlooutorj  order,  to  take  possession  of  property  whidi 
is  the  subject  of  litigation  pending  the  proceedings;  but  when  the  rights 
of  third  persons,  in  no  manner  parties  to  the  suit,  and  who  have  purchased 
in  good  fluth,  have  intervened,  such  power  should  not  be  exercised. 

4  Bad  faith  of  OOPAJKTNKB&  A  partner  is  required  to  exercise  toward  his 
copartners  the  utmost  good  £uth  in  all  matters  relating  to  the  copartnership, 
and  if  one  deals  with  or  uses  firm  property,  he  will  be  held  to  account  for 
aU  profits  arising  fW>m  sudi  use  or  transaction,  and  if  loss  arises  trom  his 
fraud  he  is  liable  to  his  copartners  for  all  iiguries  from  such  misconduct 
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5.  Said:  PUADoroa.  To  entitie  oopartners  in  a  suit  to  setUe  the  buaiiieM 
of  the  Ann,  to  reooyer  againBt  a  partner  dunageB  for  the  fhiadnlent  uae 
of  firm  proper^,  the  proper  baaia  must  be  laid  in  the  pleadinga  bj  allega- 
tSona  of  the  miai^propriation  complained  ot 

6.  BuLW  TOR  THi  STATEMENT  OF  AN  AOOOUiTT.  When  a  oopartnorship  waa 
formed  for  the  porpoae  of  working  a  mining  interest  in  certain  lota  owned 
by  the  oopartnera,  and  each  partner  waa  to  pay  hia  equal  proportion  of 
the  expenses  according  to  his  mining  intereeta  in  said  lots;  and  when  the 
books  of  the  oopartnerahip  were  for  a  portion  of  the  time  in  which  tho 
firm  were  engaged  in  mining,  so  kept  that  it  was  impossible  to  separate 
the  expenses,  it  was  held: 

1.  That  in  stating  the  accounts  for  the  term  during  whidi  thej  were 
kept  separatelj,  each  partner  should  be  charged  with  his  proportion  of 
the  expenses  incurred  in  raiaing  mineral  on  each  lot. 

S.  That  in  stating  an  account  for  the  time  during  whidi  thejwerenot 
thus  kept^  the  entire  expense  should  be  apportioned  to  each  lot  in 
proportion  to  the  value  of  the  mineral  raised,  and  the  copartners  charged 
In  the  ratio  of  their  interest  in  each  lot 

Appeal  from  Dubuque  District  OourL 

Wednesday,  June  11. 

Tms  case  was  before  this  court  at  the  Jane  Term,  1859. 
(8  Iowa,  160.)  The  bill  was  filed  by  Levi,  in  November, 
1867,  to  dissolve  and  have  settled  a  partnership  formed 
between  himself  and  the  respondents,  Elarrick  and  Jones, 
in  Augost,  1864.  The  partnership  agreement  was  verbal, 
and  the  object  was  to  work  certain  mining  interests  owned 
bj  the  parties  in  mineral  lots  264  and  266.  Thej  also  had 
a  mining  interest  in  lot  268,  known  as  "  Carter's  field,"  but 
as  no  mineral  was  raised  from  this,  it  may  be  dismissed 
without  further  notice. 

Lot  264  was  known  as  the  ''Starr  lot,"  from  which 
Ejtrrick  and  Jones  were  to  receive  the  ground  rent,  or  one- 
fourth  of  the  mineral  raised,  and  in  the  working  or  mining 
interest,  Levi  owned  eight-eighteenths,  and  Karrick  and 
Jones,  five-eighteenths  each. 

Lot  265  was  known  as  the  "  Levi  lot,"  and  from  this 
Levi  was  to  receive  a  like  ground  rent,  and  one-sixth  of  the 
Vol.  Xm.       44 
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mining  intereat,  while  Karriok  was  entitled  to  twcMuxthii 
and  Jones  to  three-sixths  of  that  interest 

The  lots  were  adjoining,  and  were  worked  bj  the  parties 
until  after  the  commenoement  of  this  suit  In  this  adven- 
ture, expenditures  were  incurred  to  the  amount  of  near 
$66,000  exdusiye  of  rent^  while  mineral  was  raised  to  the 
value  of  about  $187,000.  It  is  charged  in  the  bill  that 
"  each  partner  was  to  pay  his  equal  proportion  according 
to  his  mining  interest  in  said  lots,  of  all  expenses  necessary 
to  carry  on  said  business  of  mining  therein."  This  aver- 
ment is  not  denied.  But  from  the  hct  that  large  expenses 
were  incurred  in  the  purchase  of  gins,  engines  and  other 
machinery,  which  were  used  in  such  a  manner  as  to  render 
it  difficult,  if  not  impossible,  to  tell  whether  such  outlay 
should  be  charged  to  the  one  or  the  other  of  said  lots,  the 
parties  disagreed,  and  hence  the  occasion  of  this  litigation. 

The  cause  before  the  former  appeal  had  been  referred, 
and  was  brought  here  to  test  the  correctness  of  the  find'mg 
of  such  referees.  For  the  reason,  among  others,  that  the 
referees  had  adopted  an  improper  rule  in  charging  the 
expenses  incurred  in  working  these  mines,  the  cause  was 
reversed  and  remanded. 

After  this,  in  the  court  below,  an  order  was  made  dissolv- 
ing the  partnership,  appointing  a  receiver  to  take  charge  of 
the  effects,  and  referring  the  case  to  a  master  in  chanoery, 
''  to  inquire  and  state  all  the  £stctB  and  the  testimony,  also 
an  account  between  the  parties  according  to  the  decision  of 
this  court"  On  the  coming  in  of  this  report,  exceptions 
were  filed  which  were  overruled,  and  the  master's  action, 
after  some  amendments  made  by  consent  of  parties,  was  in 
all  respects  confirmed.  From  these  rulings  respondents 
appeal 

Thomas  M,  Monroe^  &  F,  MiUer,  Allison  Jt  Orane  and 
Samuel  Duncan  for  the  appellants. 
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(yNriU  and  Earvey  for  the  appellee. 

Wbight,  J.  —  It  is  seldom  that  a  case  is  brought  before 
us,  inyolying  more  difficult  or  intricate  questions  than  the 
one  now  presented  for  our  determination.  These  diffi- 
culties arise,  not  so  much  from  the  questions  of  law  dis- 
cussed by  the  counsel,  as  from  the  novelly  of  the  contro- 
versy, the  character  of  the  agreement  between  the  parties, 
the  manner  in  which  the  accounts  were  kept,  the  mass  of 
testimony,  at  limes  conflicting,  and  difficult  to  reconcile, 
and  the  course  pursued  by  the  parties  in  making  their 
expenditures,  and  working  tiieir  lots. 

After  listening  to  and  reading  the  very  full  and  able 
arguments  of  counsel,  after  patiently  examining  a  most 
voluminous  record,  and  the  several  statements  of  the 
account,  as  claimed  by  either  party,  we  have  arrived  at 
certiun  conclusions,  which  must  form  the  basis  of  a  final 
settlement  of  their  respective  rights.  1.  The  second,  third 
and  fourth  exceptions  to  the  master's  report,  raise  the  ques- 
tion, whether  he  determined  correctly  in  finding  tiiat  there 
was  no  settlement  between  the  parties,  as  charged  by  the 
respondents,  on  the  Ist  of  November,  1855. 

On  the  24th  of  November,  1855,  plaintiff  executed  this 
receipt: 
"  $892.67.  JTwJttjue,  Nov.  24, 1855. 

"Received  of  Gteo.  Ord  Karrick,  superintendent,  of  the 
diggings  owned  by  Karrick,  Levi  &  Jones,  three  hundred 
and  ninety-two  dollars  and  sixty-seven  cents,  in  full  settie- 
ment  for  my  interest  in  said  diggings  to  the  1st  day  of 
November,  instant,  as  shown  by  account  current  rendered 
by  said  Karrick.  "  A.  Levi." 

It  was  agreed  on  the  29th  of  October,  1860,  that  a  copy 
of  tiiis  receipt  should  be  used  in  evidence,  with  like  effect 
as  the  original 

For  several  reasons  we  feel  bound  to  conclude  that  the 
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master  erred  in  stating  the  account  for  the  period  anterior 
to  the  Ist  of  November,  1866. 

The  receipt  is  unambiguous  in  its  terms.  It  expresslj 
acknowledges  the  receipt  of  so  much  money  in  full  settle- 
ment of  all  that  was  due  for  his  "  interest  in  the  diggings'^ 
to  the  date  named.  Its  execution  is  not  denied,  but  admit- 
ted. The  &miliar  rule  is  not  controverted,  that  prima 
facie,  this  paper,  like  all  others  importing  a  settlement  is 
evidence  that  the  parties  then  adjusted  all  matters  touching 
the  business  or  adventure  to  which  it  relates.  This  is 
affirmative,  and,  until  rebutted,  conclusive  evidence  of  what 
it  contains.  The  burden  is  thus  thrown  upon  the  com- 
plainant, to  impeach  it,  bj  showing  that  it  was  obtained  bj 
fraud,  executed  without  proper  knowledge  of  the  £eust8, 
mistake,  or  the  like.  With  him  was  the  laboring  oar,  as 
to  this  issue,  therefore.  And  so  &r  from  impeaching  it, 
we  think  the  evidence  and  circumstances  clearly  tend  to 
maintain  it 

In  May,  1868,  the  referees  made  their  report,  which  was 
before  us  when  this  case  was  heard  on  the  prior  appeal 
It  is  found  in  this  record,  and  they  expressly  state  that 
there  was  a  full  settlement  on  this  date,  and  that  each  of 
the  copartners  was  paid  his  Aill  share  of  the  proceeds 
arising  from  the  copartnership  business  up  to  that  time. 
And  while  complainant  excepted  to  this  report  upon  eight 
distinct  grounds,  he  makes  no  objection  to  this  finding,  nor 
a  suggestion,  even,  that  it  was  erroneous.  Then  againi 
Karrick,  who  was  the  active  partner  in  the  firm,  sets  up 
this  settlement  in  his  answer,  filed  in  February,  1868,  and 
yet  complainant  made  no  eflFort  by  pleading,  testimony  or 
otherwise,  to  invalidate  this  receipt  until  the  80th  of  Octo- 
ber, 1860,  the  day  on  which  the  master  closed  the  testi- 
mony, and  this  he  does  by  his  own  deposition.  Giving 
to  his  testimony,  however,  all  the  weight  that  can  be  con- 
sistently claim^,  it  is  fully  met  by  that  of  Karrick  on  the 
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same  subject,  taken  in  September  of  that  year.  The 
evidence  of  Elarrick  is  quite*  as  clear,  quite  as  reasonable, 
and  quite  as  conclusive  upon  the  point  in  controversy,  as 
that  of  complainant  And  if  they  stand  equal,  the  receipt 
must  have  its  prima  facie  effect  But  without  pursuing 
this  subject  further,  it  seems  to  us  that  this  effort  to  avoid 
the  force  of  this  settlement,  years  after  it  was  made  at  the 
close  of  the  testimony,  by  the  uncorroborated  evidence  of 
the  party  in  interest,  after  there  had  been  one  report  of  a 
competent  tribunal,  unexcepted  to,  aflSirming  its  validity, 
has  entirely  failed,  and  that  these  exceptions  to  the  mas- 
ter's report  should  have  been  sustained.  With  the  account 
prior  to  the  Ist  of  November,  1855,  therefore,  we  have 
nothing  to  do,  except  as  it  may  aid  in  determining  matters 
arising  subsequently. 

2.  The  fifth  exception  is  that  the  master  erred  in  revis- 
ing to  allow  the  respondent,  Karrick,  for  his  services  as 
superintendent  of  said  mining  operations.  Upon  this  sub- 
ject the  finding  is,  that  he  acted  as  superintendent  during 
the  greater  portion  of  the  time,  that  he  devoted  a  consid- 
erable part  of  his  time  to  their  affairs  during  the  early  part 
of  his  superintendeoce,  and  all  of  it  after  that,  that  he  did 
so  without  any  agreement  or  understanding  that  he  was  to 
receive  compensation  therefor,  and  that  he  was  not,  there- 
fore, entitled  to  pay  for  such  services. 

The  general  rule  upon  this  subject,  as  stated  by  Judge 
Story,  is :  "  That  as  there  is  an  implied  obligation  on  every 
partner  to  exercise  due  diligence  and  skill,  and  to  devote 
his  services  and  labors  for  the  promotion  of  the  common 
benefit  of  the  concern ;  it  follows  that  he  must  do  it  without 
reward  or  compensation,  unless  it  be  expressly  stipulated 
for  between  the  partners,  as  it  well  may  be  under  peculiar 
circumstances."  This  is  a  correct  statement  of  the  general 
rule  where  the  partner  is  acting  simply  in  the  discharge  of  his 
duty  as  such  partner,  for  while  he  is  taking  care  of  the  joint 
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property,  he  is  also  attending  to  his  own  interest,  performing 
duties  implied  in,  and  constituting  a  part,  at  least  of  the 
consideration  for  the  others  to  engage  in  the  partnership. 
."The  law,"  says  the  same  author,  "never  undertakes  to 
measure  and  settle  between  partners  the  relative  value  of 
their  various  and  unequal  services,  for  the  obvious  reason 
that  it  is  impossible  to  see  how  far  in  the  original  estimate 
of  the  parties,  when  the  connection  was  formed,  the  rela- 
tive experience,  skill,  ability,  or  even  the  known  character 
and  reputation  of  each  entered  into  tiie  adjustment  of  the 
terms  thereof."  (Part,  §  182.) 

This  is  the  general  rule,  and  the  substance  of  the  reason- 
ing used  to  show  its  propriety.  But  like  many  general 
rules,  experience  has  shown,  by  the  application  of  the  same 
reasoning,  that  it  is  not  inflexible.  That  is  to  say,  if  an 
agreement  that  the  partner  shall  be  paid  for  his  services  can 
be  fitirly  and  justly  implied  from  the  course  of  business 
betifeen  the  copartners,  he  is  entitied  to  recover.  The 
question  is  one  of  evidence,  or  contract,  and  whether  the 
right  to  recover  is  established  by  necessary  implication  or 
from  express  stipulation,  the  rule  is  the  same. 

This  rule  is  maintained  by  CaldweU  v.  IMer^  7  Paige, 
488,  cited  in  the  note  to  §  182,  Story  on  Part.  So  in  Letvia 
V.  MoffoUt,  11  HI.,  892,  it  is  held  that  the  firm  may  be  liable 
when  such  an  agreement  may  be  implied  from  the  course 
of  the  business  between  the  partners,  or  from  the  nature  of 
the  services  rendered,  in  connection  with  the  duties  and 
obligations  imposed  by  the  copartnership  articles  upon  tiie 
several  members  of  the  firm,  that  there  is  no  inflexible  rule 
that  one  partner  shall  not  recover  for  extraordinary  and 
unusual  services,  without  an  express  agreement  to  that 
effect 

Then,  again,  this  rule  is  well  settied :  that  if  a  member 
of  the  firm  is  employed  to  render  services  which  neither 
the  law,  nor  the  agreement  of  the  parties,  impose  upon  himi 
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an  agreement  is  implied  that  he  shall  be  paid.  And  hemse 
it  was  held  in  Bradford  v.  Kimberly,  8  John.  Ch.,  481,  that : 
*'  Where  the  several  owners  meet,  and  oonstitute  one  of  the 
concern  an  agent  to  do  the  whole  business,  a  compensation 
is  necessarily  and  equitably  implied  in  such  special  agree- 
ment, and  they  are  to  be  considered  as  dealing  with  a  stran- 
ger.^ Following  the  same  line  of  argument.  Justice 
Oaton,  in  Lewis  v.  Moffat^  mpraj  says :  "  In  this  case,  it  is 
true,  there  was  no  express  contract  that  Lewis  should  be' 
paid  for  the  services  which  he  should  render,  but  when  he 
was  expressly  requested  and  employed  to  render  those  ser- 
vices, which  he  was  under  no  more  obligation  to  render  than 
a  stranger,  and  when  he  has  devoted  his  time  and  talent  to 
the  business  of  the  firm  upon  such  request,  it  is  but  rea- 
sonable and  just  that  he  should  be  paid  for  his  services." 
Following  the  law  as  recognized  by  these  cases,  we  think 
the  master  erred  in  refusing  compensation  to  Elarrick,  for  his 
services  as  superintendent  The  testimony  satisfies  us  that 
he  acted  as  superintendent  with  the  knowledge  and  consent 
of  all  the  partners.  The  agency  was  one  of  ha25ard,  and 
required  a  large  amount  of  skill,  and  business  capacity. 
The  mines  were,  for  a  portion  of  the  time,  worked  day  and 
night,  and  he  was  frequently  there  at  all  hours  of  both. 
Upon  him  devolved  the  employment  of  a  large  number  of 
hands.  He  superintended  the  books,  (not,  perhaps,  in  the 
most  satisfactory  manner,)  the  settlements  with  hands,  and 
their  payment,  and  had  to  supervise  valuable  machinery, 
and  to  look  after  the  general  interest  of  the  partnership. 
In  a  word,  we  think  it  equitable  and  just,  and  entirely  in 
accordance  with  the  understanding  of  the  parties,  that  he 
should  be  paid.  The  only  matter  to  be  determined,  is  the 
amount  of  that  compensation.  And,  in  fixing  this,  we  are 
not  to  be  governed  alone  by  the  opinion  of  witnesses.  It 
is  our  duly  to  *^  look  at  the  nature  and  character  of  the 
dervioes  rendered,  iker  time  employed,  the  i^ill  and  talent 
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exercised,  and  the  benefits  derived  to  the  firm,  and  then,  by 
exercising  our  own  jadgmenta,  in  connection  with  the 
judgments  of  others/'  come,  as  near  as  practicable,  to  a 
satisfactory  conclusion. 

Counsel  claim  for  him  $6  per  day,  for  twenty-one  months, 
or  $8, 150.  Under  the  circumstances  this  is  too  much.  He 
is,  of  course,  entitled  to  nothing  prior  to  November  1, 1856, 
the  time  of  the  settlement  For  a  portion  of  the  time  after 
that,  until  his  superintendency  ceased,  (Aug.  1, 1857,)  the 
work  was  not  heavy,  not  such  as  to  engage  him  constantly, 
as  it  did  subsequently.  A  fair  average  compensation  will 
be  $75  per  month,  for  the  twenty-one  months,  amounting 
in  the  aggregate  to  $1,575. 

8.  After  the  appointment  of  the  Receiver,  respondents, 
upon  a  showing  made,  moved  that  he  be  directed  to  take 
charge  of  the  property  of  the  firm,  composed  of  engines, 
gins,  and  other  machinery  used  about  such  mining  opera- 
tions, and  that  he  be  authorized  to  lease  or  rent  the  same, 
and  also  to  remove  said  Beceiver,  and  appoint  some  suita- 
ble person  in  his  place.  By  consent  this  application  was 
referred  to  the  master  who  overruled  it,  and  the  exception 
to  this  action  is  the  next  matter  brought  to  our  attention. 

Under  the  circumstances  disclosed,  we  conclude  that  this 
ruling  was  correct  No  good  reason  is  shown  for  the  re- 
moval of  Wood  (the  Beceiver  first  appointed).  And  while, 
as  to  the  other  part  of  the  motion,  there  was  nothing  in  the 
state  of  the  pleadings  to  prevent  such  an  order,  yet  the 
fact  that  the  property  had  passed  into  other  hands,  (and 
this  fact  is  found  by  the  master,)  was  a  sufficient  answer  to 
the  application.  It  is  competent  for  a  court  of  chancery, 
by  an  interlocutory  order,  to  take  possession  of  property 
which  is  the  subject  of  litigation,  pending  the  proceedings. 
I^  however,  the  rights  of  third  persons,  in  no  manner  par- 
ties to  the  record,  have  intervened ;  as  in  this  case,  if  they 
have  purchased  the  property  in  good  fiuth,  the  Master  or 
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Chancellor  will  not  exercise  such  a  supervisory  control  as 
to  order  it  into  the  possession  of  the  Beceiver.  These 
purchasers  have  rights  which  cannot  be  adjudicated  in  this 
summary  and  collateral  method. 

But  growing  out  of  this  question  is  another,  urged  with 
great  persistency,  and  which  is,  in  fact,  of  great  importance 
to  thewparties. 

Under  a  judgment^  in  favor  of  "The  Bank  of  Auburn,'' 
against  Karrick,  Levi  &  Co.,  the  property  now  under 
consideration  was  sold  by  the  sheriflF,  and  bought,  as  re- 
spondents claim,  by  the  complainant^  Levi,  he  paying  for 
it,  as  they  insist,  in  whole  or  in  part,  with  the  funds  of  the 
partnership.  All  this  is  denied  in  argument,  by  the  com- 
plainant, he  insisting  that  he  bought  it  in  good  faith  from 
the  purchaser  at  such  sale,  and  paid  for  it  with  his  own 
meana  The  impression  the  testimony  has  made  upon  our 
minds,  inclines  us  to  believe  that  there  was  an  understand- 
ing between  Levi  and  the  purchaser,  at  the  sale,  that 
complainant  was  to  have  the  property  by  paying  the 
amount  of  the  bid,  and  the  balance  due  on  the  judgment, 
which  he  subsequently  did.  It  is  left  in  much  doubt,  how- 
ever, whether  he  used  any  other  than  his  own  means  in 
making  such  payment  But  whatever  the  facts  may  be, 
a  difficulty  meets  us  at  the  threshold,  which  first  demands 
our  attention. 

It  is  true  that  each  partner  is  required  to  exercise  to- 
wards the  other  the  utmost  good  faith  in  all  matters  relating 
to  the  copartnership.  And  if  one  deals  with  or  uses  the 
firm  property,  he  should  be  held  to  account  for  all  profits 
arising  from  such  use  or  transaction.  Not  only  so,  but  if 
loss  arises  by  his  fraud,  he  is  liable  to  remunerate  his  co? 
partners  for  all  injuries  arising  from  such  misconduct.  But 
it  seems  to  us  that  to  entitle  the  other  partners  to  recover 
for  such  fraud,  such  failure  to  exercise  good  fiEtith,  such  use 
of  the  joint  property,  there  should  be  some  predicate  for  it 
VouXm.        45 
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in  the  pleadings.  K  these  matters  occur  pending  the  action, 
then  thej  shoald  be  presented  to  the  court  in  the  form  of 
further,  supplementary,  amended  or  other  pleadings.  Until 
this  is  done,  we  are  not  aware  of  any  rule  which  would  justify 
the  court  in  charging  a  party  with  the  conseqaences  of  sudi 
firaud.  In  this  case,  however,  there  is  no  intimation  any- 
where, in  any  of  the  pleadings,  that  complainanl;  had 
fraudulently  converted  the  property  to  his  own  use,  that 
he  had  used  it  for  his  own  gain,  or  that  he  had  exercised 
other  than  the  utmost  good  fidth  in  his  connection  with  iU 
For  his  own  protection,  it  was  not  necessary  that  complain- 
ant should  have  asserted  his  title  in  a  supplemental  bill,  and 
thus  had  it  adjudicated.  The  position  of  r^pondents  is 
not  that  this  property  shall  be  surrendered  up  and  treated 
as  assets,  (for  having,  as  we  have  seen,  passed  into  other 
hands,  ''  The  Julien  Mining  Co.,'*  this  cannot  be  done,)  but 
that  complainant  shall  be  charged  with  its  value,  which 
they  estimate  at  some  fifteen  thousand  dollars.  To  charge 
him  with  its  value,  they  must  maintain  that,  as  the  trustee 
of  the  copartnership,  he  had  no  right  to  purchase  it  for  his 
own  use.  I^  however,  he  purchased  firom  a  third  person, 
in  good  faith,  he  would  be  protected  in  his  title,  and  not 
liable  to  account  for  its  value.  And  this  issue  should  have 
been  made  by  the  pleadings.  Until  there  was  some  plead- 
ing, advising  complainant  that  he  was  sought  to  be  thus 
charged,  he  was  not  bound  to  defend,  nor  could  he  be  made 
liable.  And,  therefore,  while  upon  the  question  of  fact^ 
we  should  be  inclined  against  complainant,  as  the  record 
iBtands,  we  think  the  master  did  not  err.  And  we  feel  less 
hesitation  in  thus  concluding  fix)m  the  hct  that  while  the 
point  is  argued  by  counsel,  no  specific  exception  was  taken 
to  the  master's  report,  upon  this  ground,  in  the  court  below. 
4  It  is  claimed  that  the  master  erred  in  the  amount 
allowed  Earrick  and  Jones  as  groxmd  rent  for  mineral 
raised  on  the  '*  Starr  Lot,"  for  the  months  of  February  and 
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Marclif  1858.  This  is  a  question  of  fact,  to  be  determined 
from  the  testimony.  An  examination  of  this  fails  to  satisfy 
US  of  the  alleged  mistake,  and  this  is  all  we  have  to  say 
upon  this  point 

6.  But  the  question  of  greatest  magnitude,  and  that  upon 
which  counsel  have  bestowed  the  most  labor,  still  remains 
to  be  considered. 

As  to  certain  matters,  there  is  no  controversy.  We  can 
easily  ascertain  the  amount  of  mineral  raised  on  each  lot, 
the  price  for  which  it  was  sold,  the  respective  interest  of 
each  partner  therein,  the  amount  of  rent  paid,  and  the  ag- 
gregaie  amount  of  expenses.  But  as  the  respective  shares 
of  the  parties  in  these  lots  differed,  it  is  a  matter  of  vital^ 
importance  to  settle  upon  some  just  rule  by  which  to  ap- 
portion these  expenses.  Thus,  to  illustrate,  as  respondents 
were  to  pay  five-sixths  of  the  expenses  of  working  the 
"  Levi  Lot"  and  but  five-ninths  of  said  expenses  on  the 
^*  Starr  Lot,"  it  is  to  their  interest  to  charge  as  large  a  pro* 
portion  of  these  expenses  as  possible  to  the  "  Starr  Lot** 
And  it  is,  in  like  manner,  the  interest  of  the  complainant 
to  make  '^  Levi  Lot"  liable,  so  &r  as  he  can,  because  he 
thereby  decreases  the  amount  he  would  have  to  pay. 

It  will  be  remembered  that  the  contract  was,  "  that  each 
partner  was  to  pay  his  equal  proportion,  according  to  his 
mining  interest  in  said  lots,  of  all  expenses  necessary  to 
carry  on  said  business  of  mining  thereon."  When  this 
cause  was  formerly  before  us,  in  giving  a  construction  to 
this  contract,  we  used  this  language:  ''The  referees  were 
bound  by  the  agreement  of  partnership,  in  stating  an  ac* 
count,  to  charge  to  each  partner  his  proportion  of  the 
exp^uies  in  raising  mineral  on.  each  lot,  according  to  hiff 
interest  in  said  lot  They  have  departed  from  this  rule,  in 
those  instances  in  which,  instead  of  ascertaining  the  actual 
e]q>en8e8  incurred  upon  each  lot  for  a  given  period,  thej 
have  apportioned  the  expenses  between  them  in  proportion 
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to  the  amount  of  mineral  raised  on  each  lot  *  *  *  * 
We  do  not  know  that  the  role  adopted  bj  the  referees 
affords  any  correct  criterion  for  ascertaining  the  amount  of 
expenses  to  be  charged  to  the  separate  lots,  and,  in  the 
absence  of  any  agreement  that  such  should  be  the  rule,  we 
think  it  was  their  duty  to  ascertain  the  true  amount  of 
expenses  to  be  charged  to  each  lot"  And  aflerwards,  in 
speaking  of  certain  machinery,  purchased  principally  for 
the  "  Starr  Lot,"  but  used  for  both,  it  is  said :  "  The  refe- 
rees should  have  apportioned  the  expense  of  the  machinery 
and  labor,  to  each  lot,  according  to  the  benefit  or  advantages 
accruing  to  each  lot  by  the  expenditure." 

Then  the  testimony  was  not  before  us,  and  the  difficul- 
ties which  now  present  themselves,  in  giving  a  practical 
application  of  the  rules  stated^  did  not  arise.  That  the 
views  then  expressed  are  correct,  we  entertain  no  doubt 
Whenever  the  e^^penses  on  one  lot  can  be  ascertained, 
separate  from  the  other,  then  it  is  perfectly  clear  that  the 
parties  should  pay  them  in  proportion  to  their  respective 
interests.  In  such  a  case  the  matter  should  be  treated  just 
as  if  the  other  lot  did  not  belong  to  them.  And  it  was 
upon  the  supposition  that  these  expenses  could  be  thus 
ascertained,  and  charged  to  each  lot,  that  this  rule  was 
given  for  their  apportionment  It  has  been  made  perfectly 
apparent,  however,  since  the  parties  have  exhausted  all 
the  channels  of  evidence  within  their  reach,  that  these 
expenses  cannot  be  thus  divided.  The  very  nature  and 
character  of  the  business  transacted,  now  that  it  is  all  before 
us,  suggests  the  difficulty.  These  lots  were  contiguoua 
The  lode  was  worked  from  east  to  west,  passing  first  through 
the  "Levi,"  and  then  into  the  "Starr  Lot"  For  some 
months,  a  large  amount  of  mineral,  found  on  the  "  Starr 
Lot,"  was  carried  back  along  the  drift  on  the  "  Levi  Lot," 
and  thence  lifted  through  a  shaft  which  had  been  previously 
sunk  on  the  last  lot,  fpr  the  purpose  of  working  out  the 
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nuneral  found  on  that  lot  alone.  This  was  found  inoon- 
venient,  and  as  the  owner  of  the  "  Starr  Lot"  would  not 
permit  them  to  sink  a  shaft  thereon,  they  determined  to 
sink  one  immediately  upon  the  line  between  the  two,  and 
thus  shorten  the  length  of  the  drift  along  which  they  had 
to  carry  the  mineral.  After  this,  they  had  to  deepen  the 
drift,  in  order  to  carry  off  the  water,  and,  in  doing  this, 
mineral  was  struck  on  the  "Levi  Lot,"  which,  for  some 
time,  had  been  yielding  but  little.  And,  in  doing  most  of 
the  work,  and  aU  of  that  involving  the  heaviest  expendi- 
ture, the  parties  had  to  use  the  same  hands,  horses  and 
machinery ;  and  it  must  be  manifest  to  the  plainest  com- 
prehension that  it  would  be  next  to  impossible  for  any 
superintendent  or  book-keeper  to  tell,  each  month,  just 
what  proportion  of  this  labor  and  expense  was  expended 
upon  each  lot 

It  was  the  custom  of  the  superintendent  to  close  his 
accounts  each  month.  And  whenever  the  expenses  were 
incurred  exclusively  upon  one  lot,  he  so  stated.  And  in 
these  instances  we  have  no  difficulty.  The  master  appor- 
tioned the  expenses  for  these  months,  according  to  the 
interest  of  each  partner  in  such  lot  And  thus  far,  the 
parties  agree.  When  this  could  not  be  done,  he  divided 
the  expenses  equally  between  the  two  lots,  and  made  each 
partner  pay  the  same,  according  to  his  respective  interest, 
which  he  regarded,  to  use  his  own  language,  "  as  the  near- 
est approximation  that  can  be  made  to  the  directions  of 
the  Supreme  Court,  in  the  dim  light  of  the  evidence  as  to 
the  expenses  on  each  lot,  in  some  instances,  and  its  total 
absence  in  others." 

Bespondcnts  object  to  this  rule,  and  suggest  two  others. 
The  first  is :  To  apportion  the  entire  expenses  of  the  work 
upon  each  lot  in  proportion  to  the  amount  of  mineral 
raised,  and  then  charge  the  parties  in  the  ratio  of  their 
interest  in  the  respective  lota    The  second  is :  To  charge 
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the  vast  bulk  of  the  expenses,  all  except  what  are  incident 
to  the  mere  raising  of  the  lead  from  the  '*  Levi  Lot,"  to  the 
''Starr  Lot,"  and  to  the  parties  in  the  proportion  of  their 
interest  in  that  lot. 

If  respondents'  assumption,  that  these  expenses  were 
incurred  for  the  purpose  of  raising  mineral  fix)m  the  "  Starr 
Lot,"  and  with  the  understanding  between  the  parties  that 
they  should  be  paid  for  in  the  ratio  of  their  working 
interest  therein,  was  sustained  by  the  evidence,  the  rule 
would  be  unquestionably  correct  For  this  would  be  in 
perfect  harmony  with  the  spirit  of  their  contract,  and  the 
rule  followed  in  those  cases  where  the  expenses  were  kept 
separate.  And  yet  the  object  for  which  the  machineiy  was 
purchased,  is  not  alone  a  safe  criterion,  for  though  designed 
to  assist  in  raising  mineral  from  one  lot,  if  it  was  used  upon 
the  other,  that  other,  in  the  absence  of  agreement,  should 
bear  its  due  proportion  of  the  expense.  Not  only  so,  but 
under  the  evidence  submitted,  the  rule  is  not,  in  our  view, 
practicable.  The  work  upon  the  two  lots  was  so  intimately 
connected,  that  it  is  impossible  to  tell,  with  any  &ir  approx- 
imation to  certainty,  what  was  the  principal,  and  what  the 
incidental,  use  of  the  machinery.  Abstractly,  the  rule  is 
correct,  but  it  caonot  be  applied  to  the  actual  fects,  as 
developed  by  the  testimony. 

Nor  do  we  think  the  rule  adopted  by  the  referee  correct 
True,  it  is  susceptible  of  a  practical  application,  but  it 
seems  to  us  inequitable  and  unjust  According  to  this,  it 
makes  no  difference  how  great  the  disproportion  between 
the  mineral  raised  upon  the  one  lot  as  compared  with  the 
other,  or  how  little  the  benefit  or  advantage  in  one  case,  or 
how  great  in  the  other,  the  entire  amount  is  divided,  and 
the  parties  required  to  pay  each  half  according  to  his  work- 
ing or  mining  interest  Thus,  assuming  that  the  aggregate 
expenses  were  $65,000,  the  rule  makes  the  "  Levi  Lot** 
pay  one  half  of  it,  or  $82,600.    Bat  the  mineral  raised 
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fix>m  this  lot  was,  say  $16,000,  while  that  raised  fix)m  the 
"Starr  Lot"  was  over  $120,000.  Now,  while  respondents 
were  entitled  to  five-sixths  of  this  $15,000,  thej  would, 
under  this  role,  have  to  pay  the  same  proportion,  or  five- 
sixths  of  one-half  of  the  entire  expenses,  or  about  $27,000. 
And,  on  the  other  hand,  while  complainant  would  get 
four-ninths  of  the  $120,000,  or  say  $5d,000,  he  would  pay 
but  four-ninths  of  the  estimated  expenses,  or  say  $14,500* 
Of  course,  in  this  statement,  we  do  not  pretend  to  critical 
accuracy,  for,  to  say  nothing  more,  there  would  of  course 
have  to  be  excluded  those  months,  or  the  time,  when  the 
books  showed  that  the  expenses  were  kept  separate.  We 
merely  use  these  figures  to  show  that,  as  a  rule,  it  «cannot 
be  correct  Nor  does  it  accord  with  the  spirit  of  the  rule, 
as  heretofore  given  by  this  court  For,  in  the  absence  of 
testimony  as  to  the  lot  upon  which  the  expenses  were 
actually  incurred,  it  ignores  die  idea  that  they  should  be 
apportioned  "  according  to  the  benefit  or  advantage  accruing 
to  each  lot  by  the  expenditure." 

We  then  come  to  the  rule  which,  in  those  cases 
where  the  expenses  were  not  kept  separate,  apportions 
the  entire  amount  upon  each  lot  in  proportion  to  the 
value  of  mineral  raised,  and  charges  the  parties  in  the 
ratio  of  their  interest  in  each  lot  This  rule  may  not  be 
in  all  cases  just,  but  it  recommends  itself  as  more  nearly  so 
than  either  of  the  others,  under  the  circumstances.  It  is 
simple,  and  of  easy  application.  And  we  do  not  see  why 
it  will  not  be  substantially  just  and  equitable.  It  certainly 
has  the  merit  of  requiring  the  parties  to  pay  for  the  bene- 
fits derived,  in  proportion  to  their  interest  therein.  It 
treats  the  operations  upon  each  lot  as  a  distinct  adventure^ 
and  by  approximating  the  expenses  as  near  as  possibly 
under  the  confused  manner  ia  which  the  accounts  were 
kept,  makes  the  parties  share  the  expenditure  in  the  ratio 
of  their  receipts* 
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And  here  speaking  of  the  manner  in  which  the  accounts 
were  kept,  about  which  much  has  been  said  by  counsel,  we 
deem  it  proper  to  say  that  we  see  no  reason  for  making 
Karrick  or  either  of  the  respondents  liable  for  any  neglect 
in  this  respect  There  is  no  evidence  to  satisfy  us  that  they 
were  guilty  of  fraud,  or  that  they  had  any  sinister  motive. 
It  is  possible  that  they  might  have  been  kept  more  intelli- 
gibly. And  yet,  under  all  the  circumstances,  it  was  nearly, 
if  not  quite,  impossible  to  keep  the  expenses  oa  the  two 
lots  distinct  In  the  absence  of  some  fraudulent  purpose, 
we  do  not  think  they  should  suffer  by  having  applied 
an  onerous  or  inequitable  rule,  in  the  settlement  of  a  part- 
nership, which  was  entered  into  in  the  most  fiiendly  man- 
ner, but  which  has  been  dissolved  only  after  a  most  pro- 
tracted and  bitter  litigation. 

The  case  will  be  referred  to  a  master,  to  state  the  account 
in  accordance  with  this  opinion,  that  a  final  decree  may  be 
entered  in  this  court.  The  question  of  costs,  and  all  others 
not  herein  disposed  of,  will  be  reserved  until  that  time. 


The  cause  was  referred  to  Thomas  F.  Withrow,  as 
master,  and  upon  the  filing  of  his  report  a  decree  was 
entered  in  this  court  The  complainant  and  appellee,  Levi, 
and  the  respondent  and  appellant,  Waters,  filed  petitions 
for  a  re-hearing.  In  overruling  the  applications  the  foUow- 
ing  opinion  was  delivered  by : 

Wright,  J. — Since  the  filing  of  the  foregoing  opinion, 
Levi  and  Waters  have,  by  their  counsel,  presented  for  our 
consideration  elaborate  arguments  for  a  re-hearing,  and  have 
urged,  with  much  zeal  and  apparent  plausibility,  that 
injustice  has  been  done  them  in  the  rulings  made,  the 
report  of  the  master,  and  the  decree  founded  thereon.    • 
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While  we  oontinne  of  the  opinion  that  we  have  enunci- 
ated the  law  oorrectlj,  as  applied  to  the  facts  of  this  case, 
the  magnitude  of  the  cause,  and  the  great  research  shown 
by  counsel  in  presenting  it  for  our  consideration,  perhaps 
demand  that  we  should  briefly  state  our  reasons  for  refiis- 
ing  their  application. 

And^r^^,  as  to  the  settlement  of  November  24,  1855. 
As. to  this,  we  deem  it  unnecessary  to  restate  the  conside- 
rations which  induced  us  to  hold  that  there  was  not  suffi- 
cient testimony  to  impeach  the  prima  facie  effect  of  the 
receipt  of  that  date.  But  we  may  notice  a  point  now  pre- 
sented by  counsel,  which  was  not  urged,  or  if  so,  not  much 
relied  upon  in  the  first  argument  It  is  asked :  "  Of  what 
is  this  receipt  a  settlement  ?  To  whom  is  it  a  settlement  ? 
Not  with  Jones,  for  he  is  no  party  to  it  It  is  between  his 
two  partners — ^not  signed  by  him,  or  under  his  control,  or 
agreement  Jones  is  clearly  not  estopped  by  it  But  if 
Jones  is  not,  then  Levi  is  not  Estoppels  are  odious  in 
law,  and,  to  be  binding,  must  be  mutual."  These  inqui- 
ries, and  this  reasoning,  misapprehend  the  language  of  the 
receipt,  as  well  as  the  effect  given  to  it  Thus  it  must  be 
borne  in  mind,  that  Karrick,  who  paid  the  money  to  Levi, 
and  took  the  receipt,  was  the  superintendent  of  the  diggings 
worked  by  the  partiea  He  was  the  agent  of  the  partner- 
ship— ^received  all  money  arising  from  the  sale  of  mineral, 
and  paid  it  out  to  the  partners  or  other  persons  entitled  to 
the  same.  The  receipt  is  to  him :  "  in  full  settlement  for 
my  (Levi's)  interest  in  the  diggings."  This  language  is 
fairly  susceptible  of  but  one  construction,  and  that  is,  that 
Levi  admitted  that  he  had  received  all  that  was  coming  to 
him  to  that  date,  from  the  proceed*)  arising  fl*om  the  work- 
ing of  the  mines.  It  was  not  conclusive  upon  him,  and  we 
never  have  so  held.  Nor  was  it  more  binding  upon  Jones. 
But  it  does  show  prima  facie  that  this  much  was  owing  to 
Levi,  and  no  more.  And  to  this  extent  would  Jones  be 
Vol.  Xm.     46 
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bound  bj  the  action  or  settlement  made  by  Karrick,  as  the 
agent  of  the  firm.  And  as  Jones  might  impeach  it,  ao 
might  Levi  The  effort  was  made,  but  unsuooessfully — 
and  therefore,  we  gave  it  before  as  we  do  now,  its  prima 
fade  effect 

Next,  as  to  the  amount  allowed  ELarrick  for  his  services 
as  superintendent  If,  under  the  testimony,  and  the  rules 
of  law  governing,  he  is  to  be  allowed  anything,  we  are 
satisfied  that  his  compensation  has  not  been  fixed  too  high. 
We  do  not  understand  Uie  principles  of  law,  declared  by 
us  upon  this  part  of  the  case,  to  be  controverted ;  but  the 
claim  is,  that  $76  per  month,  under  the  circumstances,  is 
extravagant  If  governed  alone  by  the  opinion  of  wit- 
nesses as  to  the  value  of  these  services,  we  should  certainly 
have  allowed  more  than  this  amount  We  determined, 
however,  that  we  were  not  to  be  governed  alone  by  these 
opiniona  We  exercised  our  own  judgments,  in  connectioa 
with  these  opinions,  to  arrive  at  a  conclusion  as  nearly 
satis&ctory  as  practicable.  We  could  not  interfere  with 
this  finding  without  coming  in  conflict  with  the  great  body 
of  the  testimony  on  this  subject,  and  losing  sight  of  the 
hazard  incurred,  and  skill  requisite  in  superintending  the 
large  business  carried  on  by  these  partners. 

But  it  is,  in  the  third  place,  claimed  that  an  incorrect 
rule  was  adopted,  in  apportioning  the  expenses  incurred  in 
raising  mineral  from  these  lots.  And  it  is  now  insisted 
that,  by  the  terms  of  the  partnership,  these  expenses  should 
be  apportioned  to  the  several  partners  according  to  their 
interest  in  both  lots,  and  not  their  interest  in  each  lot  In 
other  words  the  position  is,  that  Jones  should  pay  fourteen 
thirty-sixths,  and  Karrick  and  Levi  eleven  thirty-sixths 
each,  of  the  entire  eocpenses^  instead  of  apportioning  them  on 
each  lot  in  proportion  to  their  interest  in  each,  or  the 
amount  of  mineral  raised  from  them  severally.  This  rule 
is  condemned  by  the  construction  given  to  the  contract  by 


Digitized  by 


Google 


JUNE  TERM,  1862.  S68 

Levi  ▼.  Elanick. 

the  parties  themselves,  for,  so  £u:  as  the  expenses  were  or 
apparently  could  be  kept  separately,  they  were  so  charged, 
and  each  lot  was  made  to  pay  the  expenses  incurred  there- 
on, in  proportion  to  the  interest  of  each  partner  therein. 
It  was  only  after  the  work  was  so  carried  on  that  this 
could  not  be  done,  that  this  view  or  construction  of  the 
contract  was  departed  from.  And  then,  without  pretend- 
ing to  apportion  the  expenses,  they  were  charged  generally, 
without  any  apparent  intention  of  determining  how  they 
should  be  finally  divided.  Then,  again,  this  contract 
received  a  contrary  construction,  after  the  most  careful  con- 
sideration, when  the  case  was  first  before  us  in  1869.  8 
Iowa,  150.  For  it  is  there  expressly  stated  that  "  the 
referees  were  bound,  by  the  agreement  of  partnership,  in 
stating  an  account  between  the  parties,  to  charge  to  each 
partner  his  proportion  of  the  expenses  in  raising  mineral 
on  each  lot  according  to  his  interest  in  said  hV^  The  argu- 
ment against  a  division  of  the  expenses,  according  to  some 
rule,  has  not  in  all  this  protracted  litigation,  been  before 
urged  upon  our  attention,  and  we  are  not  prepared,  in  the 
£suM9  of  the  action  of  the  partners  themselves,  and  the  con- 
struction given  to  the  contract  on  two  occasions,  aft;er  ela- 
borate argument,  to  change  our  ruling. 

Fourth,  It  is  claimed  by  Waters  that  he  was  not  owing 
Levi,  Karrick  &  Jones  anything,  and  that  the  sum  of 
$985.99,  found  against  him  by  the  master,  is  grossly  unjust 
and  inequitabla  In  support  of  this  position,  he  now  pro- 
duces the  affidavit  of  Earrick,  the  superintendent,  and  one 
of  the  partners.  It  may  be  unfortunate  for  him  that  this 
testimony  (for  it  is  nothing  else),  was  not  introduced  in  the 
District  Court.  We  are  not  prepared,  however,  to  recognize 
the  right  of  a  party  to  make  out  his  case,  aft;er  it  has  been 
i^pealed  to  and  determined  in  this  court  This  cause  has 
been  pending  since  1857.  Waters  knew  before,  as  well  as 
since,  the  determination  of  the  cause,  that  Karrick  proba- 
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blj  knew  whether  he  was  indebted  to  the  firm.  If  he  did 
not  obtain  his  testimony  in  time  to  avail  him,  and  injostioe 
has  been  done,  he  must  suffer  the  consequences.  If  Ear- 
rick  and  Jones,  or  either  of  them,  are  of  the  opinion  that 
Waters  should  not  be  charged  with  this  sum,  then,  as  a 
certain  proportion  of  it  is  decreed  to  each,  they  can  release 
him  pro  tanto  from  his  liability.  From  the  testimony  sub- 
mitted, and  legitimately  before  us,  the  decree  in  this  respect 
we  regard  correct 

A  great  many  alleged  errors  are  pointed  out  in  the 
report  of  the  master,  in  stating  the  account,  under  the  rules 
established  by  the  former  opinion.  And  in  this  comiection 
it  is  urged,  as  a  cause  for  rehearing,  that  petitioners  were 
not  present  when  this  report  was  presented  and  had  no 
opportunity  to  take  exceptions  to  it.  To  this  the  reply  is, 
that  it  was  expressly  requested  by  all  parties,  when  the 
cause  was  submitted,  that  a  final  decree  should  be  rendered 
in  this  court  The  opinion  was  announced  near  three 
weeks  before  the  entry  of  the  final  decree.  All  parties 
were  notified  of  the  result,  advised  that  a  master  had  been 
appointed,  who  would  report  at  the  same  term,  and  had 
ample  opportunity  to  be  heard,  if  they  so  desired.  We 
ne^  only  say,  that  if  a  party  has  had  an  opportunity  to  be 
heard,  and  fails  to  avail  himself  <rf  it  without  good  excuse, 
he  cannot  be  permitted  to  urge  his  own  laches,  as  a  reason 
for  a  further  hearing. 

As  to  the  alleged  errors,  we  remark,  that  we  have  with 
the  assistance  of  a  most  able  and  'experienced  accountant, 
re-examined  the  report,  and  find  that  it  is  not  subject  to 
the  objections  urged.  The  case  is  peculiarly  complicated. 
It  is  only  after  the  most  patient  examination  of  the 
immense  mass  of  testimony,  that  anything  like  satisfectory 
results  can  be  arrived  at  If  critical  or  mathematical  accu- 
racy has  not  been  reached,  it  must  be  attributed  to  the 
character  of  the  adventure  entered  into  by  these  parties, 
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tn^  their  method  of  oonductiDg  the  'same,  and  certainly 
not  to  a  £Bulare  on  the  part  of  counsel  to  fidthfully  and 
ably  present  the  cause  of  their  respective  clients.  We 
have  met  with  difficulties  at  every  step.  In  their  solution, 
we  have  given  the  case  our  most  laborious  attention.  And 
believing  that  further  argument  and  investigation  would 
not  change  the  results,  as  heretofore  announced,  we  are 
constrained  to  refuse  these  applications. 


.^-^'^■^'J 


V^ 


Sellon  &  Co.  v.  Braden,  Adionistrator. 


1.  Jonrr  obligation:  aotton  AfrsB  diath  or  ak  obugob.  At  oommon 
law  an  action  oould  be  maintained  on  a  joint  obligation,  after  the  death 
of  one  of  the  obli^rs,  only  agidnst  the  sunrivora:  but  under  g  2764 
of  the  Reyision  of  1860,  an  action  maj  be  maintained  against  either  the 
administrator  of  the  deceased  obligor  or  the  survivors;  whether  the 
death  occurred  before  or  after  the  taking  effect  of  the  Revision. 

Appeal  from  Lucas  District  (hurt 

Thursday,  June  12. 

The  facts  are  stated  in  the  opinion  of  the  court 

Casady  A  Polk  for  the  appellants. 

L  No  suit  can  be  maintained  against  the  representative 
of  a  deceased  joint  obligor,  the  other  obligors  being  alive. 
This  question  is  well  settled  at  common  law.  1  Chit  PI., 
50 ;  1  Pars.  Gont,  28,  and  the  cases  there  cited. 

IL  Thr^  court  erred  in  entering  up  judgment  against  the 
defendant,  as  administrator.  The  only  order  that  could  be 
entered  up  would  be  one  allowing  the  claim,  and  directing 
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the  administrator  to  pay  it  out  of  the  funds  in  his  hands- 
Voor?iees<k  Cb.  v.  Ewbariks^  Executora^  6  Iowa,  274. 

The  estate  was  released  from  all  liability  on  the  joint 
obligation,  before  the  Revision  of  1860  became  a  law,  and 
that  liability  cannot  now  be  revived. 

Warren  8.  Dungan  for  the  appellee,  argued,  that  what- 
ever may  have  been  the  common  law  touching  the  liability 
of  an  administrator  of  a  joint  obligor,  on  the  joint  obligation, 
the  right  to  maintain  this  action  is  clearly  settled  by  the 
provisions  of  §  2764  of  the  Revision  of  1860. 

LowK,  J.  —  Upon  application,  a  new  hearing  was  granted 
in  this  cause,  and  upon  a  still  closer  inspection  of  the  record, 
and  examination  of  the  question  presented,  we  have  been 
brought  to  the  same  general  conclusion,  and  must  again 
affirm  the  judgment  below. 

The  plaintiff's  claim  consists  of  a  joint  obligation  against 
three  persons,  one  of  whom  had  died  prior  to  the  taking 
effect  of  the  new  Code  of  1860,  and  the  defendant,  Braden, 
was  appointed  his  administrator.  Against  him,  alone,  pro- 
ceedings were  commenced  before  the  county  court,  on  said 
obligation,  and  were  brought  by  appeal  into  the  District 
Court,  where  a  final  judgment  was  rendered  against  the 
administrator  for  the  amount  of  plaintiff's  claim. 

The  important  question  for  our  determination  is  whether 
the  estate  of  the  deceased  obligor  can  be  made  liable  at  all, 
it  being  shown  that  the  other  two  joint  obligors  are  alive. 

The  appellant  insists  that  the  rule  at  common  law  is, 
that  when  two  or  more  persons  are  bound  jointly  to  pay  a 
sum  of  money,  and  one  of  them  dies,  his  death  not  only 
severs  the  joinder,  but  terminates  the  liability  which  belongs 
to  him,  so  that  it  cannot  be  enforced  against  his  represen- 
tatives. 

In  such  a  case  it  is  claimed  that  the  whole  debt  becomes 
the  liability  of  the  survivors  alone,  and  if  they  pay  the 
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whole,  they  have,  at  law,  no  right  of  contribution  against 
the  representatives  of  the  deceased,  for  this  would  be  an 
indirect  revival  of  a  liability  which  death  has  wholly  ter- 
minated. 

To  sustain  this  view  of  the  case,  he  refers  to  1  Parsons 
on  Ck>ntract8,  28,  29  and  30;  1  Sid.,  288;  2  Mass.,  672; 
14  Barb.,  644.  It  must  be  remembered,  however,  that  this 
suit  was  brought  under  the  Code  of  1860,  §  2764  of  which 
has  changed  the  above  common  law  rule,  and  permits  the 
holder  of  such  paper  to  institute  his  suit  against  any  one 
or  all  of  said  joint  obligors,  and  if  any  of  them  are  dead, 
then  it  may  be  brought  against  any  or  all  the  survivors, 
with  or  against  any  or  all  of  the  representatives  of  the 
decedent 

It  is  said,  however,  in  answer  to  this,  that  the  decedent 
had  died  in  July,  prior  to  the  taking  effect  of  the  law,  in 
September  following,  and  that  the  passage  of  this  law 
cannot  have  the  effect  to  revive  a  liability  that  had  already 
terminated.  Our  reply  to  this  position  is,  that,  although 
the  liability  of  the  decedent  had  terminated,  as  stated, 
under  the  stem  rules  of  the  common  law,  yet  that  it  had 
not,  under  the  more  benign  and  equitable  principles  of 
chancery  law,  and  that  the  holder  of  this  paper,  finding  the 
survivors  insolvent,  might  appeal  to  the  equity  side  of  the 
court  for  his  remedy  against  the  estate.  1  Story  Eq.  Jur., 
§  162 ;  2  Denio,  577 ;  1  Williams  on  Executors. 

We  see  no  reason,  therefore,  for  turning  the  plaintiff  over 
to  his  remedy  in  equity,  when  that  remedy,  by  a  change  of 
statute,  has  been  so  modified,  and  that,  too,  before  this  suit 
was  brought,  as  to  enable  the  plaintiff  to  avail  himself  of  it 
at  law. 

Judgment  below  affirmed. 
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Hall  v.  Dorak  &  Baker. 

1.  DoED  III  ■QUTTT.  A  deed  executed  hj  a  county  judge,  under  the  county 
seat  pre-emptioiAAct  of  Congress,  passed  April  6th,  1854,  to  a  party  in 
possession  wrongfully  or  by  fraud  against  the  party  legally  entitled  thereto, 
will  be  treated  in  equity  as  conveying  only  t|ie  legal  title  in  trust  for  the 
beneficiary.  The  grantee  thus  holding  the  property  subject  to  the  para^ 
mount  equity,  may  be  decreed  to  convey. 

2.  Saxx  :  B8T0PPBL.  A  court  of  equity  will  not  enforce  such  a  conveyanoo 
when  the  party  legally  entitled  thereto  has  neglected  and  failed  to  assert 
his  right  or  to  enforce  his  ownership  of  the  property,  for  such  a  length 
of  time  and  under  such  circumstances  as  to  estop  him  fVom  questioning 
the  title  of  the  actual  occupant 

Appeal  from  Pottawattamie  District  (hurt 

Thursday,  June  12. 

The  petition  represents  that  in  1850,  one  John  Martin 
was  the  owner  and  occupant  of  a  certain  claim  on  land 
belonging  to  the  government  of  the  United  States,  and 
situated  in  the  town  of  Kanesville,  Pottawattamie  county, 
Iowa ;  that  Martin  while  in  possession  had  large  and  valua- 
ble improvements  thereon ;  that  on  the  10th  day  of  July, 

1850,  ho  sold  said  claim  to  Franklin  Hall,  and  conveyed  the 
same  to  him  by  a  quit-claim  deed ;  that  said  grantee  took 
full  and  peaceable  possession  under  said  conveyance,  and 
made  valuable  improvements  on  the  promises ;  that  in  June, 

1851,  the  said  Franklin  Hall  conveyed  to  the  plaintiff;  that 
in  the  same  year  the  defendants,  or  those  claiming  under 
them,  took  forcible  i)06se8sion  of  the  premises,  ami  so  con- 
tinue to  hold  the  same;  that  the  plaintiff  demanded  of  the 
County  Judge  of  Pottawattamie  county,  a  deed  conveying 
said  premises,  under  the  act  of  Congress  of  April  6th,  1854, 
tendering  the  amount  which,  under  said  act,  entitled  him  to 
a  deed ;  that  the  County  Judge,  acting  fraudulently  and  in 
collusion  with  the  defendants,  with  a  full  knowledge  of 
plaintiff's  rights,  refused  to  execute  such  deed ;  but  did  exe- 
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<^ate  and  deliver  to  said  defendants  a  deed  conveying  to  them 
the  property  in  controversy.  The  prayer  was  for  a  decree 
compelling  the  defendants  to  convey  to  plaintiff  the  pro- 
perty in  controversy,  and  for  general  relief.  The  answer 
denied  the  allegations  of  the  petition,  and  alleged  that 
plaintiff  never  was  an  actual  or  constructive  occupant  of 
tlie  lot  in  controversy ;  that  they,  the  defendants,  "  obtained 
possession  of  said  premises  by  purchase  from  the  former 
legal  occupant,  and  have  held  and  enjoyed  peaceable  and 
quiet  possession  of  the  same  for  more  than  two  years  before 
the  passage  of  the  act  of  Congress  aforesaid."  The  remain- 
ing facts  are  presented  in  the  opinion  of  the  court  The 
plaintiff  appeals. 

(7.  E.  JSone  for  the  appellant 

Frank  Street  for  the  appellee. 

Wright,  J.— By  reference  to  6  Iowa,  483,  it  will  be 
found  that  this  cause  was  before  us  in  1858,  and  remanded, 
for  the  reason  that  the  issue  determined  in  the  court  below 
was  an  immaterial  one,  settling  no  question  upon  which  to 
predicate  a  decree.  Since  that  time,  the  parties  have  pre- 
pared the  case,  had  it  referred  to  a  master,  who  found  the 
equities  in  &vor  of  respondents,  and  this  being  confirmed 
by  the  court  below,  complainant  again  appeals. 

No  argument  has  been  made  by  appellant  An  examina- 
tion of  the  evidence,  and  arguments  filed  with  the  master, 
however,  has  brought  us  to  the  conclusion  that  the  decree 
below  should  be  affirmed. 

The  question  is,  who  was  the  occupant,  and  entitled  to  a 
deed  to  the  lots  in  controversy,  at  the  time  the  conveyance 
was  made  to  the  respondents  by  the  County  Judge,  on  the 
2d  of  June,  1854  ?  By  occupant,  as  here  used,  is  not  meant, 
simply,  the  person  who,  at  the  time,  may  be  in  the  posses- 
sion of  the  premises.  That  is  to  say,  if  the  deed  was  made 
Vol.  Xm.    47 
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to  one  in  possession  wrongfully  or  by  fraud,  against  the 
person  actually  and  legally  entitled  to  it,  the  grantee  would 
become  the  trustee  for  the  beneficiary,  holding  the  property 
subject  to  the  paramount  equity,  and  would  be  decreed  to 
convey.  And,  therefore,  though  complainant  was  not  in 
possession,  and  though  respondents  were  such  occupants, 
yet  if  their  possession  was  in  fraud  of  complainant's  rights, 
this  should  not  avail  them.  For  it' was  the  intent  of  the 
Act  of  Congress  and  the  law  of  this  state,  to  settle  the 
actual  rights  and  equities  of  the  parties,  and  not  to  leave 
the  right  to  the  accident  of  possession  or  occupancy  at  the 
time  the  deed  was  made. 

K  satisfied,  therefore,  that  the  possession  of  respondents 
was  wrongful,  as  against  the  rights  of  complainant,  at  the 
time  the  County  Judge  made  the  deed,  we  should  not  hesitate 
to  decree  that  such  possession  should  be  surrendered,  and 
that  they  be  required  to  convey  to  the  equitable  owners. 

But,  in  our  opinion,  the  master  puts  the  case  upon  the 
true  ground,  when  he  finds  that  complainant,  and  those 
under  whom  he  claims,  had  neglected  and  &iled  to  assert 
their  right,  or  to  enforce  ownership  to  the  property,  for  such 
a  length  of  time,  and  under  such  circumstances,  as  to  estop 
him  from  now  questioning  respondent's  legal  title.  The 
person  in  actual  possession  is,  in  the  absence  of  testimony, 
presumed  to  be  the  rightfril  occupant  And  unless  those 
attacking  this  possession,  and  the  legal  title  based  thereon, 
can  overcome  this  presumption  by  clear  testimony,  the  legal 
title  riiust  prevail.  And  therefore,  where,  as  in  this  case, 
the  testimony  tends  very  strongly  to  show  that  respondents, 
and  those  under  whom  they  claim,  had  for  several  years 
been  in  uninterrupted  possession,  that  the  possessory  right 
had,  for  a  valuable  consideration,  been  transferred,  from 
time  to  time,  by  conveyances  made  and  recorded  with  the 
knowledge  of  complainant,  that  he  took  no  steps  to  enforce 
his  rights,  that  respondents  made  valuable  improvements 
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thereon,  without  saffident  knowledge  of  any  adrerse  claim, 
notwithstanding  complainant  lived  near  the  premidee  and 
had  knowledge  of  many,  if  not  all,  these  fects,  —  we  say 
that  when  all  Uiese  matters  are  taken  in  connection  with  the 
&ct  that  respondents  have  the  legal  title,  that  complainant 
asserts  his  superior  equity,  and  upon  him,  therefore,  is  the 
burden  of  proof,  we  think  that  the  master  and  court  below 
might  weU  conclude  that  the  bill  should  be  dismissed. 

Affirmed. 


EiJBZ  y.  Brijsch. 

L  HOMVrsAD.  Tlie  homestead  embraoee  the  lot  and  buildings  appurtenant 
to  the  house,  including  those  used  and  occupied  bj  the  owner  in  the 
prosecution  of  his  ordinarj  business,  but  it  does  not  indude  buildings  which 
are  rented  to  others  and  yield  a  revenue  to  the  owner. 

S.  Sua  OOOUPATHHT.  The  oocupation  of  a  building  as  a  homestead  after  the 
execution  of  a  trust  deed  oonveying  the  same,  in  which  the  wife  did  not 
ooncur,  cannot  change  the  statue  of  the  parties. 

Appeal  from  Dubuque  (Kiy  Court 

Fbeoay,  Junb  18. 

Lot  482  in  the  city  of  Dubuque  is  subdivided  into  five 
portions.  (^  the  17th  of  May,  1868,  defendant  being  the 
owner  of  the  "  South  and  South  Middle  Fifth,"  (styled  in 
the  deed  the  south  two-fifths),  conveyed  the  same  by  a  trust 
deed  of  that  date  to  Woodruflf,  to  secure  a  debt  to  one  Ivea 
Such  proceedings  were  had,  under  this  deed,  that  afterwards, 
on  the  SOth  of  April,  1860,  the  premises  were  sold  and 
conveyed  by  the  trustee  to  plaintiff.  He  then  commenced 
this  action  to  obtain  possession.    Defendant  answered,  set* 
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ting  up,  among  other  things,  that  the  premises  were  his 
homestead,  at  the  time  of  making  said  trust  deed.  The 
jury  foand  for  the  plaintiff  as  to  the  south  fifth,  and  as  to 
the  south  middle  fifth,  that  it  was  defendant's  homestead, 
and  should  be  set  off  to  him  as  sudi.    Plaintiff  appeals. 

BisseU  <t  Shiras  for  the  appellant,  cited  ChdrUss  A  Elmo 
V.  Lamherson^  1  Iowa,  435 ;  and  Tost  v.  Devault,  8  Id, 
846. 

E.  OoUackdOc  for  the  appellee. 

Wbight,  J.  —  There  is  no  controversy  as  to  the  south 
fifth.  Nor  is  there  any  as  to  a  portion  of  the  south  middle 
fifth.  On  the  north  side  of  this,  and  some  distance  firom 
the  fix)nt,  or  White  street,  is  a  one-story  brick  cottage, 
occupied  by  the  defendant  and  his  family  at  the  time  of 
making  the  deed,  in  which  deed  his  wife  did  not  join.  As 
to  this  cottage  house  and  such  portions  of  the  lot,  (the  south 
middle  fifth,)  as  were  in  good  faith  used  as  appurtenant 
thereto,  plaintiff  concedes  the  verdict  is  right  But  as  to 
all  other  parts  of  that  subdivision,  he  insists  that  the  verdict 
was  wrong. 

The  fikjts  are  simply  these:  There  is  a  double  brick 
house  situated  on  this  lot,  fronting  on  White  street  This 
was  never  occupied  by  defendant  as  his  homestead,  prior 
to  the  trust  deed,  nor  at  any  time  prior  to  the  commence- 
ment of  this  action,  except  about  two  months  in  the  year 
1859.  It  was  rented,  however,  to  a  number  of  tenants,  and 
used  as  shops,  defendant  having  no  possession  except 
through  such  tenants.  On  the  south  half  there  was  a 
planing  mill,  which  was  rented  on  the  1st  of  May,  1857, 
for  five  years,  at  an  annual  rent  of  one  hundred  and  fifty 
dollars. 

Plaintiff  now  claims  that  as  to  all  said  south  middle  fifth 
except  the  brick  cottage,  and  such  portions  of  the  lot  as 
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were  in  good  fidth  used  as  appurtenant  thereto,  he  was 
entitled  to  recover.  In  other  words,  he  insists  that  the 
doable  brick  house  is  no  part  of  the  homestead. 

The  principles  settled,  and  the  reasoning  used  bj  this 
court  in  prior  cases,  bearing  more  or  less  directly  upon  the 
question  here  involved,  must  reverse  this  judgment 

Thus,  in  Charless  A  Blow  v.  Lambertaon^  1  Iowa,  435 ;  it 
is  said :  ''To  be  the  homestead,  it  must  be  used,  aild  used 
for  the  purpose  designed  by  the  law,  to  wit:  as  a  home,  a 
place  to  abide,  a  place  for  the  ^mily.  The  language  of 
the  law  is  clear.  It  is  that  a  homestead,  consisting  of  a 
certain  quantity  of  land,  and  the  dwelling-house  thereon, 
and  its  appurtenances,  owned  and  occupied^  shall  not  be 
subject  to  forced  sale." 

In  Bhodes  v.  McOormick^  4  Id.,  368 ;  this  language  is 
used :  "  The  object  of  the  law  is  to  protect  the  home  and 
preserve  it  for  the  family,  and  not  shops,  stores,  rooms, 
hotels  and  office  rooms,  which  are  rented  and  occupied  by 
other  persons.  This  construction  attains  the  object  of  the 
Code  in  exempting  a  homestead,  and  prevents  the  abuse  of 
a  law  which  was  designed  to  discourage  and  not  encourage 
fraud." 

And  so  in  AcUey  v.  Ohamherlain^  16  OaL,  181.  "  A 
homestead  is  the  residence  of  a  family,  is  the  place  where 
the  home  is,  and  it  would  seem  unreasonable,  upon  first 
impressions,  that  premises  should  be  regarded  as  a  home- 
stead, unless  devoted  principally  to  such  ^residence  and 
home." 

But  aside  from  these  cases,  the  statute,  to  our  minds  is 
clear  and  decisive  upon  this  point.  Afker  providing  that 
''  The  homestead  must  embrace  the  house  used  as  a  home," 
''  and  if  he,  the  owner,  has  two  or  more  houses  thus  used 
by  him  at  different  times  and  places,  he  may  select  which 
he  will  retain,"  that  "it  may  contain  one  or  more  lots 
or  tracts  of  land  with  the  buildings  thereon,  and  other 
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appurtenances,"  it  then  dedares,  (Code,  1851,  §  1253,)  "  It 
must  not  embrace  more  than  one  dwelling-house,  nor  any 
other  buildings  except  such  as  are  properly  appurtenant  to 
the  homestead  as  such,  but  a  shop  or  other  building  situated 
thereon,  and  really  used  and  occupied  by  the  owner  in 
the  prosecution  of  his  own  ordinary  business,  and  not 
exceeding  three  hundred  dollars  in  value,  may  be  deemed 
appurtenant  to  such  homestead." 

This  section,  by  the  assertion  of  what  may  be,  as  well  as 
what  shall  not  be  considered  as  appurtenant  to  th^  home- 
stead, and  hence  a  part  of  it,  frees  the  question  of  all  dif- 
ficulty. The  purpose  and  object  of  the  law  is  most  clearly 
shown.  It  gives  the  "  dwelling-house,"  and  a  shop  really 
occupie(l  in  the  prosecution  of  his  ordinary  business  by  the 
owner,  but  not  buildings  that  are  not  thus  used  and  occu- 
pied. The  mechanic  needs  his  shop,  the  physician  his 
office,  to  assist  him  in  procuring  means  for  the  maintenance 
and  support  of  his  family,  as  he  needs  his  dwelling.  This 
is  the  theory  of  the  statute,  and  he  is  protected  in  the  one 
as  much  as  the  other.  Or,  as  is  said  by  Hemphill,  C.  J., 
in  Pryor  v.  Stone^  19  Tex.,  371 ;  in  giving  a  construction 
to  the  peculiar  constitutional  provisions  and  statutes  of  that 
state :  "  The  exemption  should  not  be  construed,  as  reserv- 
ing merely  a  residence  where  a  family  may  eat,  drink  and 
sleep,  but  also  a  place  where  the  head  or  members  may 
pursue  such  business  or  avocation  as  may  be  necessary  for 
the  support  and  comfort  of  the  family." 

But  it  was  \ever  intended  that  other  buildings  though 
on  the  same  lot,  buildings  "  not  appurtenant  to  the  home- 
stead, as  such,"  those  not  "  used  and  occupied  by  the  owner 
in  the  prosecution  of  his  own  ordinary  business,"  —  those 
rented,  and  yielding  a  revenue  to  the  owner,  —  we  say 
it  was  never  intended  that  such  should  be  exempt  If  so, 
the  law  could  be  made  the  cloak  for  the  most  stupendous 
frauds.    For  if  one  such  building  may  be  exempt,  so  may 
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all  that  could  be  placed  upon  a  half  acre,  if  in  a  town,  or 
fortj  acres,  if  in  the  country,  without  limit  as  to  value. 
And  thus  the  statute,  instead  of  securing  to  the  tknniy  a 
home,  where  they  may  be  sheltered,  and  live  beyond  the 
reach  of  financial  misfortune  and  the  demands  of  creditors, 
would  give  them  property  never  contemplated  by  its  letter 
or  spirit 

The  occupation  of  the  "  double  brick  house "  after  the 
execution  of  the  trust  deed,  cannot  change  the  legal  status 
of  the  parties.  Its  subsequent  adoption  (even  if  there  was 
such  adoption)  would  not  aflPect  the  validity  of  the  deed, 
nor  release  the  property  from  its  operation.  {Yost  v.  -De- 
wuft,  8  Iowa,  845.) 

The  cause  will  therefore  be  reversed,  and  remanded.  So 
much  of  the  south  middle  fifth  as  was  in  good  faith  actually 
used  as  appurtenant  to  the  *' cottage  dwelling,''  at  the  time 
of  the  execution  of  the  trust  deed,  as  defined  by  this  opin- 
ion, should  be  set  apart  to  the  defendant  and  as  to  all 
other  parts,  the  plaintiff  should  have  judgment 
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Keskan  v.  The  Dubuque  Mutual  Fire  Insuranob    I"*^  ^ 
Company. 

1.  QuEBTiOK  HOT  R1I8BD  BELOW.  Th©  Supreme  Court  win  not  review  ques- 
tkrns  not  presented  to  the  court  below. 

2.  Waiyeb.  The  aaaessment  and  collection  of  a  portion  of  a  premium  note, 
by  a  mutual  insurance  company,  after  it  has  been  advised  of  a  violatioii 
of  the  conditions  of  the  policy,  operates  as  a  waiver  of  any  forfeiture  by 
reason  of  such  violation :  following  Keenan  v.  The  Missouri  State  Mutual 
Insurance  Chmpany,  12  Iowa,  126. 

3.  NonoB  TO  AN  IKSURANOB  OOMPAITT.  The  knowledge  an  officer  of  an 
insurance  company  acquires  by  rumor,  or  by  information,  in  his  indivftual 
capadfy,  is  not  constructive  notice  to  such  company. 
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Appeal  from  Dubtique  Oity  Oourt 
Fbiday,  Junk  13. 

The  defendant,  upon  the  6th  day  of  December,  1856| 
issued  a  policy  of  insurance  to  the  Odd  Fellows'  Hall  Asso- 
ciation! upon  a  building  owned  by  them,  in  the  Ci^  of 
Dubuque.  The  policy  was  to  run  for  six  years.  The 
building  was  destroyed  by  fire  in  May,  1859.  The  plain- 
tiff having  obtained  judgment  against  said  association, 
notice  of  garnishment  was  duly  served  upon  the  defendants, 
and,  an  issue  being  made  upon  the  answer  of  the  garnishee, 
there  was  a  trial  by  jury,  and  verdict  for  the  plaintiff. 

Defendant  appeals. 
Bis^M  A  Shiras  for  the  appellant 

1.  No  notice  of  loss  was  given  forthwith,  as  required  by 
the  laws  of  the  Company.  The  loss  occurred  May  27th, 
and  the  notice  was  not  given  until  June  8th.  This,  cer- 
tainly, is  not  forthwith.  Angell  on  Fire  Ins.,  293 ;  Inman 
V.  Western  Fire  Insurance  Company^  Wend.  Eep.,  452 ; 
JBdwards  v.  Baltimore  Fire  Insuranoe  Company,  3  Gill. 
(Md.),  Eep.,  176. 

2.  The  policy  and  application  form  but  one  contract. 
The  condition,  that ''  no  stage  scenery  to  be  introduced  and 
used  in  the  building,^'  is  a  warranty  that  no  such  scenery 
should  be  used  during  the  continuance  of  the  policy,  and  &e 
introduction  of  such  machinery  was  a  breach  of  the  war- 
ranty, and  rendered  the  policy  void.  Holmes  ^oLy.  Charles- 
tovm  Mutual  Insurance  Company,  10  Met,  214 ;  Houghton 
et  al.  V.  The  Manufacturers^  Mutual  Fire  Insurance  Company^ 
8  Met,  114. 

3.  A  policy  once  rendered  void  by  breach  of  its  con- 
ditions by  the  assured,  cannot  be  revived,  unless  upon 
a  new  consideration,  and  upon  such  terms  as  would  make 
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a  new  contract  Smith  v.  The  Saratoga  County  Mutual  Insu- 
rance Company^  3  Hill,  608  and  oases  therein  cited ;  Nedey 
V.  The  Onondaga  County  Mutual  Insurance  Company^  7 
Hill,  49. 

4.  K  the  policy  of  insurance  in  this  company  becomes 
Yoid,  it  does  not  release  the  assured  fix)m  his  liability  on 
his  premium  note,  and  the  collection  of  assessments  on  such 
premium  note,  even  when  the  company  knew  of  the  breach 
which  rendered  the  same  void,  woidd  not  be  a  rewaiver  of 
Buch  breach,  or  operate  to  revive  the  policy.  Bangs  v.  Skid- 
mare,  24  Barb.  (N.  Y.),  29. 

5.  The  company  had  no  knowledge  of  the  violations  of 
the  conditions  of  the  policy,  by  using  "  stage  scenery,"  at 
the  time  the  assessments  were  made.  The  only  persons 
who  had  such  knowledge,  and  were  officers  of  the  insu- 
rance company,  were  directors  of  the  Odd  Fellows'  Hall 
JLasooiation.  It  is  not  enough  that  some  of  the  directors  of 
the  insurance  company  should  have  had  such  knowledge ; 
it  must  be  known  by  the  directors  as  a  body — as  a  Board. 
No  direct  knowledge  is  brought  home  to  any  of  the  officers 
except  those  interested  as  officers  of  the  assured.  National 
Bank  v.  NorUm,  1  Hill,  678;  Farmers'  A  Oitiami  Bamk  v. 
Jbyne,  26  Conn.,  444 ;  Bank  of  the  United  States  v.  Davis 
€ial,l  Hill,  461. 

John  H.  ONeiU  and  John  L.  Harvey  for  the  appellant 

1.  The  first  point  made  in  defendant's  brief  is,  that  notice 
of  the  loss  was  not  given  forthwith,  as  provided  by  the  by- 
laws of  the  company.  In  reply,  we  say,  this  question  was 
not  raised  in,  nor  passed  upon  by,  the  court  below,  there- 
fore cannot  be  reviewed  by  this  court  The  answer  of  the 
garnishee  sets  forth,  specifically,  the  reasons  why  the  insu- 
rance company  refused  to  pay  the  loss,  but  makes  no 
mention  of  this  objection,  and  in  all  the  instructions  asked, 
given  or  refused,  no  notice  whatever  is  taken  of  this  point 
Vol.  XTTT.       48 
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Lorieux  v.  Keller^  6  Iowa,  196 ;  Delany  v.  Beade^  4  Id^  292^ 
tTung*  V.  JuTiffk,  5  IcL,  541 ;  Bowan  et  oLy.  Lamb,  4  Q. 
Greene,  868 ;  MUer  y.  Chittenden  et  aL^  2  Iowa,  816,  860; 
Eovsion,  Oamisheey  v.  WolcottA  Cb.,  lA,  86 ;  Berry  v  Oravd^ 

11  Id.,  185.  ''  Forthwith"  means  within  a  reasonable  time, 
and  what  is  a  reasonable  time  is  a  question  for  the  jury, 
under  all  the  oircumstances.  Colwmbia  Insurance  Company 
V  Lawrence^  10  Peters,  507;  EdvHxrds  v.  Baltimore  Fire 
Ineuranoe  Compam/^  3  Gill  (Md.),  176 ;  Kingsky  y.  New 
England  Fire  Inawrance  Company,  8  Gush.,  893 ;  Sexton  v. 
Montgomery  County  Mutual  Insurance  Company,  9  Barb., 
191. 

2.  The  policy  and  premium  note  are  dependent  contracts. 
Wh^re  the  policy  becomes  void,  so  that  the  insurance  com- 
pany could  not  be  compelled  to  pay  a  loss,  designed  to  be 
covered  by  it^  the  premium  note  becomes  likewise  void, 
and  the  company  can  no  longer  legally  make  assessmeufts 
upon  it  for  losses  sustained  after  the  policy  becomes  void. 
Keenan  v.  The  Missouri  State  Mvitual  Insura^nee  Compainy, 

12  Iowa,  126 ;  Indiana  Mutual  Fire  Insurarice  Company  v. 
Conner,  5  Port  (Ind.),  170,  decided  in  1864,  overruling  2 
Carter,  646 ;  Wilson  v.  Ihimbxdl  Mv>tual  Insimmce  Company, 
19  Penn.  State,  872 ;  Burbank,  Admr.,  v.  Bodcingham  Mu- 
tual  Fire  Insurance  Company,  4  Foster,  550,  560 ;  Frost  v. 
The  Saratoga  Mutual  Insurance  Company,  5  Denio,  154; 
Lynn  v.  Burgoyne,  13  B.  Monr.,  400;  Viall  v.  Oeneset 
Mutual  Insurance  Company,  19  Barb.,  440. 

8.  Where  a  Mutual  Insurance  Company,  with  full  know- 
ledge of  an  alteration  in  the  risk,  which  would  render  the 
policy  void,  continues  to  make  and  collect  assessments  upon 
the  premium  note  of  the  holder  of  the  policy,  the  jury  may 
infer  therefrom  a  waiver  of  the  forfeiture.  Keenan  y.  The 
Missouri  Staie  Mu^tual  Insurance  Company,  12  Iowa,  126; 
FVost  V.  The  Saratoga  Mutual  Insurance  Company,  5  Denio, 
154 ;  Viall  v.  The  Chnesee  Mutual  Insurance  Company,  19 
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Barbi^  440 ;  Inaurance  Company  v.  Stockblower,  26  Penn.  S. 
R.,  199 ;  AUen  v.  Vermont  Mutual  Fire  Insurance  Company^ 
12  Venn.,  866 ;  LeaJQiers  v.  Farmers^  Mutual  Insurance  (hmr 
pany^  4  Foster,  269 ;  Ooodall  v.  2few  England  Fire  Insurance 
Company^  5  Foster,  169,  190,  191 ;  Oait  v.  The  National 
Protective  Insuranoe  Company^  25  Barb.,  189 ;  Ruse  v.  The 
Mutual  Benefit  Fire  Insurance  Company^  20  Barb.,  556; 
TutOe  v.  Hobinsouj  88  N.  H.,  104,  114. 

4.  It  will  be  seen  that  the  President,  Secretary  and  two 
of  the  directors  had  knowledge  of  the  tact,  which,  it  is 
alleged,  would  invalidate  the  policy.  This  knowledge 
was  not  obtained  by  ''  mere  rumor,  or  talk  upon  the  street 
comers,"  but  by  the  evidence  of  their  own  senses,  and  that 
three  of  the  four  had  their  attention  expressly  called  to 
the  effect  of  the  change  in  the  use  of  the  building  upon  the 
policy  of  insurance.  The  cases  are  not  agreed  upon  the 
question  under  discussion,  but  we  confidently  assert  that 
no  case  can  be  found  where  such  notice  or  knowledge,  as 
has  been  shown  in  this  case,  was  held  insufficient  to  bind 
the  corporation.  North  River  Bank  v.  Aymar,  8  Hill,  262, 
274,  275 ;  Porter  et  al.  v.  Bank  of  Rutland  et  al.,  19  Verm., 
411,  425 ;  Fulton  Bank  v.  New  York  d  Sharon  Canal  Bank, 

4  Paige,  126,  186 ;  Romayn  v.  Mich.  Fire  Insurance  Oom- 
pony,  1  Green  (N.  J.),  110;  The  Bank  of  St.  Mary's  y. 
Mwnford  A  Tyson,  6  Georgia,  44,  49.  Proof  that  the  cor- 
poration, sought  to  be  charged  with  notice,  took  a  news- 
paper in  which  the  notice  was  published,  is  a  fstct  from 
which  the  jury  are  authorized  to  infer  actual  notice  to  a 
corporation.  Oreen  v.  Merchants'  Insurance  Company,  10 
Pick.,  402,  406 ;  Bank  of  South  Carolina  v.  Humphreys, 
1  McCord,  888 ;  Martin  v.  Walton,  Id.,  16 ;  Mton  v.  Larkins, 

5  Car.  &  P.,  86 ;  Freire  et  al  v.  Woodhouse,  1  Holt,  572 ; 
The  New  Hope  andDelauxire  Bridge  Company  v.  The  Phoenix 
Bank,  8  Com.,  156 ;  Am.  Law  E^.,  Feb.,  1862. 
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Baldwin,  C.  J.  —  The  defendants  claim  that  they  are 
Dot  liable  upon  their  contract  of  insurance,  for  the  reason 
that  the  assured  rented  the  building  for  a  theatre,  and  per- 
mitted stage  scenery  to  be  introduced  therein,  in  direct 
violation  of  the  conditions  of  the  policy;  that  by  the 
introduction  of  "  stage  scenery,"  the  risk  became  extra- 
hazardous, the  iire  &cilitated  thereby,  and  that  the  plaintiff 
should  not  recover.  The  plaintiff  denies  that  there  was  any 
condition  in  the  policy  that  was  violated  by  the  acts  of  the 
association  in  permitting  such  scenery,  &a,  to  be  introduced; 
that  if  the  said  policy  was  forfeited  by  a  violation  of  its 
terms,  that  the  defendant  waived  such  forfeiture  by  recog- 
nizing its  validity  after  such  forfeiture  occurred.  It  is 
claimed  that  the  said  building  was  used  as  a  theatre,  and 
stage  scenery  introduced,  with  the  knowledge  and  assent  of 
the  officers  of  defendant,  and  aft»r  the  building  was  so  used, 
and  with  a  full  knowledge  of  such  fact  by  the  company, 
certain  assessments  were  made  and  collected  by  defendant 
on  the  premium  note  of  the  assured.  There  are  several 
assignments  of  error  argued  by  counsel,  that  become  of 
little  importance  from  the  view  we  take  of  the  casa 

The  objection  to  the  plaintiff's  right  of  recovery,  for  the 
reason  that  notice  was  not  forthwith  given  to  defendant  of 
the  loss  by  fire,  presents  a  question  not  raised  in  the  court 
below,  and  cannot  now  be  considered  by  ua 

The  instruction  of  the  court  as  to  the  effect  of  the  answer 
of  the  garnishee,  that  they  were  to  give  to  it  the  same  con- 
sideration as  they  should  to  the  testimony  of  a  disinterested 
witness,  except  in  so  fistr  as  such  answer  was  based  upon 
information  and  belief,  was  not  such  an  error  as  to  prejudice 
the  defendant  Nor  do  we  think  the  court  erred  in  its 
instructions  given,  which  directed  the  jury  that  the  assess- 
ment and  collection  of  a  portion  of  the  premium  note,  after 
the  defendants  were  advised  of  a  violation  of  the  policy, 
was  a  waiver  of  the  forfeiture.    The  correctness  of  this 
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iiiBtractioD,  and  the  ref osal  of  those  which  contained  directlj 
the  opposite  doctrine,  has  been  determined  by  this  court  in 
the  case  of  Keenan  v.  The  Mo,  SuUe  MtUual  Ins,  Co.,  12 
Iowa,  126. 

The  controlling  question  in  the  case  is,  whether  the 
defendant  ever  had  notice  of  the  violation  of  the  terms  of 
the  policy  prior  to  the  fire,  or  when  the  assessments  were 
made,  by  which  it  is  claimed  the  forfeiture  was  waived. 

The  jury  must  have  found  that  the  defendant  waived  the 
forfeiture,  as  we  think  it  is  clearly  established  by  the  evt* 
dence  that  the  introduction  of  "  stage  scenery  "  into  said 
building  was  in  violation  of  the  conditions  of  the  policy. 
Nor  do  we  see  how  the  jury  could  have  found  otherwise 
than  they  did,  under  the  instructions  of  the  court  The 
evidence  shows  that  the  President  of  the  Insurance  Com- 
pany was  present  in  the  building  when  stage  scenery  was 
there  used,  that  the  opening  of  the  theatre  was  announced 
by  the  public  papers,  and  large  notices  posted  up  at  the 
post-office,  and  at  the  public  places  in  the  city,  that  at  a 
meeting  of  the  directors  of  the  Odd  Fellows'  Hall  Associa- 
tion, part  of  whom  were  directors  and  members  of  the 
Insurance  Company,  the  question  was  canvassed  whether 
a  lease  to  the  Dramatic  Association,  and,  as  incident  thereto, 
the  introduction  of  "  stage  scenery,"  would  be  in  violation 
of  the  terms  of  their  policy  of  insurance.  It  is  upon  this 
knowledge  that  the  jury  must  have  concluded  that  the 
defendant  was  notified  of  the  violation  of  the  policy.  The 
court  refused  to  instruct  the  jury  "  that  mere  rumor,  or  that 
kind  of  knowledge  which  is  acquired  by  an  officer  of  a 
corporation  In  his  individual  capacity,  is  not  sufficient  to 
constitute  notice  to  a  corporation."  "  That  notice  of  any 
&ct  material  in  any  particular  case,  must  be  given  by  some 
person  having  authority  to  give  notice  of  such  fact,  to  some 
one  having  authority  to  receive  notice."  "  That  the  know- 
ledge that  C.  H.  Booth,  P.  A.  Lorimier  and  F.  E.  Bissell 
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derived  as  officers  of  the  Odd  Fellows'  Hall  Association 
will  not  be  evidence  against  the  Dubuque  Mutual  Fire  Insu- 
rance Oompanj,  or  tend  to  prove  that  the  said  Insurance 
Company  had  any  knowledge  that  stage  scenery  was  or  had 
been  used  in  the  building  insured." 

We  think  that  the  refusal  of  the  court  to  give  these 
instructions  was  error. 

The  knowledge  that  an  officer  acquires  by  rumor,  or  by 
information  in  his  individual  capacity,  should  not  be  con- 
sidered as  constructive  notice  to  the  company.  Such  officer 
may  receive  such  information,  without  knowing  how  £u:  it 
afiTects  the  rights  of  the  company  he  represents.  The  policy, 
with  its  conditions,  is  not  under  his  control,  or  in  his  pos- 
session, nor  can  he  be  required  to  retain  in  his  mind  the 
conditions  of  the  insurance  in  each  policy,  so  that,  when 
he  walks  the  street,  stops  at  a  business  house,  or  attends  a 
theatre  or  place  of  public  worship,  he  is  to  take  notice  of 
the  acts  of  persons  insured,  and  report  to  the  board  of 
directors  all  he  has  seen  or  heard,  so  that  the  company  may 
be  advised  whether  their  outstanding  policies  are  being 
violated  or  not 

In  the  case  of  the  Fulton  Bank  v.  N.  Y.  Sharon  Canal 
Ch.j  4  Paige,  127,  it  was  held  "  that  the  directors  or  trustees 
of  a  corporation  when  assembled  as  a  board  are  the  general 
agents  of  the  corporation,  and  notice  to  them,  when  so 
assembled,  is  notice  to  their  successors,  and  to  the  corpora- 
tion. But  notice  to  an  individual  director,  who  has  no  duty 
to  perform  in  relation  to  the  subject  matter  of  such  notice, 
is  not  a  good  constructive  notice  to  the  corporation." 

In  the  case  of  the  NatioTUzl  Bank  v.  Norton  et  at,  CowEK, 
J.,  after  citing  the  ruling  of  different  courts  upon  this  sub- 
ject, says :  ''  These  cases  show  what  is  indeed  quite  plain, 
that  the  acts  of  a  director,  or  other  officer  of  a  corporation, 
unless  official  or  in  respect  to  his  agency,  are  no  more 
operative  as  against  the  institution  than  the  acts  of  any 
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ordinaiy  corporator,  and  these  no  more  so  than  the  acts  of 
ft  stranger."  See  also  Farmers^  and  Citizen^  Banky.  Payne^ 
25  Conn.,  444;  Bank  of  the  United  States  y.  Davis  et  al,  2 

Hill,  451. 

Beversed. 


CoNinsLLY  V.  Cablin  et  al 

"L  AvswiB  nr  GHAHOiBT.  A  sworn  answer  in  chanoeiy  is  not  evidence  when 
it  is  not  demanded  in  the  petition.  Following  Sheppard  y.  Ford,  10  Iowa» 
502. 

Appeal  from  Dubuque  District  CburL 

Friday,  Jukb  18. 

Bill  to  set  aside  a  sale  made  for  the  purpose  of  hinder- 
ing, delaying  and  defrauding  creditors.  Decree  for  the 
plaintifE^  and  defendants  appeals. 

Clark  and  Beach  and  Austin  Adams  for  the  appellant. 

TTiZson,  UHey  it  Doud  for  the  appellees. 

Baldwin,  C.  J.  —  The  only  question  in  this  case  is, 
whether  a  certain  conveyance,  made  by  one  Reams  to  the 
respondent  Carlin,  was  fhtudulent  The  complainant  alleges 
that  it  was,  and  prays  that  the  same  may  be  set  aside.  The 
respondents  answer  under  oath,  and  deny  the  all^tion  of 
firaud.  It  is  claimed  by  appellant  that  the  answer  thus 
sworn  to  cannot  be  overcome  by  the  testimony  of  one  wit- 
ness. Under  the  ruling  of  this  court,  in  the  case  of  Shep- 
herd V.  Ibrd,  10  Iowa,  502,  a  sworn  answer  to  a  bill  in 
diitncery  is  not  evidence,  unless  called  for  by  the  complain- 
ant 
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The  answer  of  respondents  in  the  case,  not  being  called 
for  by  the  oomplainant)  is  not  evidsnce,  but  only  puts  in 
issue  the  averments  of  the  bill. 

The  testimony  introduced  by  the  complainant  clearly 
establishes  a  fraudulent  intent  upon  the  part  of  the  grantor, 
Keams,  in  making  the  deed,  and  that  Carlin  knew  it  was 
not  made  in  good  fiaith  when  he  purchased. 

Affirmed. 


Bakeb  v.  Kebr. 

1.  Sertioi  or  HoncB.  A  defendant  cannot  after  he  has  by  his  own  act,  or 
the  act  of  hii  attorney,  recognized  the  validity  of  a  service  of  notice  upaa 
his  agent,  object  to  the  jurisdiction  of  the  Court 

2.  Rbyision  OONSTBUSD :  opnnoNB  OF  THB  SuPBXMB  OoTTBT.  The  BcTision  <^ 
1860,  §§  2636,  3646  and  3550,  construed  and  explained. 

Appeal  from  Fayetie  District  CburL 

Saturday,  Junk  14. 

Thb  facts  are  sufficientlj  stated  in  the  opinion  of  the 
court 

Wm,  AfcOlirUockfoT  the  appellant 

TTios.  Berkey  for  the  appellee. 

Wright,  J.  —  This  cause  was  affirmed  at  the  December 
Term,  1861.  Since  then  a  petition  for  re*hearing  has  been 
filed,  which  we  proceed  to  examine. 

Defendant  prosecuted  his  writ  of  error  to  reverse  a  judg- 
ment against  him,  rendered  by  a  justice  of  the  peace.  The 
service  of  the  original  notice  was  upon  a  person  styled  "  the 
agent"  of  the  defendant     One  Ilif^  "as  an  agent  and 
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attorney,"  appeared  before  the  justice  and  made  a  showing 
that  he  had  been  employed  by  this  "  agent,"  thus  served, 
to  defend  the  action,  and  asked  to  be  allowed  to  do  so. 
Plaintiff  objected,  was  sustained,  and  thereupon  there  was  a. 
judgment  by  default  In  the  District  Court,  on  hearing  the 
writ  of  error,  the  cause  was  reversed,  and  an  order  made 
remanding  the  cause  for  trial,  after  giving  five  days'  notice 
to  the  defendant's  attorney. 

It  is  now  objected  that  the  justice  had  no  jurisdiction ; 
that  the  court  erred  therefore  in  remanding  the  case ;  that, 
it  should  have  been  dismissed.  We  are  very  clear  that  this, 
position  is  untenable.  Defendant  had,  by  his  own  act,  or 
by  the  act  of  one  whom  he  admits  was  his  attorney,  recog- 
nized the  validity  of  the  service  upon  him  through  his 
agent  And  such  service  is  good,  under  some  circum-. 
stances.  (§§  2827,  3864.)  There  is  no  question  but  that  the 
justice  had  jurisdiction  over  the  subject-matter.  And  it 
was  therefore  perfectly  competent,  under  §  2355,  to  remand, 
the  case  for  new  trial,  prescribing  the  notice  to  bring  the 
parties  again  before  the  justice. 

As  to  the  objection  that  a  notice  to  the  attorney  would 
not  be  sufficient,  we  say  that  it  will  be  time  enough  to 
determine  that  when  the  question  legitimately  arises.  The 
plaintiff  may  serve  the  defendant  himself  with  notice,  not- 
withstanding this  direction  of  the  court  Or  it  may  be 
that  no  question  as  to  the  sufficiency  of  the  service  will  be 
raised.  This  order  is  merely  directory,  and  until  the  parly 
has  sustained  some  injury  from  it,  we  are  not  disposed  to 
pass  upon  it  as  an  abstract  proposition. 

Appellant's  counsel  in  his  petition,  suggests  that  nO: 
written  opinion  was  filed  when  the  case  was  formerly  de*. 
oided,  that  such  opinion  was  necessary  before  the  case  could 
be  determined,  and  that  the  statutory  requirements  upon 
this  subject  should  be  complied  with.  Ajid  these  sugges** 
tions  demand,  perhaps,  at  our  hands  a  passing  notice. 
Vol.  XUL        49 
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We  are  fully  aware  of  the  demands  of  the  statute. 
These  are,  that  the  opinions  of  the  court  on  all  questions 
reviewed  on  appeal,  shall  be  reduced  to  writing,  and  filed 
with  the  clerk  (§  2636),  that  the  court  must  decide  on  each 
error  assigned  (§  3646),  and  that  no  case  is  decided  until 
the  opinion  in  writing  is  filed  with  the  clerk  (§3650). 
And  we  are  fully  as  conscious  of  the  difficully,  if  not 
impossibility,  of  literally  complying  with  all  these  require- 
ments, consistently  with  the  due  and  speedy  administration 
of  justice,  the  proper  and  careful  determination  of  all  the 
causes  submitted  in  this  court.  And,  ther^ore,  in  view  of 
the  great  press  of  business,  in  our  anxiety  to  pass  upon 
and  adjudicate  the  causes  submitted  with  as  little  delay  as 
possible,  we  have  felt  at  liberty,  and  indeed  that  it  was  our 
duty,  to  announce  that  a  case  was  affirmed,  without  filing 
a  written  opinion,  when  it  was  unimportant,  involved  no 
new  question,  and  when  an  opinion  would  be  but  repetition 
and  tend  to  unnecessarily  encumber  our  published  reports. 
And  while  it  is  doubtless  more  satisfiEU^tory  to  counsel,  to 
know,  in  each  case,  the  grounds  upon  which  a  decision  is 
based,  it  would  hardly  seem  just  or  reasonable,  nor  to  com- 
port with  the  theory  of  our  judicial  system,  that  this  wish 
should  be  gratified,  i^  as  a  consequence,  we  are  compelled 
to  hastily  consider  and  determine  the  heavier  and  more 
important  questions  submitted.  Very  many  cases  are 
brought  before  us,  involving  no  semblance  of  error,  where, 
nevertheless,  the  errors  assigned  are  numerous  and  oft-re- 
peated (and  as  often  decided  previously),  where  to  under- 
take to  pass  upon  each  in  a  written  opinion  would  require 
as  much  time  as  to  detenmne  questions  before  undecided, 
of  the  greatest  magnitude.  And  yet^  by  the  literal  read- 
ing of  the  law,  this  is  our  duty — a  duty,  however,  which 
we  have  never  supposed  was  demanded  of  us  by  the  policy 
o£  the  state,  by  the  interests  of  parties  litigant^  or  the  can* 
did  and  enlightened  judgment  of  the  bar. 
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And  the  correctness  of  this  view,  and  of  this  professional 
judgment,  finds  full  support  when  we  remember  that  we 
are  asked  to  examine  and  determine  about  five  hundred 
cases  annually,  that,  under  our  new  system  of  practice, 
questions  are  constantly  arising,  requiring  early  settlement, 
in  which  written  opinions  are  absolutely  necessary,  and 
that  our  published  reports  are  accumulating,  as  in  other 
states,  almost,  if  not  quite,  beyond  the  public  and  pro- 
fessional demand. 

The  Constitution  of  Indiana  requires  that  the  supreme 
court  shall  give  a  written  opinion  upon  every  point  arising 
in  the  record  of  every  case.  Perkins,  J.,  in  WiUets  v. 
mdgwai/j  9  Ind.,  867,  in  commenting  upon  this  provision, 
uses  language,  the  substance  of  which  we  feel  free  to  adopt 
in  this  instance.  "If  literally  followed,"  says  the  judge, 
"  it  tends  to  fill  our  reports  with  repetitions  of  decisions 
upon  settled  as  well  as  frivolous  points,  and  often  to  intro- 
duce into  them,  in  the  great  press  of  business,  premature 
and  not  well  considered  opinions,  upon  points  only  slightly 
argued ;  yet  it  is  a  provision  not  to  be  disregarded,  though 
merely  directory,  like  that  requiring  the  legislature  to  use 
good  English.  But  though  this  provision  is  not  to  be  dis- 
r^arded,  it  is  to  be  observed  according  to  some  con- 
struction, and  should  receive  such  a  one  as  to  obviate  its 
inconvenience  and  objectionable  character,  as  fiu:  as  con- 
sistently can  be  done. 

"  It  often  happens  that  a  point  is  raised,  involving  an 
important  principle,  but  of  minor  consequence  in  its  bear- 
ing upon  the  particular  case,  while  it  presents  the  material 
question  in  some  other  pendiqg  cause.  Now,  to  decide  it 
in  the  case  where,  firom  its  subordinate  position,  it  is  but 
carelessly  argued,  by  one  side  or  the  other,  if  at  all,  and 
hence,  perhaps,  but  hastily  considered  by  the  court,  is  un- 
'  just  to  counsel  whose  subsequently  pending  cause  is  thus 
prejudged,  without  their  being  heard,  and  upon  an  argu- 
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ment  on  which  they  would  be  unwilling  to  rest  it  It  is 
this  class  of  decisions  which  form  the  bane  of  judicial 
reports. 

"  These  and  other  considerations  have  led  the  court  to 
inquire,  when  does  a  question,  in  the  sense  of  the  Consti- 
tution, arise  in  the  record? 

"  We  do  not  think  it  does  so  merely  because  it  is  raised 
by  counsel,  nor  because  it  is  presented  by  the  assignment 
of  errors.  Nor,  necessarily,  because  it  is  raised  by  a  bill 
of  exceptions.  It  must  be  a  question  the  decision  of  which 
is  necessary  to  the  final  determination  of  the  cause,  and 
which  the  record  presents  with  a  fullness  and  distinctness 
rendering  it  possible  for  the  court  to  comprehend  it  in  all 
its  bearings." 

With  the  spirit  of  these  views,  as  well  as  the  provisions 
of  our  statute,  we  shall,  as  heretofore,  endeavor  to  comply. 
I^  at  any  time,  there  is  a  seeming  departure,  it  will  be  with 
a  consciousness  on  our  part  that  the  particular  case  has 
received  none  the  less  of  our  care  and  attention,  and  that 
neither  parties  litigant,  counsel,  or  the  public,  can  have 
just  cause  of  complaint 

The  re-hearing  is  refused. 


The  State  op  Iowa,  ex  rd.  The  Bublington  and  Mis- 
souri River  Railroad  Company,  v.  The  Countt  op 
Wapello. 

1.  Raiiaoad  subsqbiptiok  bt  oouimBS.  The  Legislature  of  the  State  of 
Iowa  has  no  power  to  authorize  counties  to  become,  as  oorporatioiui^ 
■tockholders  in  Railroad  Companies;  and  has  never  attempted,  hj  the 
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provisions  of  §  114  of  the  Oode  of  1861,  or  otherwise,  to  confer  sooh 
power;  ovemiling  Dubuque  County  r.  The  Dubuque  and  Pac^  BaUroad 
Chmpany^  4  G.  Greene,  1 ;  and  approving  Stoket  Y.  T?ie  County  of  Scott, 
10  Iowa,  166. 

2.  Sajcs:  Statutes  oonstbttbd.  "An  act  regulating  interest  on  City  and 
County  bonds,"  and  "An  act  regulating  the  issue  of  county  and  corpo- 
rate bonds,"  both  of  which  were  enacted  on  the  25th  day  of  January, 
1866,  regulated  the  exercise  of  a  power  which  it  was  supposed  had  been 
already  granted;  but  neither  of  these  can  be  construed  as  an  original 
grant  of  power. 

3.  Railroad  oorporatiok.  A  railroad  corporation  in  this  State  is  a  volun- 
tary association,  self-organized  under  a  g^eral  incorporation  act,  and  is 
invested  with  the  privileges  and  franchises  which  belong  to  other  joint 
stock  companies. 

4.  Bill  of  bights.  The  bill  of  rights,  in  the  Constitution  of  the  State  of 
Iowa,  will  not  be  so  construed  as  to  exclude,  impair  or  deny  any  rights 
not  enumerated  therein,  and  retained  by  the  people. 

Appeal  from  Wapello  District  Court 

Monday,  June  16. 

Mandamus  to  compel  the  issuing  of  bonds  by  Wapello 
County,  in  payment  for  stock  subscribed  in  the  Burlington 
and  Missouri  Riyer  Bailroad  Company. 

The  &ct8  are  stated  as  the  opinion  of  the  court 

D.  Borer  for  the  appellant 

The  subscription  was  made  under  the  old  Constitution  and 
under  the  Code  of  1851.  The  county  is  a  corporate  body, 
and  the  county  judge  and  court  are  the  agent  of  such 
corporate  body.  The  acts  of  the  judge  and  court  judi- 
cially performed,  are  not  only  the  acts  of  an  authorized 
agent  of  the  county,  with  power  to  contract,  but  are  rea 
adjudicata  and  binding,  when  made  on  a  subject  matter 
prima  facte  within  the  jurisdiction  of  said  court;  there- 
fore, a  construction  of  the  road  making  power  conferred 
by  the  statute,  as  applying  to  railroads,  is,  until  reversed, 
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binding  on  the  oountj ;  and  especially  so  when  acted  on 
by  other  parties.  Code  of  1861,  §§  98,  108, 106,  114-116. 
For  these  enactments,  there  is  ample  authority  in  the  Con- 
stitution. Art  8,  §  2. 

The  county  judge  was  authorized  to  cause  a  vote  to  be 
taken  as  to  the  appropriation  of  money  to  construct  roads 
and  to  take  stock  in  such  roads.  The  term  roads  here 
used,  is  not  limited  by  restraining  language,  as  county 
roads,  plank  roads,  railroads,  township  roads,  but  is  used 
in  the  broadest  sense,  and  includes  railroads ;  unless  a  rail- 
road is  not  a  road,  A  judicial  construction  has  been  given 
to  the  statute  by  the  agent  of  the  county,  and  it  is  fe» 
adjudicata.  Hopkins  v.  Lee,  6  Wheat,  109;  Bank  of  the 
United  States  v.  Beverly^  1  How.,  184. 

The  continuous  and  contemporaneous  decisions  of  this 
court,  affirming  the  power,  and  the  acts  of  the  Greneral 
Assembly  of  1854-5  (see  pp.  192  and  219) ;  emanating 
from  the  two  highest  departments  of  the  government, 
from  powers  representing  the  counties  as  parts  of  the 
whole  State ;  under  which  this  contract,  and  these  invest- 
ments were  made,  do  estop  the  county,  as  a  person  in  law, 
from  denying  the  binding  force  of  the  contract  Dvbuque 
County  V.  Dubuque  and  Pacific  JRaUroad  Company,  4  Q. 
Greene,  1 ;  The  State  of  Iowa  v.  BisseU,  Id.,  828 ;  Clapp  v. 
Csdar  County,  8  Iowa,  15 ;  Ring  v.  Johnson  County,  6  Iowa, 
265 ;  McMUan  v.  Boyles,  County  Judge,  Id.,  804;  Stack  v. 
MaysviUe  and  Lexington  Railroad  Company,  18  B.  Monr.,  1 ; 
Cincinnati  and  ZanesviUe  Railroad  Company  v.  County  of 
Clinton,  10  Ohio,  77 ;  Justices  of  Clark  County  v.  Turnpike  Co,, 
11  B.  Monr.,  148,  156 ;  AspinwaU  et  al  v.  The  Commis- 
sioners of  Davies  County,  22  How.,  865;  The  Commissioners 
of  Knox  County  v.  AspinwaU  et  al,  21  How.,  539;  Ora- 
ham  et  ai.  v.  MaysviUe  et  oL,  6  Am.  Law  Reg.,  92 ;  McCoy 
V.  Washington  County,  7  Am.  Law  Reg.,  198 ;  MygaU  v. 
Uie  City  of  Green  Bay,  8  Am.  Law.  Reg.,  271;  Seeley  v. 
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ThtOitycf  Badne,  8  Am.  Law  Beg.,  608 ;  Sharpless  y. 
The  Mayor  of  Philaddphda,  21  Penn.  S.  R,  147. 

The  ooQstraotion  of  a  railroad  is  as  much  a  matter  of 
public  iaterest,  and  is  as  follj  within  the  statute  conferring 
the  power  to  make  roads  as  is  the  construction  of  any  road. 
It  matters  not  that  the  work  is  performed  bj  a  private 
corporation  or  person,  and  with  private  capital  The 
road  is  a  great  public  highway,  and  the  company  construct- 
ing or  running  it,  are  the  mere  agents  of  the  public,  for  the 
management  and  care  of  the  easement,  which  is  in  the 
public.  Beekman  v.  The  Saratoga  and  Schoharie  Railroad 
Company^  8  Paige  Ch.,  45 ;  Louisville^  Cincinnati  and  Charles- 
toum  Railroad  Company  v.  Chappell^  1  Rice,  888,  400 ;  8 
Am.  Law  Reg.,  129 ;  Bonaparte  v.  The  Camden  and  Amboy 
Railroad  Company.  1  Baldwin  C.  C.  R.,  205. 

James  Gfrantj  of  counsel  in  several  causes  pending  in 
the  Supreme  Court  for  parties  holding  the  bonds  of  counties 
issued  in  payment  for  stock  taken  in  Railroad  Companies, 
submitted  an  elaborate  argument  in  support  of  the  validity 
of  such  bonds,  which  was  considered  by  the  court  in  the 
determination  of  this  cause.    He  reviewed : — 

L  The  history  of  the  legislation  and  judicial  opinions 
of  the  Supreme  Court  of  Iowa  on  this  question ;  citing 
Code  of  1851,  §8  114,  670.  Acts  of  1854-5,  pp.  192,  219. 
Dvinjiqwe  CourUy  v.  The  Dubuque  and  Pacific  Railroad  Com* 
pony,  4  G.  Greene,  1 ;  The  State  v.  BisseU,  Id.,  828 ;  Clapp 
V.  Cedar  County,  8  Iowa,  15 ;  Ring  v.  Johnson  County,  6  Id., 
265 ;  McMtOan  v.  Boyles,  County  Judge,  6  Id.,  804 ;  Oaines 
V.  Robb,  8  Iowa,  199;  Stokes  v.  Scott  County,  10  Id.,  166; 
Whittaher  v.  Johnson  County,  Id.,  161. 

IL  The  question  as  determined  in  other  judicial  tri* 
bunals,  2  Kent,  810,  and  the  cases  there  cited,  Raleigh  A 
Oactin  Railroad  Company  v.  Davis,  2  Dev.  &  Batt,  451 ; 
Walker's  Am.  L.,  76,  The  People,  ex  reL  Wood,  v.  Draper,  16 
N.  Y.,  548;  Ooddin  v.  Crump,  8  Leigh,  120;  Harrison 
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Justices  V.  Holland^  8  Grat,  247 ;  Bridgport  v.  The  Housa- 
tonic  Railroad  Company^  15  Conn.,  475 ;  Nichols  et  clLy. 
The  Mayor  of  Nasvhille,  9  Humph.,  252;  LouisviUe  and 
Nashville  Railroad  Company  v.  Davison^  1  Sneed,  637 ;  Coi- 
ton  V.  The  Oommissioners  of  Lion^  6  Fla.,  610 ;  Talboi  v. 
Ikntj  9  B.  Monr.,  626;  Stack  v.  Maysville  and  Lexington 
Railroad  Company^  13  B.  Monr.,  1 ;  Maddox  v.  Oraham  A 
Knox^  2  Mete,  66 ;  Shaw  v.  Dennis^  5  Gilm.,  405 ;  Ryder 
V.  AUon  <k  a  R.  R,  18  HI.,  576 ;  Lawyer  v.  The  City  of  Alton, 
8  Scam.,  180 ;  Mason  v.  Hart  et  al,  4  Scam.,  134 ;,  Pretty- 
man  V.  The  Supervisors  of  Tazewell  County^  19  HI.,  406 ; 
Johnson  v.  Stark  County^  24  1)1.,  75 ;  Thomas  v.  Ldand^  24 
Wend.,  65;  The  People  v.  The  Mayor  of  Brooklyn,  4  Com., 
419 ;  Grant  v.  Couster,  24  Barb.,  232 ;  Clark  y.  The  (Xty 
of  Rochester,  24  Barb.,  446 ;  Bank  of  Rome  v.  The  Village  of 
Rome,  18  N.  Y.,  82 ;  Oommonwealtk,  ex  rel-  Dysart,  v.  Mc- 
WiUiams,  11  Pa.  S.  R,  61 ;  Sharpless  v.  T/ie  Mayor  of 
Philadelphia,  21  Id.,  147;  Moore  v.  The  City  of  Reading, 
Id.,  188 ;  Commonwealth  v.  The  Oommissioners  of  Allegheny, 
82  Id! ;  Oriffith  v.  Crawford,  20  Ohio,  609  ;  Cincinnati,  Wil- 
mington and  ZanesviUe  Railroad  Company  v.  Clinton  County, 

I  Ohio  State,  77 ;'  Cass  v.  Dillon,  2  Id.,  607 ;  The  State  v. 
Van  Horn,  7  Id.,  801 ;  8  Id.,  401 ;  Siien  v.  Tlie  Mayor  of 
Mobile,  24  Ala.,  591 ;  Taylor  v.  Newbem,  2  Jones'  Eq.,  141 ; 
Police  Force  v.  ITie  Succession  ofMcDonough,  8  La.  An.,  841 ; 

II  Id.,  649 ;  Parker  v.  Scogin,  1  Id.,  119 ;  a».  Louis  v.  Ahsx> 
ander,  28  Mo.,  488 ;  Strickland  v.  The  Mississippi  Railroad, 
21  Miss.,  209 ;  AspimoaU  v.  Commissioners  of  Knox  County, 
21  Howard,  539 ;  Zalinske  v.  (7.  C.  A  R.  R.  Co.,  28  How., 
881;  MygaU  y.  The  City  ofOreen  Bay,  8  Am.  Law  Reg^ 
28. 

in.  The  moral  aspect  of  the  questions ;  citing  Commonr 
weaM  V.  Commissioners  of  Allegheny  County,  82  Pa.  S. 
R.,  285 ;  The  State  v.  Van  Home,  7  Ohio,  881 ;  The  State  v. 
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The  Trustees  of  Union  Township,  8  Ohio  S.  R,  401 ;  The 
State  Bank  v.  Hunt^,  1  Dev.,  125. 

Knapp  <t  Caldwell  and  J.  F.  Wilson  for  the  appellee. 

No  written  or  printed  argument  was  found  on  file. 

Parker  Jk  Edwards  being  of  counsel  for  some  counties 
resisting  the  collection  of  interest  coupons  attached  to  rail- 
road bonds,  submitted  an  argument  which  was  considered 
by  the  court,  reviewing  the  judicial  history  of  this  question 
as  presented  by  the  decisions  of  the  Supreme  Court  in  the 
cases  above  cited ;  and  contending  that  the  question  has 
never  been  finally  settled,  and  that  stare  decisis  does  not 
apply.  In  support  of  the  proposition  that  such  bonds  and 
coupons  when  void  in  their  inception  cannot  be  rendered 
valid  by  a  transfer  to  third  parties,  they  cited  Woodwabd, 
J.,  in  Stokes  v.  ScoU  Co.,  10  Iowa,  166  ;  2  Par.  Cont,  252 ; 
12  East,  804 ;  Edward's  Prom.  Notes,  887 ;  Edwards  v. 
Docie,  4  Barn.  &  Aid.,  212 ;  Smith  v.  Strmg,  2  Hill,  24. 

Lowe,  J.  — On  the  24th  day  of  September,  1858,  a 
special  election  was  held  in  the  county  of  Wapello,  agree- 
ably to  a  notice  previously  published  by  order  of  the 
County  Judge,  for  taking  the  votes  of  the  qualified  electors 
in  fevor  of,  or  against,  the  proposition  for  said  county  to 
subscribe  $100,000  to  the  capital  stock  of  the  Burlington 
and  Missouri  River  Railroad  Company,  to  be  paid  in  the 
bonds  of  said  county,  redeemable  in  twenty  years,  bearing 
an  interest  not  exceeding  8  per  cent,  payable  annually,  to 
be  issued  upon  the  call  of  said  Company,  in  installmentfl 
not  exceeding  5  per  cent  per  month.  Said  election  resulted 
in  casting  1,067  votes  in  favor  of,  and  208  votes  against, 
the  subscription.  In  accordance  therewith  the  County 
Judge  subscribed  1,000  shares  of  $100  each,  and  afterwards 
responded  to  the  first  six  calls,  by  issuing  and  delivering 

to  said  company  the  requisite  number  of  bonds  to  the 
Vol.  XnL        45 
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amount  of  thirty  thousand  dollars.  Due  notioe  of  all  the 
other  calls  covering  the  residue  of  said  subscription  was 
given,  but  not  observed ;  and  finally  the  further  issuing  of 
bonds  in  payment  of  said  stock  was  refused ;  and  there* 
upon  on  the  30th  day  of  March,  1869,  an  information  was 
filed  upon  the  relation  of  said  railroad  company,  asking 
for  a  writ  of  mandamus  to  compel  said  county  to  issue  its 
bonds  for  the  balance  of  the  unpaid  stock.  This  informa- 
tion was  dismissed  by  jihe  court,  upon  the  demurrer  of  the 
defendant,  alleging,  in  substance,  as  the  ground  thereof,  that 
the  said  railroad  subscription  on  the  part  of  the  county  and 
its  agents  was  not  only  without  the  authority  of  law,  but 
in  violatipn  of  the  Constitution  of  this  State. 

The  record  of  the  proceeding  is  now  before  us,  present- 
ing the  same  question  in  all  its  unrelieved  force  and  per- 
plexity, to  be  decided,  we  trust,  upon  principle,  rather  than 
upon  authority.  The  supreme  tribunals  of  some  fourteen 
or  fifteen  States  have  expressed  their  opinions  upon  the 
exercise  of  this  power  by  municipal  corporations,  without 
reaching,  strange  to  say,  conclusions  that  are  satisfiictoiy 
to  the  inquiries  and  consciousness  of  the  public  heart  And 
hence  the  renewed  agitation  of  the  subject,  which,  doubt- 
lessly, will  continue  to  obtrude  itself  upon  the  courts  of  the 
country,  year  after  year,  until  they  have  finally  settled  it 
upon  principles  of  adjudication  which  are  known  to  be  of 
the  class  of  those  that  are  laid  up  among  the  fundamentals 
of  the  law,  and  which  especially  will  leave  the  capital  of 
private  individuals  where  the  railroad  era,  when  it  dawned 
upon  the  world,  found  it,  namely,  under  the  control  and 
dominion  of  those  who  have  it,  to  be  employed  in  what- 
ever field  of  industry  and  enterprise  they  themselves  may 
judge  best 

The  question,  as  presented  by  the  records  in  this  case, 
assumes  a  duplex  form,  and  is  to  be  considered  under  two 
aspects: 
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First,  whether  at  the  time  this  subscription  was  made, 
the  Legislature  had  conferred  upon  the  counties  of  this 
State  the  power  of  subscribing  to  the  capital  stock  of  rail- 
way companies ;  if  so,  then,  secondly,  whether  it  was  com- 
petent for  the  Legislature  to  pass  a  valid  act  giving  such 
power. 

The  first  division  of  the  subject  presents  no  new  question 
in  this  State,  or  in  this  court 

The  first  adjudication  upon  the  same  was  in  the  case  of 
Dubuque  County  v.  The  Dubuque  &  Pacific  Railroad  Com- 
pany (4  G.  Greene,  1),  where  it  was  held  by  a  majority  of 
the  court  that  the  power  had  been  conferred  by  §  114  of 
the  Code  of  1851,  was  followed  in  its  enunciation  by  a  very 
dear  and  able  dissenting  opinion  from  Judge  Kinney. 

The  last  decision  by  our  predecessors  was  in  the  case  of 
Stokes  et  al.  v.  The  County  of  ScoU,  (10  Iowa,  166,)  where 
it  was  held  that  this  power  had  not  been  conferred. 

The  intermediate  decisions  were  an  acquiescence  in  the 
former  of  these,  by  two  members  of  the  court,  not  upon 
the  ground  that  the  Legislature  had  in  fact  authorized  the 
exercise  of  any  such  power  by  the  cities  or  counties  in  this 
State  (for  about  this  they  had  expressed  very  great  doubts, 
and  affected  not  to  believe  it),  but  because  they  felt  them- 
selves so  much  committed  and  trammeled  by  the  previous 
dedsion  and  subsequent  legislative  recognition,  that  they 
did  not  feel  themselves  at  liberty,  from  public  considera- 
tions, to  unsettle  the  construction  which  the  first  decision 
had  given  to  the  Code  on  the  subject 

Li  this  aspect  of  the  case  it  will  be  perceived  that  the 
question  now  under  consideration  is  an  entirely  open  one 
in  this  State,  and  that  this  court  as  now  constituted  must 
pass  upon  it  as  an  original  question,  wholly  unaffected  by 
the  doctrine  of  stare  decisis ;  or,  if  influenced  at  all  by  prior 
decisions,  we  should  be  inclined  to  fbUow  the  later  rather 
than  the  earlier  opinions. 
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The  subject  of  railroad  subscriptions  by  cities  and  coun- 
ties in  their  corporate  capacity  has  elicited  a  vast  amount 
of  legal  and  speculative  discussion,  not  only  in  the  courts 
of  the  country,  but  outside  of  the  courts,  among  the  legal 
profession  and  in  our  law  journals ;  and  it  may  be  remarked, 
however  widely  the  parties  mingling  in  these  criticisms  and 
discussions  have  differed  upon  some  points,  there  is  one 
question  inseparably  connected  with  the  subject,  about 
which  there  is  and  has  been  no  disagreement  whatever;  and 
that  is,  that  municipal  corporations  under  no  circumstances 
can  exercise  such  a  power,  in  the  absence  of  an  express 
grant  from  the  General  Assembly  of  the  State. 

This  would  seem  to  be  a  concession  in  limine^  that  it  is, 
to  say  the  least,  an  extraodinary  power  which  does  not  reside 
inherently  in,  pertain  naturally  to,  form  an  incident  of,  or 
fall  within  the  scope  of,  the  powers  usually  exercised  by 
such  corporations. 

The  subscription  in  this  case  was  taken  or  attempted  to 
l>e  taken  by  the  county  of  Wapello  in  the  year  1863.  Its 
authority  for  doing  so,  if  any  it  had,  is  claimed  to  have  been 
derived  from  §  114  of  the  Code  of  1851. 

Wright,  0.  J.,  who  prepared  the  opinion  in  the  above 
case  of  Stokes  et  at  v.  The  County  of  Scott,  showed  how 
utterly  unfounded  was  and  is  this  assumption.  And  upon 
this  particular  point  in  that  case  the  court  was  a  unit 
Woodward,  J.,  dissenting  on  other  grounds,  used  the  fol- 
lowing language  with  reference  to  the  power  being  derived 
from  §  114  aforesaid : 

>*  If  the  power  exists,  it  must  have  some  other  foundation. 
But  this  is  a  subject  on  which  change  is  disastrous.  It  is 
one  on  which  we  are  bound  by  former  decisions.  It  would 
not  be  possible  for  a  judicial  opinion  to  indicate  more 
clearly  what  would  be  the  view  of  the  court,  if  it  were 
untrammeled  by  previous  decisions  and  legislative  action, 
and  were  free  to  express  its  opinions.    So  far  as  regards  the 
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existence  of  the  power,  true,  under  the  law  as  it  now  is,  I 
agree  with  the  Chief  Justice,  and  have  so  agreed  from  the 
time  the  first  case  was  presented." 

In  the  case  just  referred  to,  the  then  Chief  Justice  showed 
that  such  a  construction  was  not  only  unauthorized  by  the 
spirit  and  the  language  of  the  section  in  question,  but 
proved  affirmatively,  from  the  journals  of  the  General  As- 
sembly, that  the  Legislature  absolutely  intended,  and  did 
expressly  withhold  from  the  counties  of  the  State  the  power 
to  subscribe  to  works  of  internal  improvement 

He  demonstrated  it  in  this  way :  The  Code  Commissioners 
in  making  their  report  to  the  Legislature,  presented  that 
part  of  §  114  that  bears  upon  this  point  in  the  following 
form: 

"  The  County  Judge  may  submit  to  the  people,  at  any 
regular  election,  *  *  ♦  ♦  the  question  whether 
money  may  be  borrowed  to  aid  in  the  erection  of  public 
buildings,  whether  the  county  will  construct^  or  aid  to  con- 
struct, a!iy  road  or  bridge  which  may  call  for  an  extraordi- 
nary expenditure,  whether  t/ie  county  will  subscribe  to  any 
work  of  internal  improvement,  iccP 

This  last  clause,  after  days  of  discussion,  was  stricken 
out,  as  an  unwise  and  inexpedient  provision.  At  the  next 
succeeding  session  of  the  Legislature  a  second  attempt  by 
the  friends  of  internal  improvement,  was  made  to  have  the 
power  conferred  upon  the  counties,  but  without  success. 
After  these  two  affirmative  acts  on  the  part  of  the  General 
Assembly  to  withhold  the  power,  there  is  no  ground  left 
upon  which  to  raise  a  doubt  in  regard  to  the  real  meaning 
and  object  of  the  above  section. 

That  no  improper  or  extended  construction  should  be 
given  to  the  word  road,  the  Legislature  took  the  precaution, 
in  §  26  of  the  Code,  to  define  the  sense  in  which  it  was  to 
be  used,  limiting  its  meaning  to  that  of  an  ordinary 
"  county  road,"  "  common  road,"  or  "  state  road."    Noy?" 
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we  have  an  abundanoe  of  judicial  aathority  for  sajing  that 
a  railroad  is  neither  of  these,  for  it  has  been  held,  both  ia 
England  and  in  this  country,  upon  principle  as  well  as  upon 
authority,  that  the  construction  of  a  railway  over  lands 
already  taken  for  a  public  highway,  is  an  additional  servi- 
tude upon  the  land,  and  entitles  the  owner  to  additional 
compensation  for  right  of  way ;  and  that,  upon  this  ground, 
the  use  of  land  for  a  railroad  is  vastly  more  onerous  and 
detrimental  to  the  owner  of  the  fee.  4  Cush.,  63 ;  9  Indi- 
ana, 4SS-467 ;  8  Dana,  289. 

The  great  marvel  is,  that  this  fragment  of  legislativo 
history  should  have  escaped  the  notice  of  our  predecessoTS 
who  first  gave  a  construction  of  this  section  of  the  Code. 
Of  course,  we  are  not  at  liberty  to  suppose  for  an  instant, 
that  with  a  knowledge  of  these  facts,  they  could  have 
adopted  a  construction  so  utterly  at  variance  with  the 
known  and  declared  intention  of  the  Legislature ;  yet  that 
it  is  so,  there  remains  not  the  shade  of  a  doubt 

We  inquire,  then,  whether  the  want  of  authority  on  the 
part  of  the  county  of  Wapello  to  make  this  subscription, 
has  been  cured  or  legalized  in  any  way  by  subsequent 
legislation.  On  the  26th  of  January,  1855,  the  Legislature 
passed  two  acts,  one  to  the  effect  that  city  and  county  rail- 
road bonds  should  not  draw  a  greater  interest  than  ten  per 
cent,  but  that  they  might  be  sold  by  the  company  at  such 
discount  as  may  be  deemed  expedient  The  other  limiting 
the  time  within  which  said  bonds  should  be  issued,  and 
requiring  the  proceeds  thereof  to  be  expended  within  the 
county  issuing  them.  It  cannot  be  said  that  either  of  these 
acts  confer  the  power  in  question,  nor  do  they,  upon  their 
fiwse,  purport  to  legalize  the  power  where  it  has  been  exc^ 
cised  in  the  absence  of  any  such  grant  He  would  be  a 
bold  jurist  who  could  afl5rm  that  they  were  anything  more 
than  a  regulation  of  a  grant  or  power  already  supposed  to 
be  existing. 
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Upon  what  ground,  then,  can  the  county  of  Wapello  bo 
compelled  to  issue  and  deliver  to  the  company  these  bonds 
in  payment  of  its  subscription?  Great  stress  is  justly 
placed  upon  the  fSstctthat,  after  all^  §  114  of  the  Code,  under 
the  authority  of  which  a  majority  of  the  people  of  Wapello 
county  voted  to  subscribe  the  stock,  is  open  to  construction, 
and  inasmuch  as  the  highest  tribunal  of  the  State  has 
construed  it  to  confer  the  power,  and  by  reason  of  which 
construction  a  large  number  of  bonds  have  already  issued 
and  passed  into  the  hands  of  innocent  holders,  therefore  a 
change  of  construction  would  now  be  an  unjustifiable  inter^ 
ference  with  vested  rights.  It  must  be  remembered,  how- 
ever, that  we  are  considering  this  question  at  a  point  of  time 
when  the  force  of  this  objection  has  suffered  much  abatement, 
from  the  &ci  that  the  responsibility  of  this  change  has 
already  been  incurred  by  our  predecessors,  so  far  as  it  affects 
two  members  of  this  court,  and  that  we  are  not  at  liberty 
wholly  to  thrust  aside  the  obligation  laid  upon  us  of  con- 
sidering the  last  as  well  as  the  first  of  these  judicial 
constructions.  Hence  with  us  it  becomes  in  the  main  a 
question  of  the  first  impression.  Nevertheless,  the  writer 
of  this  opinion  is  not  insensible  of  the  great  strength  of  this 
position,  and  he  is  free  to  admit  that  if  the  question  before 
us  involved  no  other  principle  than  that  of  a  right  con- 
struction of  a  statutory  enactment,  he  could  not  be  per- 
suaded to  disturb  adjudications  under  which  large  interests 
have  been  acquired.  But,  unfortunately,  in  his  opinion, 
this  case  does  raise  a  question  of  much  graver  import,  which 
goes  back  of  the  statute,  and  which  must  find  its  solution 
in  the  personal  conscience  and  judgment  of  each  court,  in 
view  of  its  connection  with,  and  bearing  upon,  the  great 
fundamental  and  reserved  rights  of  the  citizen. 

This  brings  us  to  another  and  much  more  important 
branch  of  this  subject,  which  has  chiefly  for  its  considera** 
tion,  the  question  whether  the  L^islature  can,  under  any 
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circumstances,  pass  a  valid  law  which  will  make  it  lawM 
for  a  county  or  city  in  its  corporate  capacity  to  subscribe 
stock  in  a  railroad  company. 

The  consideration  of  this  proposition  naturally  refers 
itself  to  the  true  theory  of  our  State  government,  the  nature 
of  municipal,  and  the  character  and  responsibilities  of  rail- 
road corporations.  If  we  can  ascertain  the  relations  be- 
tween these  several  corporate  bodies,  and  the  inherent 
elements  of  power  on  which  each  is  founded,  we  may  be  able 
to  deduce  the  principle  that  ought  to  govern  in  determining 
the  question  in  controversy. 

We  commence  the  examination  of  this  subject,  first,  with 
what  we  understand  to  be  some  of  the  leading  features  or 
characteristics  of  a  railroad  corporation,  under  the  laws  of 
this  State,  together  with  the  rights,  obligations  and  respon- 
sibilities of  those  who  become  stockholders  in  such  corpora- 
tions, in  order  to  exhibit  the  bearing  and  judicial  effect  of 
a  county  railroad  subscription  upon  the  rights  of  individuals, 
for  the  lawfulness  of  such  subscription  must  depend  much 
upon  the  question  whether  the  reserved  rights  of  the  dtizea 
are  or  are  not  injuriously  affected  thereby. 

1.  A  railroad  corporation  in  this  State,  is  not  created  by 
a  special  charter  granted  directly  from  the  legislature,  but 
is  a  voluntary  association,  self  organized,  under  a  general 
incorporation  act,  which  confers  upon  them  the  ordinary 
privileges  and  franchises  that  belong  to  other  private  joint 
stock  companies. 

The. general  act  just  referred  to,  the  object  as  well  as 
the  mode  of  accomplishing  that  object,  the  law  that  regu- 
lates their  conduct,  establishes  their  rights,  and  fixes  their 
duties  and  liabilities,  show  very  conclusively  that  these 
corporations  or  extended  partnerehips,  are  essentially  private 
and  not  public ;  that  they  are  associated  capital  in  aid  of 
private  industry  and  enterprise,  directed,  to  be  sure,  in  this 
instance,  to  works  of  internal  improvement,  but  only  as  0 
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means  to  an  end,  which  end  is  the  making  of  pecuniary 
profit  in  the  business  of  common  carrier& 

Then,  again,  the  authorities  showing  such  companies 
to  be  private  corporations  are  numerous,  many  of  which  will 
be  found  collected  in  a  note  by  Bedfield  on  Bailways, 
page  6. 

2.  They  are  contracts  between  the  State  and  the  com- 
panies which  cannot  be  affected  by  subsequent  legislative 
interference ;  no  power  of  modification,  change  or  repair 
having  been  retained  in  the  law  authorizing  their  formation : 
2  Kent,  272,  marginal.  Subject  to  this  qualification,  they 
are,  nevertheless,  under  the  control  for  certain  purposes, 
and  to  a  limited  extent,  of  the  General  Assembly  of  the 
State. 

3.  They  are  voluntary, — the  condition  of  membership 
being  the  payment  of  a  certain  amount  of  stock  freely  and 
without  violence  offered  to  the  will.  It  will  not  be,  as  it 
has  not  been  contended  by  any  one,  that  the  corporation 
itself  or  any  other  power  in  the  government,  can  resort  to 
any  compulsory  process  to  compel  an  individual  citizen 
to  become  a  member  of  such  associations.  Like  all  other 
contracts,  to  become  a  party  thereto  must  be  a  matter 
of  absolute  personal  choice. 

4.  The  officers  of  these  corporations  are  elected,  and 
business  matters  which  turn  upon  a  vote,  are  all  determined 
upon  a  principle  totally  different  from  the  elective  franchise 
as  it  exists  under  the  laws  of  the  State.  Each  member  is 
entitled  to  a  vote  for  every  share  of  stock  he  may  own, 
making  thereby  the  amount  of  capital  invested  by  each 
member,  instead  of  the  number  of  individual  votes,  the 
basis  of  representation  in  r^ulating  and  controlling  all  its 
business  operations  and  interests. 

5.  The  final  caase  or  object  of  these  moneyed  associations 
is  to  engage  in  and  carry  on  the  business  of  <^mmon  car^ 
Tiers.    That  they  are  such,  see  Bedfield  on  Bailways,  284. 

Vol.  XTTT.    51 
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It  is  said  to  be  an  elementary  principle  of  law  that  all  who 
carry  goods  or  persons  for  all  who  apply,  are  common  car- 
riers ;  and  as  this  is  the  thing  which  railway  corporations 
hold  themselves  out  to  the  public  to  do,  it  follows  that  they 
stand  before  the  world  in  this  attitude,  charged  with  all  the 
hassards  and  extraordinary  responsibilities  which  attach 
themselves  to  this  relation,  subject  to  the  same  laws  which 
control  the  action  and  fix  the  liabilities  of  all  other  classes 
of  common  carriers. 

It  is  proper,  in  this  connection,  that  we  should  allude  to 
the  nature  and  extent  of  some  of  these  risks  and  liabili- 
ties. 

They  are  insurers  for  the  safe  and  speedy  transportation 
of  goods,  freight  and  baggage.  This  covers  every  descrip- 
tion of  loss  and  damage,  not  occasioned  by  the  elements, 
and  the  enemies  of  the  country.  They  are  responsible  for 
the  greatest  care  for  the  safe  transit  of  their  passengers,  and 
answerable  for  the  smallest  negligence  by  which  death  or 
personal  injuries  ensue,  or  other  detriment  to  third  persons 
and  domestic  animals.  These  risks  are  the  more  imminent 
for  the  reason  that  these  companies  are  necessarily  com- 
pelled to  employ  a  large  number  of  servants  and  agents, 
for  whose  laches  on  the  one  hand,  and  promptness  and 
fidelity  on  the  other,  they  are  responsible. 

These  characteristic  outlines  of  a  railway  stand  in 
marked  contrast  with  those  of  municipal  corporations. 
The  latter  are  public,  not  private,  political  not  trading  and 
speculative,  corporations.  They  have  no  contract  func- 
tions to  be  impaired,  or  faith  to  pledge.  They  exist 
simply  at  the  will  of  the  legislature,  subject  to  be  altered, 
extended,  or  blotted  out  of  existence.  They  are  sometimes 
styled  quasi-corporations,  because  they  do  not  possess  all 
the  incidents  that  belong  to  corporations  that  have  been 
organized  for  commercial,  manufacturing,  trading,  and  the 
various  details  of  internal  improvement 
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In  other  words,  they  are  invested  with  corporate  attri- 
butes svh  mjodo^  that  is,  for  special  ends  and  local  necessities. 
They  may  be  said  to  occupy  the  place  of  intermediate 
agencies  or  instruments  of  government,  standing  between 
the  people  and  the  sovereignty  of  the  State,  for  the  purpose 
of  devising  and  executing  certain  local  police  regulations 
which  it  would  be  inconvenient,  if  not,  indeed,  impractica- 
ble in  some  instances,  to  do  directly  by  the  legislature. 
Their  powers  are  all  derived,  and  being  purely  civil  and 
political,  they  cannot  overstep  the  boundary  that  limits 
their  true  municipal  province. 

Almost  from  the  necessity  of  the  case,  municipal  corpora- 
tions must  move  in  their  appropriate,  and  prescribed  orbits, 
outside  of  which  they  have  no  privileges,  nor  can  they 
Intimately  exercise  any  power  or  superintendence— unless 
in  a  few  exceptional  cases,  touching  guarantied  regulations, 
the  supply  of  water  to  cities,  &c.  These  objects,  promoting 
alone  the  comfort  and  health  of  those  within,  are  strictly 
municipal,  although  the  money  to  be  expended,  and  the 
mieans  to  be  employed  in  securing  them,  may  be  external 
to  the  chartered  limits  of  the  city. 

The  condition  of  membership  in  these  corporations  is 
not  that  of  the  payment  of  a  given  sum  of  money,  but 
simply  a  residence  therein,  under  the  implied  obligation, 
however,  that  such  resident  will  yield  a  submission  in  obe- 
dience to  their  police  regulations,  and  share  their  just  pro- 
portions of  the  burdens  imposed  in  the  execution  of  their 
various  trusts.  These  burdens  come  in  the  form  of  taxes, 
to  levy  which  is,  to  be  sure,  an  attribute  of  sovereignty, 
but^  under  the  peculiar  plan  or  economy  of  our  State  gov- 
ernment, is  shared  in,  to  a  limited  extent,  by  counties  and 
cities,  and  even  school  districts.  To  these  several  quasi* 
corporations  are  confided  distinct  trusts;  they  move  there- 
fore in  spheres  separate  and  distinct  from  each  other.  If  a 
School  district  should  levy  and  attempt  to  collect  a  tax 
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foreign  to  the  objects  of  the  common  school  system,  the  act 
by  common  consent  would  be  pronounced  invalid.  If  a 
city  should  tax  its  inhabitants  to  build  a  court  house  for 
the  benefit  of  the  whole  county,  or  to  defray  the  expenses 
of  the  district  court,  the  act  would  encounter  at  once  the 
resistance  of  such  inhabitants  as  unjust  and  unequal. 

It  will  also  be  conceded  that  counties  in  exercising  the 
taxing  power  must  be  restricted  to  purposes  alone  muni- 
cipal and  local.  The  citizens  of  a  particular  county  can- 
not be  taxed  separately  for  an  object  in  which  the  public 
at  large  is  generally  interested,  nor,  on  the  other  hand, 
should  the  whole  State  be  taxed  for  an  object  partial,  aitd 
limited  in  its  benefits  to  a  single  county.  Chancellor  Kent 
'  in  his  Commentaries,  voL  2, 381,  expresses  the  true  doctrine 
on  this  subject  when  he  remarks :  "  Every  person  is  enti- 
tled to  be  protected  in  the  enjoyment  of  his  property,  not 
only  from  invasion  of  it  by  individuals,  but  from  all 
unequal  and  undue  assessments  on  the  part  of  the  govern- 
ment *  *  ♦  ♦  The  citizens  are  entitled  to  require 
that  the  Legislature  itself  shall  cause  all  public  taxation  to 
be  Mr  and  equal  in  proportion  to  the  value  of  the  property, 
so  that*  no  one  class  of  individuals,  and  no  species  of  pro- 
perty, may  be  unequally  or  unduly  assessed." 

All  this  the  people  of  this  country  very  well  understand, 
and  have  readily  acquiesced  in  the  taxing  power  without 
complaint,  as  it  has  generally  been  exercised.  Nor  has 
there  been  much  conflict  of  opinion  respecting  what  are, 
and  what  are  not,  legitimate  objects  of  municipal  regulation 
and  superintendence,  until  cities  and  counties  began  to  in- 
volve their  citizens  in  heavy  liabilities  by  subscribing  in 
their  corporate  -capacities,  stock  in  railway  companies. 
This,  from  the  beginning,  has  been  regarded  by  many  as 
an  alarming  innovation  upon  the  rightful  province  of  these 
corporations,  and,  as  a  consequence,  has  been  the  £ruitfal 
0ouice  <^  much  l^al  controversy.    It  is  admitted  that^  as 
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the  counties  have  been  heretofore  constituted,  as  instru- 
ments of  government  they  could  not  lawfully  make  such 
subscriptions  without  an  additional  special  grant  of  power 
from  the  Legislature  to  enable  them  to  do  so.  This,  at  the 
threshold,  proves  the  power  to  be  preternatural.  In  our 
judgment  it  is  more, — ^it  is  wTioUy  unjustifiable,  and  is  not, 
and  cannot  be,  derived  fix)m  the  revenue  power  of  the 
county,  at  all.  Why?  Because  county  revenue  must  be 
paid  into  the  county  treasury.  There  is  no  other  deposi- 
tory where  it  can  lawfully  go,  or  be  placed.  When  there, 
it  must  be  under  the  control  and  disbursements  of  the 
county  agents.  No  other  authorized  agencies  or  oflScers 
have  a  right  to  touch  it  Then,  again,  it  must  be  applied, 
through  the  regularly  constituted  agents,  to  public  and  not 
to  private  objects, — ^that  is  to  say,  to  matters  pertaining  to 
the  internal  policy  of  the  county,  in  which  all  its  citizens 
have  a  common  interest 

Now  what  is  the  case  with  a  railroad  subscription  ?  As 
a  matter  of  form  it  is  called  a  tax,  and  as  a  matter  of  con- 
venience it  is  collected  by  the  same  process  as  county 
revenue.  But  is  it  treated  as  county  revenue  after  it  is 
collected?  Does  it  go  into  the  county  treasury?  Is  it 
collected  and  paid  out  by  county  agents,  for  county  pur- 
poses? The  fact  is,  the  county  has  nothing  to  do  with  it 
after  its  collection ;  it  is  applied  in  payment  of  the  railroad 
subscription,  goes  into  the  treasury  of  a  private  railroad 
company,  is  alone  controlled  and  paid  out  by  its  officers 
for  purposes  pertaining  to  their  own  private  schemes  of 
trade  and  speculation.  To  call  it,  under  such  circumstances, 
a  county  tax,  is  simply  a  solecism  in  language.  The  true 
test  to  determine  the  character  of  a  particular  fund  is  the 
use  to  which  it  is  to  be  applied  and  not  the  name  that  may 
be  given  to  it,  as  a  pretext  for  raising  the  same  under  the 
cover  or  pretense  of  a  tax. 
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I^  then,  a  county  railway  subscription  cannot  be  legiti- 
mately based  upon  and  paid  out  of  the  county  revenue, 
the  power  to  make  the  subscription  must  £Edl  to  the  ground 
— ^for,  if  the  right  exists  at  all,  it  must  be  deduced  from 
the  taxing  power,  not  only  as  it  is  exercised  in  the  mode 
of  its  collection,  but  in  its  custody,  management,  and  appli- 
cation to  the  local  necessities  of  the  county.  We  are  not 
unadvised  of  the  answer  which  the  Kentucky,  Ohio  and 
some  other  courts  have  usually  made  to  this  view  of  the 
subject  At  the  proper  place  we  will  state  the  substance 
of  that  answer,  and  the  reason  why  it  fails  to  be  satis- 
fiskctory  tou& 

As  yet  we  have  only  developed,  in  part,  the  principle 
involved  in  the  subject  of  this  controversy. 

Having  already  stated  the  most  striking  characteristics 
of  railway  and  municipal  corporations,  in  order  that  we 
might  be  able  more  clearly  to  bring  out  in  appreciable  re- 
lief the  practical  bearing  which  county  subscriptions  have 
upon  the  re&erved  rights  of  protesting  citizens,  we  will 
endeavor  to  complete  the  picture,  by  running  out  a  little 
more  in  detail,  some  of  the  consequences  flowing  fix>m  such 
a  relation. 

It  must  be  remembered  that  when  counties  subscribe 
stock  in  a  railway  company  they  take  upon  themselves  the 
duties  and  responsibilities  conmion  to  all  other  stockhold- 
ers ;  that  they  subject  themselves,  not  only  to  the  law  that 
governs  private  corporations,  but  the  by-laws  and  regula- 
tions that  may  be  adopted  from  time  to  time  for  the 
government  of  the  company,  and  to  that  extent  it  presents 
the  anomaly  of  a  public  corporation,  possessing  some  of 
the  attributes  of  a  government,  subordinating  itself  to  the 
behests  of  a  private  joint  stock  company  formed  for  the 
purposes  of  trade  and  pecuniary  profit 

Not  only  so,  but  the  county  embarks  itself  with  all  its 
citizens,  in  the  hazardous  business  of  conmion  carriers,  with 
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all  its  Stern  and  extraordinary  liabilities ;  so  that  the  two 
hundred  unwilling  citizens  of  Wapello  county  who  pro 
tested  against  changing  their  business  relations,  will  not  only 
be  compelled  to  pay  their  proportional  part  of  the  capital 
stock  to  launch  the  enterprise,  but  must  necessarily  incur 
the  risk  and  the  expense  of  carrying  on  the  undertaldng  as 
long  as  they  reside  and  hold  property  in  the  county,  or  the 
Company  continue  in  esse.  We  have  already  alluded  to 
the  nature  and  stringency  of  the  duties  and  responsibi- 
lities of  common  carriers.  The  liability  of  the  citizens  of 
Wapello  county,  for  losses,  failures,  accidents,  damages, 
resulting  jfrom  the  negligence  of  railway  servants,  is  not 
limited  to  their  own  county,  for  these  things,  but  wherever 
they  may  occur  along  the  whole  line,  from  the  Mississippi 
to  the  Missouri  river.  ' 

Still  more,  if  the  railway  company,  of  which  the  county 
of  Wapello  becomes  a  stockholder,  should  form  a  running 
connection  with  other  distinct  lines,  stretching  across  the 
continent  to  the  Atlantic  coast,  and  should  sell  tickets,  and 
check  baggage  for,  or  over,  the  route,  which  is  now  usually 
done,  it  has  been  held  that  an  action  will  lie  against  either 
company  for  loss  of  baggage  and  detriment  to  passengers. 
4  Seld.,  37 ;  Eedfield  on  Railwaya 

If  a  loss  occurs  anywhere  upon  this  continuous  line,  the 
citizen  of  Wapello  county  may  be  made  liable  for  his  Mr 
proportion  of  the  same.  These  losses  are  frequent,  and 
sometimes  exceedingly  heavy. 

If  the  Burlington  and  Missouri  B.  B.  Co.  should  be  sued 
and  held  liable,  the  county  of  Wapello,  like  individual 
stockholders,  is  bound,  under  certain  contingencies,  by  the 
laws  of  this  State,  to  pay  her  proportional  share  of  such 
losses  out  of  her  separate  property.  See  §  689  of  the  Code 
of  1851.  This  section,  to  be  sure,  is  now  modified  by  the 
Session  Laws  of  1858,  chapter  119,  so  as  to  limit  the  indi- 
vidual liability  to  the  amount  of  stock  held  by  such  member. 
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Subject  to  this  section,  as  thus  modified,  it  is  competent 
for  the  company,  it  is  true,  to  exempt  the  private  property 
of  its  members  from  liability  for  corporate  debts.  In  the 
case  before  us,  the  plaintiff  have  done  this  in  adopting  their 
articles  of  incorporation.  But  it  was  equally  their  right  to 
have  organized  their  Company  upon  the  individual  liability 
basis,  and  it  is  made  their  duty,  under  §  678  of  the  Code, 
in  publishing  a  notice  of  their  organization,  to  state  whether 
private  property  is  to  be  exempt  from  the  corporate  debts. 
It  is  believed  by  some  that  this  they  may  do  yet,  if  they 
choose,  by  altering  the  articles  of  incorporation,  and  fixing 
the  individual  liability  of  their  members  within  any  pre- 
scribed limit  or  maximum. 

Whether  they  shall  ever  exercise  this  right,  is  immaterial 
to  this  argument.  The  &ct  that  they  have  the  power  to  do 
so,  and  may  exercise  it,  and  the  further  fiact  that  under  the 
provisions  of  §  689,  above  referred  to,  they  may  be  held 
individually  liable  under  the  contingency  therein  specified 
is  sufiScient  to  exhibit  the  principle  we  are  trying  to  develop. 
We  will  suppose,  then,  that  the  contingency  in  question 
does  happen,  and  a  large  judgment  is  obtained  against  the 
Burlington  and  Missouri  R.  R  Co.  for  some  of  the  thousand 
losses  and  accidents  for  which,  as  common  carriers,  they 
are  liable.  This  judgment  should  be  satisfied  out  of  the 
corporate  property  of  the  company.  But  all  know  that 
this  property,  as  a  matter  of  necessity,  and  not  generally 
from  any  feult  of  the  company,  is  ordinarily  covered  with 
mortgages,  given  to  raise  money  for  the  construction  of  the 
road,  and  cannot  be  reached  by  execution.  The  conse- 
quence is,  that  each  stockholder,  in  the  case  supposed,  is 
liable  to  an  amount  equal  to  the  stock  he  has  invested. 
Where  a  county,  in  its  corporate  capacity,  has  taken  stock 
in  a  railroad,  we  suppose  it  will  have  to  pay  its  proportion 
of  this  judgment,  in  the  same  manner  that  the  original 
subscription  was  paid,  by  a  tax  levied  upon  the  property 
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of  each  dtizen,  in  proportion  to  the  assessed  value  thereof 
If  any  citizen  of  the  county,  having  property,  refiises  to 
pay  the  contribution  assessed  upon  his  property,  he  may 
be  coerced  to  do  so  by  a  forced  sale  of  the  same. 

Now,  when  he  pays  this  money,  who  gets  it?  Does  the 
county?  Is  it  applied  to  any  local  or  municipal  purpose  in 
which  the  people  of  the  county  have  a  common  interest? 
By  no  means.  It  is  not  even  applied  to  any  purpose  con- 
nected with  the  construction,  repair,  or  maintenance  of  the 
railway,  the  building  of  which  was  made  the  pretext  or 
foundation  of  the  original  subscription.  It  goes  into  the 
pockets  of  a  private  individual,  for  an  injury  or  loss  which 
lie  had  sustained  as  passenger,  or  as  a  consignor  of  goods, 
on  a  railway  operated  by  the  company  as  a  common  carrier. 
In  other  words,  the  payment  of  the  money  is  due  alone  to 
the  fact  that  the  party  paying  it  is  engaged  in  the  business 
of  a  common  carrier,  and  has  incurred  a  liability  incident  to 
that  business,  which  the  law  requires  should  be  liquidated. 
Such  a  liability  is  the  necessary  and  legal  consequence  of 
the  relation  which  he  holds  to  the  business  community  as 
a  common  carrier.  If  his  property  can  be  taken  to  pay 
losses  of  this  description,  that  proves  beyond  doubt  the 
existence  of  such  a  relation. 

I  have  shown  by  the  laws  of  this  state,  that,  under  cer- 
,tain  circumstances,  the  individual  property  of  the  citizen 
of  Wapello  county,  can  be  taken  to  pay  the  debts  of 
this  company,  growing  out  of  their  responsibilities  as  car- 
riers. 

Now,  how  did  the  two  hundred  citizens  of  Wapello,  who 
voted  against  the  railroad  subscription,  come  to  hold  this 
business  relation  with  the  public?  By  their  own  choice? 
The  result  of  their  own  untrammeled  will  ?  We  have  seen 
that  it  was  not  The  only  answer  that  can  be  given  to  this 
question,  is,  that  it  was  in  consequence  of  an  act  of  the 
L^islature,  conferring  the  power  on  the  county  of  Wapello 
Vol.  Xm.    62 
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to  subscribe,  in  her  municipal  capacity,  stock  in  a  railroad 
company.  Nothing  can  be  clearer  to  the  mind  of  the 
writer  of  this  opinion  than  that  the  exercise  of  this  power 
and  freedom  in  the  choice  of  pursuits  cannot  stand  together. 
If  such  a  law  can  be  upheld  as  a  rightful  exercise  of  legisla- 
tive power,  then  the  reserved  rights  of  the  citizen,  as  well 
as  the  guaranties  of  the  Constitution,  are  all  a  myth. 

That  the  Legislature  could  pass  a  law  which  would  com- 
pel each  property  holder  in  the  county  to  take  one  or  more 
shares  in  a  railroad  company,  none  will  pretend  Why  ? 
Because  such  a  law  would  strike  not  only  at  the  principle 
of  property,  but  would  be  a  wholly  unjustifiable  constraint 
over  the  minds  of  men  in  the  choice  of  their  business  pur- 
suits. Yet  between  such  a  law,  and  the  one  we  are  dis- 
cussing, there  is  no  difference  in  their  practical  effect  For, 
under  either  law  they  are  alike  made  parties  to  a  contract 
against  their  will,  embarked  in  a  business  not  of  their  own 
choosing,  required  to  pay,  perhaps,  about  the  same  amount 
of  money  as  capital  stock,  and  subject  to  the  same  liabilities 
as  carriers. 

If  there  is  any  difference,  the  law  we  are  considering  is 
the  more  objectionable  of  the  two ;  for  the  citizen  who  is 
implicated  as  a  quasi-member  in  the  operations  of  a  private 
joint  stock  company,  through  some  mystical  relation  which 
he  sustains  to  the  county  as  a  body  politic,  he  has  no  per- 
sonal control  or  voice  in  the  management  of  the  business 
of  the  company,  whilst  his  responsibility  for  mismanagement 
is  or  may  be  personal.  Not  only  so,  but  should  he  grow 
weary  of  the  enterprise,  and  would  fain  dissolve  his  connec- 
^  tion  therewith,  he  cannot  sell  out  as  could  an  individual 
stockholder,  nor  buy  himself  off,  nor  give  away  his  interest 
in  the  concern  in  order  to  avoid  further  responsibility.  His 
only  alternative  to  effect  such  an  object,  is  to  abdicate  his 
home,  sell  his  property,  and  remove  from  the  county. 
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Now,  we  desire  to  ask  upon  what  principle  this  legislative 
interference  with  the  business  pursuits  of  men  can  be  justi- 
fied. We  are  told  that  county  and  city  railroad  subscriptions 
have  been  upheld  as  valid  by  the  courts  of  all  the  States 
where  the  question  of  their  validity  has  been  raised.  Grant- 
ing this  to  be  true,  yet  these  decisions  have  been  made  in 
many  instances  by  divided  courts,  and  they  have  failed  to 
compose  the  doubts  of  multitudes  of  professional  and 
unprofessional  men,  who  affect  to  believe  that  they  are  at 
war  with  natural  justice. 

Again,  we  do  not  feel  at  liberty  to  adopt  these  adjudica- 
tions unchallenged,  for  the  reason  that  they  have  aU  been 
made  with  special  reference  to  the  statutory  and  constitu- 
tional law  of  their  respective  localities.  This  prudence  we 
feel  bound  to  imitate,  for  it  is  possible  they  may  be  right, 
and  still  the  exercise  of  the  power  under  the  laws  and 
Constitution  of  this  State,  be  wholly  unauthorized.  Never- 
theless, we  wish  to  look  a  littie  into  the  foundation  of  this 
power  as  it  has  been  presented  by  a  number  of  the  courts, 
as  well  as  some  of  the  more  prominent  grounds  upon  which 
its  exercise  is  predicated  and  justified. 

First  It  is  claimed  that  the  General  Assembly  of  a  State 
possesses  all  legislative  authority  not  delegated  to  the 
(reneral  Government,  or  prohibited  by  its  own  Constitution ; 
that  the  bill  of  rights,  as  enumerated  in  the  Constitution, 
must  be  referred  to  as  the  basis  of  judicial  decision;  that  it 
is  not  in  the  power  of  the  court  to  enlarge  this  list  of  rights ; 
that  such  extension  would  involve  an  alteration  of  the 
instrument ;  that  if  the  court  can  add  to  the  reserved  rights 
of  the  people,  they  can  also  take  them  away ;  that  outside  of 
the  rights  enumerated  in  the  Constitution  lies  a  vast  field 
of  power  not  reserved,  prohibited,  or  given  away,  over 
which  the  Legislature  has  fiiU  and  uncontrolled  sway;  that 
their  use  of  this  power  is  only  confined  by  their  discretion, 
and  not  the  subject  of  judicial  animadversion* 
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Thb  argument  is  based  upon  the  idea  that  inasmuch  as 
the  Constitution  withdraws  from  legislative  interference,  a 
certain  specified  list  of  rights,  without  any  allusion  to,  or 
recognition  of  other  reserved  rights,  that  therefore  these 
others,  if  any  there  may  be,  are  not  within  the  protection  of 
the  courts,  but  must  be  redressed,  if  abused,  by  arguments 
addressed  to  the  Legislature  itself,  and  not  to  the  courts. 

The  soundness  of  this  interpretation  of  a  Constitutioii 
framed  in  the  inauner  suggested  in  the  argument,  need  not 
bvi  dcnijd  or  affirmed  by  us,  for  the  reason  that  we  must 
view  this  question  of  legislative  power  from  the  stand-point 
of  our  own  State  Constitution. 

The  Constitution  of  Iowa  seems  to  have  been  written 
upon  entirely  a  different  theory,  and  utters  quite  another 
language,  the  words  of  which  must  furnish  the  only  criterion 
by  which  we  are  to  determine  the  rightful  exercise  of  a 
given  power.  The  first  article  of  our  Constitution  contains 
an  enumeration  of  certain  fundamental  rights ;  but  it  also 
contains  a  positive  negation  of  the  presumption  that  this 
specified  list  excludes  the  existence  of  others,  for  the 
last  section  of  this  article  declares  that  "  this  enumerauon  of 
rights  shall  not  be  construed  to  impair  or  deny  others^  retained 
by  the  peopled 

The  object  of  this  saving  clause,  we  suppose,  was  to 
guard  not  only  against  the  above  construction  given  to 
bills  of  right,  not  containing  any  such  reservation,  but 
to  bring  these  unenumerated  rights  retained  by  the  people, 
founded  equally,  it  may  be,  upon  natural  justice  and  com- 
mon reason,  as  those  that  are  specified  within  the  censor- 
ship of  courts  of  justice,  when  even  they  shall  be  assailed, 
"What  other  tribunal  in  the  government  can  be  invoked  to 
checkmate,  such  an  abuse  of  unauthorized  power?  Our 
bill  of  rights  allows  the  taking  of  private  property  for 
public  use,  upon  making  compensation  therefor^  but 
does  not  prohibit  in  terms  the  taking  of  private  property 
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for  private  use.  If  this  should  be  done  by  an  act  of  the 
Legislature  against  the  protestations  of  the  owner,  would 
it  not  be  as  flagrant  an  abuse  of  legislative  authority,  as 
would  the  taking  of  private  property  for  public  use  with- 
out compensation  7 

The  latter,  it  is  true,  is  expressly  excepted  from  the  gen- 
eral power  of  the  Legislature,  but  ought  not  the  former  to 
find  equal  security  and  protection,  recognized  as  it  is, 
under  the  saving  clause  in  the  bill  of  rights  referred  to  ? 
And  we  ask,  who  is  authorized  to  say  that  the  judges  of 
some  of  the  States,  where  this  power  has  been  upheld,  and 
especially  Judge  Black,  in  his  very  able  and  learned 
opinion  in  the  case  of  Sharpless  v.  T?ie  Mayor  of  Philadd- 
phioj  12  Penn.  S.  R,  147,  would  have  adopted  the  line 
of  argument  above  indicated,  if  the  Constitution  of  these 
States,  and  that  of  Pennsylvania  had  contained  a  similar 
saving  clause  in  the  bill  of  rights,  to  that  in  the  Constitu- 
tion of  this  State?  To  say  the  least  of  it^  we  think  it 
questionable. 

Second.  Besides  the  doctrine  that  the  Constitution  allows 
the  Legislature  the  use  of  every  power  which  it  does  not 
positively  prohibit,  a  theory  which  we  have  attempted  to 
show  is  inconsistent  with  the  acknowledged  rights  reserved 
and  secured  under  our  plan  of  government  The  right  to 
tax  the  property  holders  of  public  corporations  to  aid  pri- 
vate joint  stock  companies  in  building  railways,  is  referred 
to  considerations  like  these— that  railroads  are  calculated  to 
develope  the  resources  of  the  State,  and  promote  the  hap- 
piness and  prosperity,  the  social  and  commercial  intercourse 
of  her  citizens ;  that,  therefore,  the  State  is  charged  with 
the  duty  of  encouraging  and  building,  or  aiding  in  build- 
ing, these  great  thoroughfares,  that  in  accomplishing  this, 
she  may  employ  means  adapted  to  the  end :  Do  it  directly 
herself  through  the  power  of  taxation,  and  the  employ- 
ment of  such  extrinsic  agencies  as  may  be  necessary  to 
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carry  forward  the  uadertaking ;  or  she  may  do  it  indirectly 
through  the  instrumeDtality  of  counties,  cities  or  even 
private  corporations ;  that  if  she  adopts  this  latter  course, 
it  involves  no  other  principle  than  the  dunce  of  means, 
which  she  has  a  right  to  make.  Again,  that  if  die  State 
could  do  the  whole  work  herself,  she  can  do  a  part ;  and 
that  this  includes  the  right  to  select  the  method  of  effecting 
the  same.  That  if  she  could  aid  private  corporations  to 
build  railroads,  the  use  of  which  is  public,  by  the  right 
of  eminent  domain,  so  she  could  by  the  power  oi  taxa- 
tion ;  and  this  latter  power,  she  may  lawfully  transfer  to 
her  subdivisions  to  be  used  by  them  for  the  same  end. 
That  the  right  of  eminent  domain  and  taxation  attach  aa 
an  incident  to  the  power  of  government,  that  inasmuch. 
as  the  former  may  be  rightfully  exercised  in  granting  the 
right  of  way  to  private  corporations  in  constructing  rail- 
ways; it  carries  with  it  the  right  to  employ  the  latter 
power  in  aid  of  such  enterprises,  that  if  the  Legislature 
can  create  a  debt,  and  lay  taxes  on  the  whole  people  for  a 
work  of  general  interest,  it  may  with  equal  propriety  allow 
the  people  of  a  particular  county  to  tax  themselves  to  pro- 
mote, in  a  similar  manner,  a  public  work  in  which  they 
have  special  interest;  that  the  matter  of  authorizing  coun- 
ties to  take  stock  in  railway  companies  may  be,  it  is 
true,  an  unwise  and  independent  policy,  liable  to  very- 
great  abuse,  still  it  does  not  fall  within  any  of  the  prohibi- 
tory clauses  of  the  Constitution,  and  therefore,  it  must 
like  all  other  improvident  legislation,  find  its  corrective  in 
the  action  of  the  General  Assembly,  and  not  in  the  doc- 
trine of  the  courts. 

The  foregoing  really  is  the  substance  of  the  argument  as 
we  have  been  able  to  collate  and  condense  the  same  fix>ni 
the  different  adjudications  made  use  of  to  sustain  the  validity 
of  an  act  of  the  Legislature,  empowering  municipal  corpora- 
tions to  become  stockholders  in  railway  companies. 
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That  the  reasons  on  which  the  argument  is  founded  are 
exceedingly  plausible  none  can  very  well  deny;  that  they 
are  not,  however,  exhaustive  of  the  argument,  as  appli- 
cable to  the  laws  and  Constitution  of  the  State,  we  must 
insist  The  question  is  not  whether  the  State  may  not 
lawfully  construct  and  maintain  by  herself,  or  through  her 
subdivisions,  a  system  of  public  roads,  indudixig  Tailwaya 
nor  whether  she  may  not^  iir  accomplishing  this  legiti- 
mate object,  levy  a  tax  upon  her  citizens ;  nor  whether 
she  may  not  even  aid  private  corporations  as  a  choice 
of  means,  to  an  end  in  effecting  the  same  object.  All 
this  may  be  conceded,  nevertheless  this  obligation  of 
the  State,  in  this  aspect  of  the  question,  is  made  the  chief 
predicate  of  the  above  argument,  as  we  understand  it, 
whereas,  it  is  only  the  incident  which  seems  to  have  been 
illogically  exalted  above  the  principal  question  in  contro- 
versy. The  complaint  is  not  that  the  object  is  unlawful, 
or  unconstitutional,  but  that  the  method  of  obtaining  the 
object  is.  The  rights  of  a  citizen  may  be  as  injuriously 
affected  by  the  unlawful  character  of  the  means  employed 
to  accomplish  a  given  object,  lawful  in  itself,  as  by  the  com- 
mission of  an  unlawful  act  To  illustrate :  the  Legislature 
has  the  power  to  alter  and  change  the  law  of  the  remedy, 
but,  in  exercising  this  power,  it  must  adopt  a  constitutional 
mode,  and  it  cannot  do  it  in  a  manner  (as  has  frequently 
been  attempted,)  to  impair  the  obligation  of  contracts,  other- 
wise the  law,  to  that  extent,  would  be  a  nullity.  So,  to 
tax  a  citizen,  to  keep  up  a  system  of  highways  in  his  county, 
of  which  he  has  the  free  use,  in  common  with  all  the  other 
citizens  of  the  county,  the  payment  of  which  involves  him 
in  no  contract  obligations,  and  is  followed  with  no  future 
liabilities,  or  personal  annoyances,  is  one  thing;  while  the 
levy  of  coercive  contributions,  ostensibly  for  a  similar  pur- 
pose, but  in  such  manner  as  not  to  give  him  or  the  public 
an  unrestrained  use  of  the  way,  in  the  construction  of  which 
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money  was  expended,  yet  which,  nevertheless,  has  the 
inevitable  effect  to  change  his  business  relations,  fix  upon 
him  thcobliprations  of  contract,  as  well  as  the  responsibility 
of  a  carrier,  altogether  adiffeTSTirthing.  We  have  already 
demonstrated  the  practical  e£fect  which  a  municipal  rail- 
road subscription  has  upon  the  individual  rights  of  citizens 
of  such  municipalities  in  the  State.  If  we  are  correct  in 
our  statement  of  this  effect,  and  the  conclusions  drawn 
therefrom,  we  cannot  but  think  they  coi^stitute  a  decisive 
answer  to  the  argument  upon  which  we  are  commenting. 
That  argument,  in  the  condensed  form  in  which  we  present 
it,  seems,  it  is  true,  to  overlook  this  aspect  of  the  case,  and 
it  is  possible  that  the  same  consequences  do  not  flow  firom 
a  county  becoming  a  stockholder  in  a  private  railway  com- 
pany, as  it  respects  the  rights  and  liabilities  of  the  citizen 
taxpayer  in  those  States,  as  it  does  in  this  State.  Althou^ 
some  of  the  courts  have  intimated  the  possibility  of  such 
being  the  result,  and  deprecated  the  exercise  of  this  power 
as  dangerous  and  extraordinary. 

Believing  that  we  have  exhibited  a  principle  underlying 
this  power  which  practically  overturns  one  of  the  reserved 
and  fundamental  rights  of  the  citizen,  that  of  making  his 
own  contracts,  choosing  his  own  business  pursuits,  and 
[managing  his  property  and  means  in  his  own  way,  and 
which,  under  the  Constitution  of  this  State,  however  it  may 
be  elsewhere,  entitles  him  to  the  intervention  and  protec- 
tion of  the  courts,  we  are  willing  to  risk  the  consequences 
resulting  from  the  exercise  of  such  a  power,  as  furnishing 
a  sufficient  answer  in  itself  to  all  the  reasons  which  have 
been,  or  may  be,  assigned  in  favor  of  its  exercise. 

If  any  will  take  the  trouble,  especially  of  those  who 
believe  the  law  possesses  the  dignity  of  a  science,  and 
holds  an  exalted  rank  in  the  empire  of  reason,  to  analyze 
this  question  with  reference  to  the  principles  and  the  theory 
of  our  own  political  organization,  he  will  discover  that  it 
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does  implicate  a  right  which,  in  importance,  is  above  all  or 
any  interest  connected  with  the  business  relation  or  the 
physical  improyements  of  the  county. 
*"  Tliew  aw  various  other  objections  totfae  enomuiu  uf  tlflg 
power  in  this  connection  and  in  this  particular  case,  which 
it  might  be  interesting  to  discuss,  but  we  forbear  except 
as  to  one,  to  which  we  make  very  brief  allusion.  It  relates 
to  the  necessary  inequalities  of  burdens  thrown  upon  the 
citizens  of  Wapello  county,  in  the  event  they  are  required 
to  pay  the  subscription  of  $100,000.  When  paid  it  is 
expended  in  building  a  railway  from  the  City  of  Burling- 
ton on  the  Mississippi  river  to  some  point  on  the  Missouri 
river,  stretching  across  the  entire  State.  Neither  the  work 
therefore,  nor  Uie  benefits  thereof  are  confined  to  the  county 
of  Wapello,  but  is  of  general  interest  as  well  as  special,  and 
therefore  comes  within  the  sphere  and  duty  of  the  State  to 
see  (if  the  work  is  to  be  constructed  by  a  tax),  that  thcx 
burden  is  borne  equally  by  the  whole  people.  For  if  the 
county  of  Wapello  is  made  to  pay  so  large  a  sum  on  a  work 
not  of  local,  but  confessedly  of  state  importance,  whilst  an 
adjoining  county,  equally  interested  and  benefited,  is  re- 
quired to  pay  nothing,  the  inequality  would  be  both  flagrant 
and  oppressive,  and  should  not  be  suffered. 

The  doctrine  in  consonance  with  the  theory  of  our  poli- 
tical system  is,  local  governments  for  local  objects,  and  state 
government  for  objects  of  general  interest  These  princi- 
ples were  very  clearly  expounded  by  Mr.  Binney,  of  Phila- 
delphia, in  an  opinion  given  by  him  upon  the  right  of  that 
city  to  subscribe  for  stock  in  the  Pennsylvania  Bailroad 
Company.    Speaking  of  the  city,  he  says : 

«  When  we  come  to  the  consideration  of  matters  which 
are  not  part  of  her  local  duties,  and  are  not  within  her  local 
superintendence,  but  operate  indirecHy  upon  her  welfiure,  as 
eveiything  done  by  the  state,  anywhere  in  the  state,  doeSi 
more  or  less — ^roads,  bridges,  canals^  public  works  of  anj^ 
Vol.  Xm.    58 
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kind  —  there,  as  they  are  a  matter  of  public  concern,  and 
operate  upon  others^  as  well  as  on  the  dty,  are  altogether  within 
the  duty  of  other  persons,  and  no  power  can  be  implied  in 
the  corporation  to  affect  them,  or  any  part  of  them.  The 
state  may  tax  our  property  to  make  such  works ;  the  city 
cannot  The  power  to  carry  on  such  public  works  by  the 
resources  of  her  inhabitants,  or  the  power  to  make  them 
because  they  might  afterwards,  by  a  local  work,  be  made 
available  in  the  city,  cannot  be  maintained,  without  ihrouh 
ing  the  state  out  of  her  orbUj  and  putting  the  city  in  her  placed 

Although  satisfied  to  haye  the  questions  presented  on  the 
law  of  the  case  as  herein  above  stated,  still  we  are  unwilling 
to  conclude  this  opinion  without  a  brief  allusion  to  one  or 
two  other  constitutional  objections  to  the  validity  of  any  act 
which  the  Legislature  might  pass,  authorizing  counties  to 
subscribe  stock  in  railway  companies. 

Section  2,  Article  8,  ordains  that  "The  state  shall  not, 
directly  or  indirectly,  become  a  stockholder  in  any  corpora- 
tion." 

Section  1,  Article  7,  ordains,  that  "  The  General  Assem- 
bly shall  not  in  any  manner  create  a  debt  or  debts  ♦  ♦  ♦ 
which  shall  singly  or  in  the  aggregate  ♦  ♦  ♦  exceed  the 
sum  of  one  hundred  thousand  dollars,"  &c. 

The  object  of  the  first  of  the  above  prohibitory  clauses  we 
suppose  was  to  keep  the  province  and  functions  of  the  state 
as  a  police  power  separate  and  distinct  from  the  business 
operations  of  the  country.  It  would  seem  that  the  same 
reasons  of  prudence  and  policy  would  apply  with  equal 
force  to  her  subdivisions.  But  we  have  referred  to  this 
clause  of  the  Constitution  that  we  might  inquire  how  it  is 
that  counties  obtain  the  power  to  subscribe  stock  in  railroad 
companies.  They  have  no  inherent  power  of  their  own — 
they  have  no  power  derived  directly  from  the  Constitution* 
It  was  competent,  perhaps,  for  the  framers  of  the  Constitu- 
tion to  have  given  to  counties  certain  powers  which  they 
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might  have  withheld  from  the  state,  but  this  they  did  not 
do.  It  is  claimed  that  this  right  in  a  county  to  take  rail- 
road stock  is  a  police  power.  We  do  not  admit  it  ourselves, 
but  the  whole  argument  in  &vor  of  exercising  it  is  founded 
upon  this  idea.  Now  the  county,  it  is  conceded,  cannot 
exercise  this  power  independently  of  the  L^islature,  but 
this  power  is  also  reserved  by  the  Constitution  from  the 
Legislature.  Whence  then  comes  this  power  ?  How  does 
it  arise  ?  Will  it  be  said  that  the  Legislature  can  confer  a 
police  power  which  she  herself  does  not  possess?  We  do 
not  believe  that  such  is  the  theory  or  nature  of  the  legisla- 
tive department  of  our  state  government  We  know  that 
she  may  confer  powers  upon  the  judicial  and  executive 
departments,  and  authorize  them  to  do  acts  which  she  her- 
self could  not  do,  for  the  reason  that  these  are  distinct  and 
oo-ordinate  branches  of  the  government,  the  functions  of 
which  cannot  be  performed  by  the  General  Assembly,  but 
which,  nevertheless,  are,  to  a  certain  extent,  under  legisla- 
tive control  and  regulation.  When  we  say,  therefore,  the 
L^islature  cannot  bestow  upon  her  subdivisions,  rights, 
and  powers  reserved  by  the  Constitution  fix>m  her,  we  mean 
of  coarse  a  police  power.  These  subdivisions  received  their 
corporate  existence  and  all  their  corporate  duties  and  powers 
from  the  Legislature.  They  are  intended  as  instruments  of 
government  in  the  hands  of  the  Legislature,  to  aid  it  in  the 
administration  of  its  public  r^ulations  within  certain  pre- 
scribed localitie&  This  being  the  case  it  is  competent  for 
the  L^islature  at  any  time  to  suspend  these  agencies  and 
reclaim  the  powers  which  she  had  thus  conferred,  and 
execute  them  directly  herself.  I^  then,  there  should  be 
any  power  which  she  could  not  thus  reclaim  and  exercise 
herself  it  follows  that  it  was  conferred  without  authority. 
Let  us  put  this  proposition  in  the  form  of  a  syllogism : 

All  police  powers  which  the  State  may  Intimately  con- 
fer upon  her  subdivisions,  may  be  reclaimed  and  exercised 
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bj  herseL^  but  she  cannot  reclaim  and  exercise  the  right  of 
a  stockholder  in  a  railroad  company;  therefore  she  cannot 
confer  the  exercise  of  this  right  as  a  police  power  upon  said 
subdivision. 

The  absurdity  of  conferring  upon  coimties  the  authority 
to  take  stock  in  railway  companies  is  further  apparent  in 
this.  If  such  authority  is  exercised,  and  the  Legislature 
should  afterwards  find  it  expedient  to  suspend  or  repeal  the 
corporate  existence  of  such  county,  as  they  have  already 
done  several  times  in  this  State  by  annexing  its  territory  to 
adjoining  counties,  then  what  becomes  of  this  railroad  sub- 
scription? and  what  becomes  of  the  interest  which  the 
people  of  the  county  have  in  this  stock  ?  and  what  becomes 
<^  the  rights  of  the  bondholders,  whose  claims  against  the 
county  do  not  mature  for  twenty  years  ?  Let  the  advo- 
cates of  this  power  answer  these  questions. 

If  it  should  be  said  that  such  an  act  of  the  Legislature 
would  be  invalid  because  it  would  impair  the  obligations 
of  contracts,  then  it  would  follow  that  the  Legislature  by 
oonferring  this  authority  has  lost  its  control  ov6r  the  bound- 
aries of  counties. 

Now,  as  to  the  other  prohibitory  clause,  in  regard  to  the 
limitation  of  legislative  authority  to  create  an  indebtedness. 
And  upon  this  subject  I  speak  for  myself,  and  not  for  my 
associates.  The  object  of  this  prohibition  was  not  to  secure 
the  people  of  this  State  fit>m  the  evils  and  burdens  of  an 
indebtedness  created  for  the  ordinary  expenses  either  of 
State  or  county  organizations,  for  such  expenses  have  never 
been  the  source  of  serious  complaint  or  oppression. 

It  is  not,  therefore  in  this  sense  that  the  indebtedness  re- 
ferred to  in  the  above  clause  of  the  Constitution  has  any 
application  either  to  county  or  State  debts.  Its  real  object 
was  to  secure  the  people  of  this  State  against  a  species  of 
vicious  and  improvident  legislation,  known  to  have  been 
indulged  in  by  other  States,  whereby  a  large  indebtedness 
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had  been  contracted  for  an  extravagant  system  of  internal 
improvements,  and,  as  a  consequence,  heavy  burdens  in  the 
form  of  taxes  imposed  upon  the  people. 

But  it  is  said  that  there  is  a  plain  distinction  between 
county  and  State  indebtedness,  and  that  this  clause  of  the 
Constitution  was  intended  to  be  only  a  limitation  upon 
the  indebtedness  of  the  latter.  It  is  questionable  whether 
the  lahgaage  of  the  Constitution  will  admit  of  so  narrow  a 
construction.  It  reads  as  follows :  "  The  General  Assembly 
skaU  not  m  Airz  iLkNNE^  t^eate  a  dd>t  or  dAts  ♦  ♦♦  * 
which  shall  singly  or  in  the  aggregate  exceed  the  sum  of  one 
hundred  thousand  doUarsJ^  It  will  be  observed  that  the 
restriction,  in  terms,  is  not  against  the  creation  of  a  debt  on 
behalf  of  the  State,  any  more  than  on  behalf  of  her  sub- 
divisions. We  see  no  reason  for  confining  this  inhibition 
to  a  State  indebtedness  by  name  in  contradistinction  to  that 
of  counties  or  other  municipal  organizations.  The  language 
is  broad  enough  to  cover  any  manner  of  indebtedness 
above  $100,000  the  creation  of  which  shall  be  authorized 
by  the  General  Assembly,  and  the  burdens  of  which  are  to 
be  borne  by  the  people. 

Counties  have  no  power  of  their  own  to  contract  large  in- 
debtedness for  works  of  internal  improvement  If  they  do 
80,  under  the  authority  of  a  legislative  act,  would  not  this 
be  the  creation  of  a  debt  in  some  manner  that  would  violate 
the  letter  as  well  as  the  spirit  of  this  prohibitory  clause  of 
the  Constitution,  and  to  carry  which  would  result  in  taxa- 
tion as  burdensome  to  the  people  as  if  the  same  debt  for 
the  same  purpose  had  been  contracted  in  the  name  of  the 
State? 

But  suppose  this  clause  of  the  Constitution  could  be  con- 
strued to  apply  only  to  such  legislative  acts  as  authorize 
a  debt  on  behalf  of  the  State  as  a  whole,  would  it  not  in 
that  event  also  embrace  in  principle  every  legislative  act 
which  authorizes  a  debt  to  be  contracted  by  any  of  her 
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territorial  sabdivisions  of  which  the  State  is  compoeed. 
The  object  was  not  to  protect  the  State  from  the  embar- 
rassments of  a  heavy  indebtedness,  merely  in  her  abstract 
meaning  as  a  body  politic,  entirely  disconnected  from  her 
people  and  her  soil,  but  in  her  concrete  sense  as  compoeed 
of  her  property-holders  and  citizens,  and  their  local  con>- 
monities  of  towns,  cities  and  counties.  The  burden  is 
precisely  the  same  to  the  people  whether  imposed  by  a 
debt  contracted  in  the  name  of  the  State  of  which  they  are 
citizens,  or  imposed  by  a  debt  contracted  in  the  name  of 
counties  of  which  they  are  members.  And  it  must  be  con- 
fessed that  the  above  provision  of  the  Constitution  would 
wholly  fail  of  its  purpose,  unless  it  could  be  construed  to 
apply  to  the  power  of  authorizing  a  debt  on  behalf  of  mu- 
nicipal corporations,  as  well  as  on  behalf  of  the  State.  A 
construction  which  renders  a  provision  of  a  statute  or  of  the 
Constitution  void  and  nugatory,  is  never  admissible  if  it  is 
susceptible  of  a  different  interpretation  that  will  effectuate 
its  real  object 

Strong  and  plausible  as  are  these  and  other  reasons 
which  might  be  given  in  &vor  of  construing  this  clause  of 
the  Constitution  as  denying  the  Legislature  the  right  to 
authorize  or  permit  counties  to  contract  large  indebtedness 
for  works  of  internal  improvements,  still  as  it  is  not  neces- 
sary to  do  so,  I  am  not  just  prepared  to  say  that  such  an 
act,  if  passed  by  the  General  Assembly,  would  be  in  con- 
travention of  this  prohibitory  clause  of  the  Constitution. 
Doubts  are  entertained  of  this  fSsict  by  very  good  lawyers, 
and  this  reminds  me  of  the  well  recognized  rule  that  courts 
should  never  set  aside  and  annul  an  act  of  the  Legislature, 
unless  it  was  clearly  and  beyond  a  reasonable  doubt  in 
conflict  with  the  Constitution.  At  the  same  time  I  must 
be  allowed  to  express  my  want  of  respect  for  that  subtle 
and  refined  argumentation,  and  far-fetched  implication,  by 
which  the  plain  meaning  and  intention  of  that  sacred  in- 
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stroment  are  attempted,  too  often,  to  be  defied  and  super- 
seded. 

For  the  yarious  reasons  which  we  have  herein  stated,  we 
have  to  saj  that  we  are  deliberately  of  the  opinion  that  the 
General  Assembly  of  this  State  cannot  pass  a  valid  law 
authorizing  counties  in  their  corporate  capacities,  to  become 
stockholders  in  railroad  companies — ^that  as  a  matter  of  £Etct 
no  such  act  has  ever  yet  been  passed  by  the  Legislature  of 
this  State — ^that  with  or  without  such  legislative  authority 
counties  have  no  corporate  power  to  take  such  subscription 
— ^that  the  election  held  as  aforesaid  in  Wapello  county 
for  the  purpose  of  taking  a  vote  whether  the  county  should 
not  subscribe  one  hundred  thousand  dollars  as  stock  in  the 
Burlington  and  Missouri  Railroad  Company  was  nugatory 
and  void — ^that  the  Company  cannot  in  law  compel  the 
county  aforesaid  to  issue  her  bonds  in  pursuance  of  said 
vote — and  finally  that  thejadgment  below  dismissing  plain- 
tiff's writ  of  mandamus  should  be  afi&rmed. . 

In  enunciating  this  decision,  we  desire  to  say  that  we 
have  followed  our  convictions  of  right,  of  duty,  and  of  law, 
which  seem  to  take  no  denial  We  could  not  bring  our- 
selves to  consent  to  surrender  a  great  fundamental  rights 
which  had  cost  long  ages  of  conflict  to  extort  from  the 
governing  classes  in  fiivor  of  the  governed,  and  which  not 
to  vindicate,  lying,  as  it  did,  at  the  very  foundation  of  this 
controversy,  would  have  been  a  step  backward  towards 
despotism. 

Nevertheless,  we  are  not  insensible  that  in  doing  so,  at 
this  late  day,  we  are  liable  to  expose  ourselves  and  our 
people  to  the  charge  of  insincerity  and  bad  fSuth,  and  per- 
haps that  which  is  still  worse,  inflict  a  great  wrong  upon 
innocent  creditors  and  bondholders  —  consequences  which 
we  would  most  gladly  have  avoided,  if  we  could  have  done 
so,  and  been  true  to  the  obligations  of  conscience  and  princi- 
ple.   Yet  it  is  one  of  those  unfortunate  misadventures 
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which  Bometimes  will  happen  in  the  best  govemed  and  best 
intentioned  communities. 

We  know,  however,  that  there  is  such  a  thing  as  a  moral 
sense  and  a  public  £Edth  which  may  be  sucoessfdll j  appealed 
to,  when  the  law  is  impotent  to  afford  relief  These  senti- 
ments, we  cannot  bat  believe,  still  reside  in  the  hearts  and 
consciences  of  our  people,  and  may  be  invoked  to  save 
themselves  and  their  state  from  seeming  bad  &itL 

Affirmed. 


Bbadpord  v.  Lncpus. 


1.  SiLi  01  PABOILS.  When  the  sheriff  sold  a  tract  of  land  as  one  paroel, 
when  it  was  susceptible  of  sale  in  seyeral  parcels,  it  was  held  that  the 
sale  should  be  set  aside. 

Appeal  from  Warren  District  Ooun. 

Tuesday,  June  16. 

The  £bu^  are  stated  in  the  opinion  of  the  court 

C.  C.  Nourse  and  Lewis  Jhdhunier  for  the  appellant 

A  mistake  in  the  return  of  a  sheriff  cannot  affect  the 
rights  of  a  purchaser.  Hopping  v.  Bumham^  2  G.  Greene, 
39;  Doe,  ex  dem.  Wolf  et  oL  v.  Heath  et  al.,  7  Black£,  154. 
It  is  not  irregular  to  sell  lands  in  a  body  unless  the  defend- 
ant in  execution  is  prejudiced  thereby.  Gwynne  on  Sheriflfe, 
827;  Lessee  of  Stall  v.  Macalester,  9  Ohio,  19;  Woods  v. 
JforMjH,  1  John.  Ch.,  502 ;  Eiser  v.  Ruddick  etal,S  Blackfi, 
882. 
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J.  E.  WiSiamson  for  the  appellee. 

If  tiie  land  was  divisible,  and  oould  be  sold  in  parcels,  it 
was  the  duty  of  the  officer  to  sell  it  in  that  manner.  1  Bin- 
ney,  61 ;  8  Dana,  195 ;  Boyd  y.  EUis,  11  Iowa,  97. 

Lowe,  J. — ^Limpus  obtained  a  judgment  against  Bradford 
for  $1,200,  and  costs ;  levied  upon  and  sold,  according  to 
the  sheriff's  return  upon  the  execution,  the  following  tracts 
of  land,  in  a  body,  to  wit:  The  S.  E.  J  Sec.  16,  and  the 
N.  i  of  the  N.  E.  \,  and  the  S.  E.  i  of  N.  E.  \  of  Sec.  7, 
all  in  Towship  75,  north  of  range  25  west,  as  the  properly 
of  the  defendant  in  the  execution,  W.  Bradford,  —  which 
land  was  purchased  by  Limpus  as  the  highest  bidder,  at 
$1,829.18,  and  to  whom  a  certificate  of  purchase  was  deli- 
Tored  by  the  sheriflEl  Afterwards,  Bradford  moved  to  set 
aside  said  levy  and  sale,  because  he  was  not  the  legal  owner, 
and  never  had  been,  of  the  first  named  tract  of  land,  yet 
that  the  three  tracts,  susceptible  of  division,  had  been  sold 
altogether  as  one  body  of  land,  in  such  a  manner  that  it 
was  impossible  to  determine  how  much  each  tract  sold  for, 
80  as  to  enable  him  to  exercise  his  right  of  redemption, 
which  he  desired  to  do,  with  regard  to  the  two  last  pieces 
of  land  of  which  he  was  the  owner.  The  motion  was  sus- 
tained by  the  court,  following,  we  presume,  the  ruling  in 
the  case  of  Boyd  v.  -EWw,  11  Iowa,  97,  and  the  authorities 
there  cited.  We  see  no  reason  to  change  that  ruling,  and 
must  affirm  the  decision  below. 

Af&rmed. 
Vol.  XTTT.        64 
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Thb  State  of  Iowa  v.  McCombs. 

1.  Waiyeb  bt  ▲ppbal.  Ad  appeal  fyom  the  judgment  of  a  Justice  of  the 


\  ^'  ^'  Peace  in  a  criminal  action  is  a  waiver  of  irregularities  in  the  trial  below, 

^^^ the  cause  standing  in  the  District  Court  for  atrial(ie  novo  upon  its  merits. 

2.  Sams:  Prbsuhptions.  When  the  record  disdoees  that  in  the  trial  before 
the  Justice,  the  defendant  was  present,  and  asked  for  a  jurj,  a  plea  of 
not  guUty  is  presumed,  if  the  justice  failed  to  enter  it  upon  his  docket 

3.  Same:  Supplied  or  thi  district  oourt.  In  such  oases  the  District  Court 
maj,  under  §  3928  of  the  Revision  of  1860,  order  a  plea  of  not  guilty  to 
be  supplied  as  an  apparent  omission  on  the  {bho&  of  the  reoord. 

4.  IvsTEUcnoNS.  Written  instructions  read  and  delivered  to  the  jury  am 
the  instructions  of  the  court  should  be  so  considered  by  the  juiy,  though 
they  are  not  signed  by  the  Judge;  and  the  appellant  cannot  complain 
of  the  failure  of  the  judge  to  sign  instructions  given  when  they  are  made 
a  part  of  the  record  by  bill  of  exceptions. 

6.  Vbrdiot.  The  words  "as  diarged  in  the  hidictment,"  after  the  words  in 
a  verdict  on  a  trial  on  information,  "  We  the  juiy  find  the  defendant 
guilty,"  are  mere  surplusage. 

Appeal  Jrom  Keokuk  District  Court 
Thubsday,  June  17. 
The  material  fiicts  are  stated  in  the  opinion  of  the  court 
Mackey  A  Earned  for  the  appellant 
C.  G.  Nourse^  Attorney  General,  for  the  State. 

Baldwin,  C.  J. — The  defendant  was  tried  before  a 
justice  of  the  peace,  upon  an  information  charged  with 
an  assault  and  battery.  Being  found  guilty  and  fined,  he 
appealed.  Trial  was  had  in  the  District  Court  with  the 
same  result 

Several  errors  are  assigned,  which  strike  at  the  irregu- 
larity of  the  proceeding  before  the  justice,  such  as  the 
£Bdlure  upon  the  part  of  the  prosecution  to  have  the  infor- 
mation read  to  defendant,  or  a  plea  of  not  guilty  to  be 
entered  of  record  by  the  justice. 
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These  questions  were  all  waived  by  the  appeal,  and  the 
cause  stood  for  a  trial  cfe  novo  upon  its  merits  in  the  District 
Court  Bevision,  §5100.  It  appears  that  the  defendant 
was  present  at  the  trial,  also  that  he  asked  for  a  continuance, 
and  moved  for  a  jury.  Under  these  circumstances,  a  general 
denial  will  be  presumed  to  have  been  made,  and  the  failure 
of  the  justice  to  enter  the  plea  of  not  guilty  upon  his 
docket  could  work  no  prejudice  to  defendant. 

The  District  Court  directed  a  plea  of  not  guilty  to  be 
entered  after  the  cause  was  appealed,  and  of  this  order  the 
defendant  complains.  We  think  this  objection  is  met  by 
a  reference  to  §  8928  of  the  Revision,  wherein  it  is  pro- 
vided that  when  there  are  errors  or  omissions  apparent  on 
the  face  of  the  record,  the  court  may  disregard  them,  or 
order  the  same  to  be  supplied ;  also,  §  5101  provides  that 
no  appeal  firom  a  judgment  of  the  justice  of  the  peace  in  a 
criminal  cause  shall  be  dismissed.  The  court  is  therefore 
compelled  to  direct  such  plea  to  be  made,  and  the  trial  to 
proceed  upon  its  merits. 

It  is  further  objected  by  the  defendant,  that  ihe  court 
failed  to  sign  the  instructions  asked  by  the  defendant,  as  he 
is  required  to  do  under  the  provisions  of  §§  4813  and 
4814  of  the  Revision.  It  appears  from  the  record  that  the 
instructions  given  by  the  court  in  his  charge  to  the  jury, 
were  signed  by  the  judge,  but  that  those  asked  by  the  de- 
fendant, and  modified  by  the  court,  were  not  so  signed. 
They,  however,  were  read  to  the  jury,  and  were  placed  in 
their  hands,  and  directed  by  the  court  to  be  considered  as 
given.  The  design  of  these  provisions  of  the  Revision  is, 
that  when  instructions  are  so  signed  and  filed,  they  become 
a  part  of  the  record  of  the  case  without  being  embraced 
in  a  regular  bill  of  exceptions.  The  instructions  are  neither 
more  nor  less  binding  upon  the  jury,  if  signed  or  not  signed 
by  the  judge.  If  they  are  written  out  in  full,  and  read  to 
the  jury,  and  passed  to  them  as  the  instructions  of  the 
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ooarty  it  is  the  duty  of  the  juiy  to  consider  th^n  If  the 
defendant  had  been  unable  to  have  the  instructions  thus 
modified,  made  a  part  of  the  record  of  the  case,  he  might 
have  had  some  cause  of  complaint;  but  by  his  bill  of 
exceptions  signed  bj  the  court,  he  has  accomplished  the 
same  end  that  could  haye  been  attained  bj  having  the 
instructions  signed  by  the  judge,  and  filed  with  the  derk. 
The  words  as  "  charged  in  the  indictment"  after  the 
words  "  we  the  jury  find  the  defendant  guilty"  are  mere 
surplusage,  and  do  not  affect  the  rights  of  the  defendant 

Affirmed. 


Lyon  v.  Barbows. 


1.  CoioiiSSXON  TO  T^KZ  DEPOSTTIONB.  Under  §  4069,  of  the  BeTifflonof  1860, 
it  is  BufBcient  in  a  commission  to  take  a  deposition  in  the  United  States  or 
Oana49}  to  name  the  county  and  State  in  which  the  Commissioner  reddea. 
Wlien  the  deposition  is  to  be  taken  in  a  foreign  oountiy,  the  commismon 
should  stale  the  name  of  the  citj  or  town  in  which  the  officer  resides. 

2.  Depositiok  :  exhibits.  A  deposition  should  not  be  suppressed  cm  the 
ground  that  the  witness  referred  to  certain  deeds  whidi  were  not  set  out 

.  as  exhibits,  when  it  appears  that  the  deeds  and  notes  were  not  under  the 
control  of  the  witness,  were  not  the  basis  of  the  action,  and  there  was  no 
dispute  as  to  their  contents. 

Appeal  from  Scott  District  Court 

Thursday,  June  17. 

Action  for  moneys  received  by  defendant  as  plaintifTs 
agent  The  facts  necessary  to  an  understanding  of  the 
questions  raised  on  the  record  are  stated  in  the  opinion  of 
tiie  court    Judgment  for  plaintiff,  and  defendant  appeals. 
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JDavtaon  &  Trve  for  the  appellant 
BenneiJt  for  the  appellee. 

Baldwin,  C.  J.  —  The  court  overruled  a  motion  of  de- 
fendant to  suppress  the  deposition  of  the  plaintiff,  taken  in 
thifl  cause,  and  also  to  suppress  certain  interrogatories  and 
the  answers  thereto.    This  ruling  is  the  error  assigned. 

This  deposition  was  taken  in  pursuance  of  a  commission 
directed  to  Amon  Lemmon,  a  Notary  Public  in  and  for 
Harrison  County,  State  of  Ohio.  The  officer  states,  in  his 
return,  that  it  was  taken  at  his  office,  in  the  town  of  Cadiz, 
in  said  county  and  State. 

It  is  claimed  by  the  counsel  of  appellant  that  the  officer 
who  issued  the  commission  &iled  to  state  therein  the  name 
of  the  city  or  town  in  which  such  Notary  resided,  and  for 
this  reason  the  deposition  should  have  been  suppressed. 

The  question  thus  made  involves  a  construction  of  §  4069, 
of  the  Revision.  Was  it  intended  by  the  Legislature,  that 
when  a  deposition  was  to  be  taken  upon  commission  within 
the  United  States  and  Canada,  that  the  residence  of  the 
Notary  or  Commissioner  should  be  stated,  or  does  this 
language  apply  in  cases  only  where  the  deposition  is  to  be 
taken  outside  of  the  United  States  or  Canada? 

It  is  matter  of  doubt,  from  the  peculiar  manner  in  which 
the  sentence  in  the  latter  portion  of  this  section  is  formed, 
as  to  what  should  be  the  proper  construction  of  this  provi- 
sion of  the  statute.  Judging,  however,  from  the  object  and 
design  of  requiring  such  residence  to  be  stated,  we  are 
inclined  to  the  opinion  that  the  court  below  did  not  err  in 
its  view  of  the  question.  When  a  deposition  is  to  be  taken 
upon  commission  and  interrogatories,  the  only  object  in 
stating  where  the  Commissioner  or  Notary  resides  is,  to 
give  the  opposing  party  an  opportunity  to  be  present  and 
see  that  no  unfair  means  are  employed  to  prevent  a  fair 
and  full  statement  by  the  witness.    Where  a  comnuaaoti 
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issues  to  a  Notary  Public,  if  within  the  United  States  or 
Canada,  and  the  county  is  named  where  such  officer  resides, 
there  is  certainly  sufficient  stated  to  comply  with  the  design 
of  the  Legislature.  It  is  not  true  within  our  own  state,  nor 
do  we  believe  it  to  be  the  case  in  any  of  the  other  states, 
that  a  Notary  can  hold  his  office  in  any  county  of  the  state. 
His  jurisdiction  is  limited  to  the  county  of  his  residence. 
Hence  if  the  county  and  state  where  the  deposition  is  to 
be  taken,  and  the  officer  who  is  to  take  the  same,  are  each 
named,  the  residence  or  office  of  such  officer  can  be  readily 
ascertained. 

Where,  however,  the  parties  may  desire  to  take  a  depo- 
sition in  some  foreign  country,  the  Legislature  have  thought 
proper  to  require  the  city  or  town  in  which  the  officer 
resides  to  be  stated.  We  think  there  is  good  reason  for 
this  requirement  The  parties,  for  instance,  may  desire  to 
take  the  deposition  before  a  consul,  in  some  country  where 
there  are  no  such  political  subdivisions  as  counties,  or  where 
the  jurisdiction  of  such  officer  is  only  coextensive  with 
the  limits  of  the  city  to  which  he  has  been  commissioned. 
In  such  cases  the  city  should  be  named,  in  which  such  con- 
sul resides.  To  compel  the  party,  against  whom  the  depo- 
sition is  sought,  to  ascertain  where  such  consul  resides,  might 
be  attended  with  costs  and  trouble  that  would  be  unjust 

We  think  that  when  the  deposition  is  to  be  taken  in  the 
United  States  or  Canada,  that  if  the  commission  is  directed 
to  a  Notary  Public  in  and  for  a  certain  county  named,  it  is 
all  that  is  required,  and  that  such  was  the  intention  <^  the 
Legislature. 

The  next  objection  is,  that  the  deposition  shows  that 
a  deed  and  certain  notes  were  referred  to  by  the  witoess, 
copies  of  which  were  not  attached  as  exhibits,  and  made 
part  thereof 

In  the  first  place,  we  say,  that  the  witness  shows  that 
the  deed  is  not  in  his  possesaion  or  under  his  control ;  nor 
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does  it  appear  that  he  had  the  notes  under  his  control  at 
the  time  the  deposition  was  taken.  Again,  neither  are 
these  notes  or  the  deed  the  basis  of  the  plaintiff's  action ; 
nor  is  there  anjr  dispute  about  their  contents.  They  are 
referred  to,  incidentally,  to  show  the  date  of  the  sale  of  a 
certain  tract  of  land,  and  the  consideration  received,  and 
are  not  exhibits  within  the  meaning  of  the  statuta 

Affirmed. 


Chubohill  etalY.  Lyon. 

L  OoirmBiov  or  judokiiit.  When  a  written  oonfeflskm  of  judgment  is 
dolj  8wom  to,  filed  in  open  court,  and  judgment  thereon  rendered  in  strict 
accordance  with  its  terms,  and  when  the  defendant  without  attempting  to 
impeach  the  consideration,  or  deny  the  amount  due,  mores  the  court  to 
set  aside  such  judgment  upon  the  sole  ground  that  the  facts  "were  not 
ooodselj  stated,''  to  which  the  plaintiff  responds  hy  showing  the  good  fdth 
of  the  transaction  and  the  nature  of  the  consideration,  the  judgment  should 
be  upheld  and  the  motion  oyerruled. 

Appeal  from  Polk  District  Court 

Tuesday,  June  17. 

At  the  August  Term,  1868,  of  the  Polk  District  Gourtp 
in  open  courts  the  defendant  filed  his  written  confession  ci 
judgment  in  favor  of  plaintifb,  upon  which  a  judgment  was 
entered  up  in  due  form.  The  confession  complies  with  the 
law  in  eyery  respect,  except  that  it  fails  to  state  conciselj 
the  &cts  out  of  which  the  indebtedness  arose,  merely  reciV 
ing  that  the  indebtedness  was  shown  by  a  promissory  notOi 
oopied  and  exhibited  therewith. 
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In  June,  1859,  a  motion  was  filed  by  defendant  to  aei 
aside  and  vacate  this  judgment  Plaintifis  made  a  showing 
that  the  note  was  given  in  due  course  of  trade  for  goods  sold ; 
that  the  confession  was  drawn  in  good  faith ;  and  that  the 
defect,  if  any,  was  one  of  form,  and  arose  from  a  misap- 
prehension of  the  practice  and  requirements  of  the  statute 
and  from  no  other  cause.  To  this  showing  there  was  no 
response.    Motion  sustained,  and  plaintiff  appeal. 

&  F.  White  for  the  appellant,  contended :  1.  That  Edgar 
V.  Oreer,  7  Iowa,  136 ;  Lawless  v.  Hackettj  10  John.,  148 ; 
Chapped  V.  Chappell^  2  Kern.,  217 ;  Kennedy  v.  Laioe  and 
Oredy  9  Iowa,  580 ;  and  Bernard  <k  Oo.  v.  Douglas  Jt  WcU" 
san^  10  Iowa,  870 ;  are  not  applicable  to  cases  in  which  thi9 
judgment  was  rendered  by  the  court  in  term  time,  and  not 
by  the  clerk  in  vacation.  2.  That  the  defect  in  the  state- 
ment is  one  of  form  merely,  and  not  of  substance,  and  it 
was  proper  for  the  court  to  permit  an  amendment,  thus 
preserving  its  lien  and  priority.  Chapped  v.  ChappeO^  su- 
pra. 8.  The  defendant  should  be  estopped  from  denying 
or-drawing  in  question  his  own  sworn  statement,  Vanfleei 
V.  PhUlips^  11  Iowa,  558;  Broom's  Legal  Maxims,  127, 
(marg.)  4  Kent,  261;  1  Hill.  Torts,  chap.  4,  p.  182 
DegaU  v.  Odell,  8  Hill,  216;  17  Conn.,  245;  5Denio,  154 
Allen  V.  Dewitt,  8  Conn.,  278;  1  Story  Bq.  Jur.,  385 
WdUind  Canal  Company  v.  Hathaway,  8  Wend.,  488. 

Brown  <t  Sibley  for  the  appellee,  relied  upon  Edgar  v. 
Oreer,  7  Iowa,  189 ;  Kennedy  v.  Laioe  and  Oreelj  9  Id.,  580 ; 
BemardJk  Cb.  v.  Douglas  &  Watson,  10  Id.,  870;  Beck  v. 
Sherman,  18  How.  P.  R,  472 ;  Lawless  v.  Hackett,  10  John., 
149;  Chappdl  v.  Chapped,  2  Kern.,  217;  Dunham  v. 
Waterman,  17  N.  Y.  (8  Smith),  9. 

Wrioht,  J.  —  The  motion  should  have  been  overruled. 
As  suggested  in  Fan  jPWv.  PAi2&jp8,llIowa|568,  the  policy 
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of  the  statute^  in  requiring  a  concise  statement  of  the  facts 
out  of  which  the  indebtedness  arose,  ^was  to  prevent 
frauds  against  creditors,  and  not  so  much  to  give  a  rule  for 
the  government  of  the  parties  to  the  judgment,  as  between 
themselves."  And  where,  therefore,  the  written  confession 
is  duly  sworn  to,  filed  in  open  court,  and  judgment  thereon 
rendered  in  strict  accordance  with  its  terms,  and  where  the 
defendant,  without  attempting  to  impeach  the  consideration, 
or  deny  the  amount  due,  moves  the  court  to  set  aside  such 
judgment  upon  the  sole  ground  that  the  "£EU3ts  are  not 
concisely  stated,"  to  which  plaintiflf  responds  by  showing, 
affirmatively,  the  good  faith  of  the  transaction,  and  the 
nature  of  the  consideration,  the  judgment  should  be  up- 
held, and  the  motion  overruled.  This  rule  accords  with 
the  spirit  of  the  statute,  and  authorities.  11  Iowa,  558 ; 
ChappeU  v.  Ohappett,  2  Kern.,  217 ;  Oilman  v.  Hovey  Jk 
Buchanan,  26  Mo.,  280. 

Beversed. 


The  State  of  Iowa  v.  Leyden. 

Appeal  ik  okhonal  causes.  The  District  Ck>urt  can  acquire  no  appellate 
junadiction  of  a  criminal  proceeding  by  the  mere  fllingof  an  appeal  bond. 
The  appeal  can  be  perfbcted  only  by  giving  the  notice  required  by  %  5096 
of  the  Bevision  of  1860  to  the  justice  who  rendered  the  judgment  appealed 
from. 

Appeal  from  De$  Moines  District  Court 
Tuesday,  June  17. 

The  &ct8  are  stated  in  the  opinion  of  the  court 
yoL.2aiL       66 
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Chas.  Ben  Darwin  and  Oeorge  Darwin  for  the  appellant. 
C.  G.  Nimrse,  Attorney  Gteneral,  for  the  State. 

Baldwin,  C.  J. — ^The  defendant  was  tried  and  convicted 
before  a  justice  of  the  peace  for  an  assault  and  battery,  and 
ordered  to  stand  committed  until  the  fine  assessed  against 
bim  was  paid.  Upon  the  same  day  of  the  trial,  the  defen- 
dant filed  a  bond  conditioned,  that  whereas  the  said  defen- 
dant was  about  to  sue  out  a  writ  of  error  from  the  decision 
of  the  j  ustice  in  said  cause,  &c.,  &c.,  that  if  the  said  defendant 
would  pay  whateyer  amount  was  legally  adjudged  against 
him,  the  bond  was  to  be  void.  This  bond  was  filed  and 
approved  by  the  justice,  and  the  defendant  discharged. 

A  transcript  having  been  filed  in  the  District  Court,  the 
district  attorney  moved  to  strike  the  cause  from  the  docket, 
for  the  reason  that  there  had  been  no  appeal  taken  fixnn 
the  judgment  of  the  justice  in  said  cause.  This  motion 
was  sustained,  and  ddfendant  appeals. 

Under  the  provisions  of  §  5096  of  the  Revision,  the 
defendant,  in  order  to  appeal  from  the  decision  of  a  justice 
of  the  peace,  must  give  notice  to  the  justice  that  he  appeals, 
and  the  justice  must  make  an  entry  on  his  docket  of  the 
giving  such  notice.  It  is  upon  this  notice  that  the  District 
Court  can  acquire  jurisdiction  of  the  cause,  and  until  such 
notice  is  given  no  appeal  is  taken. 

The  mere  filing  of  a  bond,  even  if  the  bond  in  this  case 
could  be  regarded  as  an  appeal  bond,  is  not  of  itself  suffi- 
dent  to  entitle  the  defendant  to  an  appeal  The  record 
fisdling  to  show  that  the  preliminary  steps  required  by  law 
to  perfect  his  appeal  had  been  taken,  there  was  no  cause  in 
the  District  Court  for  trial,  and  the  court  very  properly 
struck  it  from  the  docket 

Affirmed, 
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Chiokasaw  OouirrY  v.  Bailey. 

1.  CouNTT  JUDOB :  ATTOBNXT.  When  the  oountj  judge  was  the  general  agent 
of  the  oountj,  he  had  the  power,  and  it  was  his  dut7,  to  emploj  attomeTS 
to  represent  the  hiterest  of  the  coiint7  in  actions  broaght  against  him  as 
an  oflScer;  and  to  paj  a  reasonable  oompensation  for  their  seryioes  out  of 
the  ooun^  treasury. 

Appeal  from  Chickasaw  Distrid  ChurU 

Wbdnbsday,  June  18. 

A  statement  of  facts  agreed  upon  between  the  parties,  is 
set  out  in  the  opinion  of  the  court 

JfcOlintockj  McGkUhery  and  Atrmoorth  for  the  appellants. 

J.  0.  Crosby  for  the  appellee. 

Baldwin,  C.  J. — ^This  cause  was  submitted  to  the  District 
Court  upon  an  agreed  statement  of  facts,  substantially  as 
follows:  In  the  year  1858,  the  defendant,  Lorenzo  Bailej, 
was  the  acting  county  judge  of  said  county,  and  Hiram 
Bailey  was  the  surety  upon  his  official  bond.  In  that  year, 
an  alternative  writ  of  mandamus  was  sued  out  against  the 
county  canvassers,  and  Lorenzo  Bailey,  as  the  county  judge 
of  said  county,  upon  the  relation  of  Samuel  Byers  et  al 
Said  cause  was  tried  at  the  special  term  of  the  District 
Court  of  said  county,  in  August  following,  at  which  term 
the  writ  was  made  peremptory.  The  defendants  appealed 
to  the  Supreme  Court,  in  which  the  judgment  of  the  Dis- 
trict Court  was  reversed.  The  said  county  judge  employed 
counsel  to  defend  the  interest  of  said  county  in  this  pro- 
ceeding, or  at  least  to  defend  in  said  cause.  For  the  services 
of  such  counsel,  the  county  judge  paid  the  sum  of  $500,  by 
a  warrant  drawn  by  him  as  county  judge,  upon  the  treasu- 
rer, which  was  duly  paid.  It  is  conceded  that  the  amount 
thus  paid  was  a  reasonable  compensation  for  the  services 
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of  the  counsel  in  defending,  as  they  did,  the  said  cause. 
It  is  claimed  bj  the  plaintiff  that,  upon  this  state  of  &ct8, 
the  defendants  are  liable  for  the  amount  of  money,  and 
interest,  thus  drawn  out  of  the  treasury.  The  court  found 
for  the  plaintiff,  for  the  full  amount  of  the  daim,  and  ren- 
dered judgment  accordingly. 

The  question  for  our  consideration  is,  whether,  upon  this 
agreed  statement  of  facts,  the  defendants  were  liable  ? 

It  is  conceded  that  the  defendant,  as  county  judge,  was 
a  party  to  the  mandamus  proceeding,  but  how  far,  or  in 
what  manner,  the  rights  of  the  county  were  involved,  is 
not  made  to  appear.  It  is  also  conceded  that  the  counsel 
employed  rendered  services,  not  for  Lorenzo  Bailey  as  an 
individual,  but  for  him  as  the  representative  of  the  interests 
of  the  county,  and  that  the  compensation  paid  for  such 
services  was  a  reasonable  sum.  The  county  judge  had  the 
power,  and  it  was  his  duty,  to  employ  the  services  of  an 
attorney  whenever  he  thought  the  interest  of  the  county 
were  about  to  be  jeopardized,  and  that  such  services  were 
needed.  Now,  the  fact  that  there  was  a  suit  pending  against 
the  county,  that  the  county  judge  thought  proper  to  emploT- 
and  pay  counsel  for  defending  such  suit^  as  well  as  the  fact 
that  the  amount  paid  was  a  reasonable  compensation  for 
such  services,  tends  to  raise  a  strong  presumption,  at  least, 
that,  in  employing  and  paying  such  counsel,  the  county 
judge  was  acting  within  the  limits  of  his  authority.  !£, 
on  the  contrary,  the  county  had  not  been  interested  in  said 
proceedings,  or  the  county  judge  had  acted  in  bad  fisiith  in 
doing  what  he  did,  this  certainly  could  have  been  made  to 
appear. 

We  must  be  governed,  in  our  conclusion,  by  the  agreed 
statement  of  facts  alone,  and  we  readily  concur  in  the  con- 
clusion that  it  is  barren  of  anything  that  would  justify  a 

judgment  against  the  defendants. 

Beversed. 
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The  Statb  of  Iowa  v.  Hodnutt. 

1.  Cut  Court  of  Dubuque.  No  appeal  lies  from  a  judgment  of  the  City 
Court  of  Dubuque  to  the  District  Court 

2.  Sake:  bules  or  pbaotice.  While  the  criminal  jurisdiction  of  the  Du- 
buque City  Court  is  limited  to  a  class  of  cases  triable  before  magistrates 
the  mode  of  exercising  this  jurisdiction  must  be  according  to  the  rules 
which  goyem  the  District  Court 

Appeal  from  Dvbuque  Oity  Court. 

Wednesday,  June  18. 

The  fSsicts  are  stated  in  the  opinion  of  the  ooort 

K  T.  Utley  for  the  appellant 

C,  0.  NbursCj  Attorney  General,  for  the  State. 

Lowe,  J.  —  The  record  in  this  case  exhibits  the  follow- 
ing facts:  That  the  defendant  was  arrested  and  brought 
before  the  City  Court  of  Dubuque  City,  upon  a  charge  of 
an  assault  and  battery.  After  his  application  for  a  change 
of  venue,  on  the  ground  that  the  judge  was  prejudiced 
against  him,  had  been  overruled,  he  plead  not  guilty, 
waived  a  trial  by  jury,  and  submitted  voluntarily  to  a  trial 
by  the  court,  was  found  guilty  and  duly  sentenced,  where- 
upon he  appealed  to  this  court,  assigning  two  errors :  1st 
That  the  court  erred  in  refusing  to  grant  a  change  of  venue 
on  the  affidavit  and  application  of  the  defendant  The 
record  shows  that  the  application  for  this  purpose  was  sub- 
stantially good  in  form  and  matter  to  authorize  a  change  of 
venue  in  proceedings  before  a  magistrate ;  but  quite  insuf- 
ficient in  a  prosecution  before  the  District  Court,  in  not 
setting  out  the  nature  of  the  prosecution,  or  that  he  could 
not  receive  a  fair  and  impartial  trial.  Whether  this  appli- 
cation, therefore,  was  erroneously  overruled,  depends  upon 
the  question  whether  the  rules  which  the  statute  prescribes 
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for  the  action  of  the  District  Court,  or  of  magistrates,  must 
govern  and  control  the  Dubuque  City  Court  The  juris- 
diction of  this  court  is  defined  bj  §  82  of  the  act  for  revis- 
ing and  consolidating  the  laws  incorporating  the  city  of 
Dubuque,  and  to  establish  a  City  Court  therein  (Session 
Laws  of  1867,  page  856),  which  reads  -as  follows :  "  Said 
oourt  shall  have  jurisdiction  of  all  offences  and  suits  under 
city  ordinances ;  and  shall  have  general  jurisdiction  concur- 
rent with  the  District  Court  in  all  civil  cases ;  and  shall 
have  concurrent  jurisdiction  with  justices  of  the  peace  in  all 
criminal  cases."  The  same  section  enacts  that  appeals  trom 
the  City  Court  lie  directly  to  the  Supreme  Court  of  the 
State  of  Iowa.  Section  88  of  the  same  act  provides  that 
"  the  rules  and  regidations  of  law  which  govern  the  District 
Courts  shall  govern  the  City  Oourt  as  far  as  appUcahU.''^ 

From  these  several  provisions  of  the  act  organizing  this 
court)  we  conclude  no  appeal  from  a  decision  made  therein 
lies  to  the  District  Court ;  and  while  its  criminal  jurisdic- 
tion is  limited  to  the  class  of  offenses  triable  before 
magistrates,  yet  the  mode  of  exercising  this  jurisdiction 
must  be  according  to  the  rules  which  govern  the  practice  in 
the  District  Court  That  is  to  say,  if  the  defendant  should 
desire  a  continuance  of  the  cause,  he  must  briug  his  appli- 
cation within  the  rule  prescribed  in  the  District  Court  for 
that  purpose.  So  in  regard  to  the  number  of  jurors  and 
challenges — all  these  things  he  could  insist  upon  in  the  same 
manner  as  if  he  was  being  tried  in  the  District  Court  But 
if  we  adopt  the  construction  that  because  the  jurisdiction 
of  the  City  Court  is  concurrent  only  with  that  of  justices 
of  the  peace  in  criminal  procedure,  that  therefore  the  law 
which  regulates  the  practice  in  Magistrates'  Courts  must 
also  govern  the  City  Court  in  its  criminal  procedure,  then 
the  accused  could  not  have  the  benefit  of  twelve  jurors  to 
try  the  charge  imputed  to  him ;  nor  could  he  have,  if  a 
change  of  venue  was  taken  from  a  city  to  a  Magistrate's 
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Goort)  an  appeal  directl j  to  the  Supreme  Court.  Of  oouise 
all  this  would  not  be  according  to  the  rules  and  regulations 
which  govern  the  District  Court  Under  these  rules,  we 
think  the  application  for  a  change  of  venue  was  insufficient, 
and  the  court  did  not  abuse  its  discretion  in  overruling  the 
same. 

What  we  have  already  said  is  an  answer  also  to  the  appel- 
lant's second  objection,  which  he  makes,  not  against  any 
action  of  the  court  below,  but  against  himself  namely, 
that  he  should  not  have  appealed  to  this  court,  but  to  the 
District  Court    Judgment  below 

Affirmed. 


Hamsmith  v.  Espy  et  oL 

1.  JtTDOUXHT  AOADTST  ▲  muc.  When  a  judgment  is  rendered  agunst  a  firm 
in  its  firm  name,  the  property  of  the  individual  members  can  be  rendered 
liable  only  by  ad/re  fadaa, 

2.  Sams  :  icembebs  of  ▲  fibil  When  a  judgment  on  a  copartnership  obli- 
gation is  rendered  against  the  members  of  a  firm,  as  individuals,  the  sale 
of  individual  property  for  its  satisfaction  is  not  irregular  or  void.  A 
creditor,  in  a  proper  case  may  inequity  compel  a  resort  to  copartnership 
property. 

Motion  to  set  aside  a  Sale. 

Wednesday,  Jiinb  18. 

Hamsmith  commenced  his  action  against  "  Thomas  S. 
Espy,  Charles  Baker,  and  John  Robinson,  doing  business 
as  partners,  in  the  name  and  style  of  Espy,  Barker  k 
Bobinson,''  upon  a  note  made  in  the  copartnership  name. 
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After  judgment  against  "defendants,"  the  cause  was 
brought  into  this  court,  and  at  the  June  T^m,  1861,  a 
judgment  was  rendered  against  them  in  their  individual 
names,  as  well  their  sureties  on  the  appeal  bond.  An 
execution  was  issued,  and  levied  upon  two  lots  in  Fort 
Madison,  one  of  them  belonging  to  the  firm,  and  the  other 
the  individual  property  of  Espy,  who  now  moves  to  set 
aside  this  sale  of  his  lot,  bj  showing  that  there  was  oth^ 
firm  property,  of  which  the  sheri£^  and  all  persons  at  the 
sale,  had  notice,  amply  sufficient  to  satisfy  the  writ,  and 
which  was  pointed  out  to  hiiA  before  the  levy. 

Tho8.  S.  Espy  for  the  motion. 

c7.  M.  Beck,  contra. 

Wbight,  J.  —  We  are  aware  of  the' rule  in  equity,  that 
partnership  property  should  pay  firm  debts,  and  individual 
property  individual  debta  But  suppose  a  judgment  is 
rendered  against  persons  composing  a  firm,  in  their  indi- 
vidual names,  if  individual  property  is  sold  under  an  exe- 
cution issued  thereon,  is  the  sale  invalid,  though  there  may 
be  partnership  means?  We  think  not.  The  judgment  is 
several,  the  writ  runs  against  defendants,  as  individuals. 
No  step  fiirther  is  necessary  in  the  first  instance,  (as  by 
scire  facias,  or  the  like,)  to  make  individual  property  liable, 
and  it  is  not  irregular  to  levy  and  sell  that  which  die  writ 
commands  the  officer  to  seize.  By  his  writ,  he  does  not 
know  of  a  joint  liability,  and  his  simple  duty,  primarily, 
is,  to  make  the  money  from  property  belonging  to  either 
of  the  defendants  named.  A  creditor  of  either  might,  in 
a  proper  case,  in  equity,  by  a  showing  of  all  the  facts, 
compel  a  resort  to  the  partnership  assets.  But  if  this  is 
not  done,  the  individual  debtor  cannot  complain  of  the 
illegality  of  the  sale. 
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Our  Code  cliangeB  the  common  law,  in  providing  that 
a  partnership  may  be  sued  in  its  firm  name.  If  thus  sued, 
a  mdre  Jadaa  is  necessary,  in  order  to  reach  individual  pro- 
perty. I^  however,  a  plaintiff  follows,  as  he  may,  the 
common  law  requirement,  of  giving  the  individual  names, 
and  thus  serving  and  suing  all,  he  may  take  the  property 
of  either  partner  in  satisfaction  of  his  writ  In  such  a  case 
a  scire  facias  is  not  necessary.    - 

Motion  refused. 

Lows,  J.,  dissenting. 


Lewis  v.  Denton. 

1.  SsT-orr :  jlSSIONHD  notb.  In  an  action  by  the  assignee  of  a  note  duljr 
assigned,  the  defendant  cannot,  while  the  action  thus  stands,  litigate  a 
set-off  agamst  the  assignor  bj  simplj  ayerring  that  he  is  the  real  party  in 
interest 

2.  Sua :  NO  DBTENSK  A  BCt-off  is  not  ft  defense— it  is  the  defendant* 8 
cause  of  action  i^gainst  the  plaintiff. 

Appeaifrom  Johnson  District  Court 

Wednesday,  June  18. 

Bill  to  foreclose  a  mortgage  executed  by  Robert  Denton 
to  secure  the  payment  of  a  certain  promissory  note  paya- 
ble to  Miles  K.  Lewis,  by  whom  it  was  assigned  to  plaintiff. 
The  mortgaged  premises,  having  been,  subsequently  to  the 
execution  of  the  mortgage,  sold  to  Abby  Denton,  she  was 
made  a  party  defendant  The  defendant,  Robert  Denton, 
answered,  alleging  that  the  assignment  to  plaintiff  was 
Vol.  Xm.       66 
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without  consideration,  and  for  the  purpose  of  avoiding  a 
set-off  against  the  note,  if  it  remained  in  the  hands  of  the 
original  payee;  and  claimed  of  Miles  Lewis  as  ''the  real 
party  in  interest  in  the  said  promissory  note,  the  sum  of 
three  hundred  dollars,"  damages,  for  waste  committed  on 
the  premises  described  in  the  mortgage.  To  this  answer 
the  defendant  demurred  on  the  ground  that  it  set  up  a 
cause  of  action  against  a  person  not  a  party  to  this  suit ; 
and  that  the  claim  set  out  did  not  constitute  a  defense  to 
this  action.  This  demurrer  was  sustained,  and  defendant 
appeals. 

Clark  A  Bro,  for  the  appellant 

Mackey  d:  Bradley  for  the  appellee. 

Wright,  J. — ^A  set-off  is  not  a  defense  to  an  action.  It 
is  the  defendant's  action  against  plainti£^  and  plaintiff's 
right  to  recover  upon  his  cause  of  action  is  in  no  manner 
affected  by  such  set-off. 

I^  therefore,  an  action  is  brought  upon  a  note,  duly 
assigned,  in  the  name  of  the  assignee,  the  defendant  cannot, 
while  the  action  thus  stands,  ask  to  litigate  a  set-off  against 
the  assignor,  by  simply  averring  in  his  pleadings  that  such 
assignor  is  the  real  party  in  interest  He  is  not  a  party  to 
the  record,  and  no  judgment  could  be  taken  against  him 
on  such  set-off,  and  substantially  defendant  asks  such  judg- 
ment  when  he  pleads  his  set-off. 

The  demurrer  was  properly  sustained. 
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The  State  op  Iowa  v.  Fleming. 

1.  AnOSMBT  OSNKBAL  AND  DI8TRI0T  ▲TTOBNKT.  A  crimilial  CaOflO  is  UOdOT 

the  oontrol  of  the  District  Attorney  until  the  Supreme  Court  aoquires 
Jorifldiction,  after  which  it  is  under  the  sole  oontrol  of  the  Attorney  Gene- 
ral. 
S.  Appeal.  A  criminal  cause  cannot  be  appealed  to  the  Supreme  Oourt  afler 
the  expiration  of  one  year  from  the  rendering  of  the  judgment  complained 
ot 

AppeaJ  from  Louisa  District  Court 

Wednesday,  June  18. 

The  defendant  was  aocnsed  of  intoxication,  was  found 
goiltj,  and  sentenced  to  pay  a  fine  of  ten  dollars  and  be 
imprisoned  for  thirty  days.  The  cause  was  appealed  to  the 
District  Court,  and  the  trial  was  attended  with  the  same 
result  The  further  fects  necessary  to  an  understanding  of 
the  question  raised  are  presented  in  the  opinion  of  the 
court 

J.  H.  Hurley  for  the  appellant 

C.  C.  NoursCj  Attorney  General,  for  the  State. 

Baldwin,  C.  J.  —  In  this  cause,  an  agreement  was  made 
between  the  District  Attorney  and  the  attorney  for  the 
defendant,  that  an  appeal  might  be  taken  by  the  defendant 
to  the  Supreme  Court,  notwithstanding  the  fact  that  more 
than  one  year  had  expired  after  the  judgment  of  the 
District  Court  had  been  rendered. 

The  Attorney  General  now  asks  that  the  cause  be  stricken 
from  the  docket,  denying  the  power  of  the  District  Attorney 
to  make  any  agreement  which  would  either  waive  or  preju- 
dice the  rights  of  the  State  in  this  court 

It  is  made  the  duty  of  the  Attorney  General  to  defend 
for  the  State  all  causes  in  the  Supreme  Court  in  which  the 
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State  may  be  a  party,  or  interested  Revision,  §  124.  It 
is  made  the  datj  of  the  District  Attorney  to  appear  for  the 
State  in  the  several  coanties  of  his  district  in  which  the  State 
or  any  such  county  may  be  a  party.  He  is  also  required, 
in  any  cases  taken  fix)m  his  district^  to  the  Supreme  Court, 
to  furnish  the  Attorney  General  a  brief,  containing  the  sub- 
stance of  such  proceeding,  and  the  questions  therein 
involved,  &a  See  Rev.,  §  874.  These  provisions  of  the 
statute  plainly  define  the  duties  of  each  of  said  officers,  and 
there  is  no  room  for  a  controversy  afl  to  the  powers  that 
each  possess. 

While  the  case  is  in  the  District  Court,  it  is  without  doubt, 
tinder  the  control  of  the  District  Attorney.  Any  agreement 
he  may  make  with  reference  to  the  disposition  of  the  cause, 
so  far  as  it  is  proper,  or  within  the  limits  of  the  law,  should 
be  regarded  as  binding.  When  the  case  is  in  the  Supreme 
Court,  it  is  then  under  the  control  of  the  Attorney  GteneraL 
Section  4906  provides  that  no  appeal  can  be  taken  until 
after  judgment,  and  then  only  within  one  year  thereafter. 

This  court  cannot,  under  this  provision,  acquire  jurisdic- 
tion of  a  cause  until  there  has  been  judgment  rendered. 
The  parties  cannot,  even  by  agreement,  appeal  firom  the 
ruling  of  the  District  Court  upon  a  motion  to  quash  or  a 
demurrer  to  an  indictment.  There  must  be  a  judgment 
rendered  before  either  party  can  appeal.  The  same  may 
be  said  with  reference  to  the  latter  clause  of  this  section. 
It  is  equally,  if  not  more,  imperative.  It  is  the  policy  of 
the  law  that  all  criminal  litigation  should  be  as  early  termi- 
nated as  possible.  In  view  of  this  policy,  this  provision 
was  enacted.  If  a  party  fails  to  prosecute  his  remedy- by 
appeal  for  one  year  after  judgment,  such  right  is  forever 
at  an  end,  and  this  court  has  no  power  to  entertain  juria- 
diction  of  a  cause  after  this  time  has  elapsed.  Nor  do  we 
think  that  the  consent  of  the  attorney  for  the  State  can 
confer  such  jurisdiction.  Dismissed. 
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McHenrt  V.  Day  et  ux. 

1.  Deed  bt  ▲  wm.  Where  a  trust  deed  was  executed  by  a  husband  and  wife 
oonyejing  several  town  lots,  including  the  homestead,  and  it  was  shown 
by  the  evidence  that  the  wife  executed  it  without  reading,  upon  the  state- 
ment of  her  husband,  that  it  conveyed  certain  property  mentioned, 
which  did  not  include  the  homestead,  and  the  trustee  and  beneficiary  had 
no  knowledge  of,  and  was  in  no  wise  a  party  to,  this  false  representation ; 
it  was  held,  that  as  between  the  wife  and  innocent  parties,  who  acted  in 
good  foith  in  the  transaction,  she  could  not  take  advantage  of  such  negli- 
gence, and  make  it  the  ground  of  relief  against  the  consequences  of  hor 
own  signature. 

X  Samb:  ackmowlbdgmbnt.  A  wife  will  not  be  permitted  to  take  advan- 
tage of  her  own  irregular  and  wrongful  acts  in  the  acknowledgment  of 
a  deed,  against  parties  who,  ignorant  of  such  acts,  have  loaned  money 
npon  the  security  thus  aclmowledged,  but  regular  and  fair  upon  its  flaoe. 

Appeal  from  Polk  District  (hurt, 
Friday,  June  20. 

The  &cts  are  stated  in  the  opinion  of  the  oourt. 

Ourtia  Bates  for  the  appellant,  as  to  the  deception  prac- 
tiied  by  D.  P.  W.  Day,  upon  his  wife,  in  procuring  the  exe- 
cution of  the  deed  of  trust,  2  PhiL  Ev.,  272  (C3ow.  &  HiU's 
notes);  1  Story  Eq.  Jur.,  224;  2  Kent's  Com.,  482;  notes 
a  and  b;  WestfaO,  et  wcc.  v.  Lee  et  oi,  7  Iowa,  12 ;  CorieUe  v. 
Hand^  2  Id.,  552.  As  to  defects  in  the  execution  of  the 
deed,  and  the  jealousy  with  which  courts  guard  the  rights 
of  married  women,  Gear  v.  Williams  et  al.y  10  Ohio,  805, 
and  the  authorities  cited  in  the  argument  for  defendants ; 
McFarland  y.  Febger*s  Heirs  et  ai.,  7  Id.,  194;  (Min  v. 
Ware,  9  Mass.,  218  (Marg.);  Lufkin  v.  GkUes,  18  Id,  222; 
Westfall  etux.Y.  Let  et  cd.,  supra;  Schaffner  etoLr.  Orutz- 
macher  et  al,  6  Iowa,  187.  As  to  the  contradiction  of  an 
acknowledgment,  Ihtum  v.  Gfojbrth,  9  Iowa,  248;  Ora- 
pefigether  v.  Fg'ervary,  Id.,  168 ;  Blain  v.  Stewart^  2  Id., 
282 ;  Revision  of  1860,  §  2288. 
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M.  D.  McHenry^  pro  se,  contended  that  the  defendants 
should  not  be  permitted  to  take  any  advantage  of  their 
own  negligence  or  wrong.  2  Pars.  Cont,  270;  1  Story 
Eq.  Jut.,  §  886 ;  Babcock  v.  Hoey,  11  Iowa,  875. 

Lowe,  J. — The  facts  out  of  which  this  controversy 
arises  are  these:  The  defendant,  Day,  about  the  27th  day 
January,  1857,  borrowed  the  sum  of  $2,500,  fix)m  Messick 
k  Robertson,  of  Kentucky,  through  their  agent,  Wm.  H. 
McHenry,  of  Des  Moines,  Iowa,  to  secure  which  the  said 
Day  and  wife  executed  and  delivered  a  deed  of  trust, 
(naming  Wm.  H.  McHenry,  the  trustee  therein,)  upon  the 
following  described  property:  The  south  half  of  lots 
1  and  2,  in  block  C,  in  the  Commissioners'  Addition  to 
Fort  Des  Moines,  Polk  county,  Iowa.  Also,  lots  No.  1,  2, 
8  and  4,  in  block  B.,  lots  No.  1  and  2,  in  block  C,  lots 
No.  1,  2,  8,  4,  5,  6,  7,  9  and  10,  in  block  D.,  and  lots  No.  1, 
2,  8,  4,  5,  6,  7,  8,  9  and  10  in  block  A.,  situated  in  D.  P. 
W.  Day's  Addition  to  Fort  Des  Moines. 
"  Default  being  made. in  the  payment  of  the  money,  the 
property  conveyed  in  the  de^  of  trust,  was  sold  by  Ae 
trustee  to  the  plaintiff  as  the  highest  bidder  for  the  sum 
of  $601 ;  who  brings  his  action  of  right  to  recover  posses- 
sion of  the  two  lots  first  above  described.  The  defense 
set  up  may  be  stated  in  substance,  as  follows:  that  at  the 
time  of  the  execution  of  said  deed  of  trust,  the  defendants 
were  occupying  said  lots  as  their  homestead,  and  continued 
to  do  so,  up  to  the  sale  of  the  same  by  the  trustee,  and  the 
institution  of  this  suit ;  that  Alice  E.  Day,  the  wife  of  D. 
P.  W.  Day,  had  not  acknowledged  said  deed  of  trust 
before  any  officer  authorized  to  take  the  acknowledgment 
of  deeds,  that  the  notary  public,  before  whom  said  acknow- 
ledgment purports  to  have  been  taken,  never  presented 
said  deed  of  trust  to  her  for  that  purpose;  that  when,  as  a 
matter  of  £sict,  she  did  sign  the  same,  the  notary  was  not 
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preflent ;  that  her  husband  preseDted  the  deed  to  her  for 
her  signature,  representing  at  the  time,  that  it  was  for  the 
lots  on  the  hill  in  his  own  addition  to  the  city  of  Fort  Des 
Moines ;  that,  relying  upon  this  statement,  she  signed  the 
deed  without  reading  it ;  that  she  would  not  have  signed 
the  deed,  had  she  been  advised  that  her  homestead  was 
included  in  the  same. 

A  demurrer  was  filed  by  plaintiff  to  the  sufficiency  of 
the  matters,  set  forth  in  this  defense,  and  before  a  hearing 
was  had  upon  the  same,  the  whole  cause  was,  by  order  of 
the  court,  referred  to  Jahbs  M.  Elwoob,  Esq.  On  the 
hearing  before  the  referee,  it  was  agreed  that  the  whole 
case,  without  deciding  the  demurrer,  should  be  heard  upon 
the  merits,  and  that  either  party  should  give  in  evidence, 
under  the  pleadings,  proo&  to  establish  his  or  their  case 
to  the  same  extent,  and  with  the  same  effect,  as  though 
specially  pleaded. 

In  the  award  of  the  referee  is  reported  all  the  evidence 
taken  before  him,  together  with  the  £sicts  which,  in  his 
judgment,  the  proo&  establish,  and  his  conclusion  of  law 
thereon.  After  finding  that  the  legal  title  of  the  premises 
in  controversy  was  in  the  plaintiff)  in  virtue  of  the  deed 
obtained  under  the  truster's  sale,  he  finds,  also,  that  the 
evidence  in  the  main,  sustains  the  new  or  special  matters 
of  defense  set  up  in  the  answer,  but  nevertheless,  the 
referee  held  that  these  facts,  if  true,  did  not  constitute  a 
legal  defense  in  this  action ;  that  the  said  Alice  E.  Day,  in 
executing  said  deed  of  trust  with  her  husband,  is  presumed 
to  have  been  cognizant  of  the  property  which  the  same 
conveyed,  but  i^  through  her  own  mistake  or  negligence, 
she  did  not  ascertain  what  property  the  deed  in  &ct  em- 
braced, still,  as  between  herself  and  the  innocent  parties 
who  acted  in  good  faith  in  the  transaction,  she  cannot  take 
advantage  of  such  negligence,  and  make  it  the  ground  of 
Telief  against  the  consequences  of  her  own  signature;  that. 
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as  between  herself  and  innocent  parties,  where  no  firaud  is 
alleged,  the  said  Alice  stands  in  no  better  position  than  if 
she  had  executed  said  deed  of  trust  voluntarily,  and  yriA, 
a  full  knowledge  of  all  the  facta  in  the  transaction,  Bab- 
cock  v.  Eoey,  11  Iowa,  876 ;  that,  between  the  trustee,  bene> 
ficiaries,  and  their  immediate  grantees,  on  the  one  hand,  and 
the  grantors  on  the  other,  it  was  not  necessary  that  the 
deed  of  trust  should  have  been  acknowledged,  in  order  to 
make  it  a  binding  or  valid  conveyance. 

This  last  proposition,  perhaps,  is  stated  rather  broadly 
by  ihe  referee,  so  &r  as  Alice  £.  Day  is  concerned.  It  is 
not  necessary,  in  the  determination  of  this  cause,  or  in 
affirming  the  general  conclusion  to  which  the  referee  and 
the  court  below  came,  to  hold  that  a  deed,  unacknowledged 
by  the  wife,  executed  in  conjunction  with  her  husband,  is 
vaiid  against  her,  even  in  a  direct  proceeding  between  the 
parties  to  the  same.  It  has  been  the  policy  of  the  law,  as 
well  as  of  the  courts,  to  hold  a  strict  compliance  with  the 
solemnities  of  the  law,  in  divesting  a  married  woman  of 
her  interest  in  real  estate*  The  certificate  of  acknowledg- 
ment to  the  deed  of  trust  in  this,  is  regular  and  in  due 
form,  and  purports  to  have  been  made  in  good  fiiith.  It  is 
true  the  evidence  shows  the  following  irregularity  in  the 
acknowledgment  of  the  deed:  That  the  notary  had  certi- 
fied to  the  acknowledgment  of  the  same,  without  requiring 
the  personal  presence  of  the  party,  but  upon  a  previous 
verbal  authority  given  by  her,  accompanied,  at  the  lime, 
with  her  written  signature,  to  the  effect  that  the  notary 
should  do  so  when  a  deed  was  presented  by  her  husband, 
with  her  signature  affixed.  This  informality  in  the  mode 
of  taking  the  acknowledgment  would  be  fatal,  it  may  be, 
to  the  validity  of  the  deed,  under  some  circumstances,  but 
certainly  she  cannot  be  permitted  to  take  advantage  of  her 
own  irregular  and  wrongful  acts,  against  parties,  who^ 
ignorant  of  all  this,  had  loaned  a  large  sum  of  money  to 
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her  husband,  upon  the  strength  of  a  security  perfectly 
regular  and  fair  upon  its  £stce,  both  in  form  and  substance. 
BaMwin  y.  SnauxJkn  et  a2.,  11  Ohio  State  R,  208. 

Believing  that  the  decision  below  was  founded  upon  the 
law  applicable  to  the  &ctB  in  this  case,  and  upon  which 
further  elaboration  does  not  seem  to  be  required  at  our 
hands,  we  accordingly  affirm  the  same. 

Affirmed. 


In  the  matter  of  Pierson's  Executors. 

1.  Afpbal  bond:  AinamsnuTOBa  When  an  appeal  is  taken  by  exeouton 
from  an  order  of  the  County  Court  removing  them  firom  office^  and 
iq^poindng  their  Buccessors,  and  the  bonds  of  such  executors  on  file  are 
sufficient  to  coyer  all  the  assets  coming  into  their  hands,  the  appeal  bond 
should  be  in  a  sum  sufficient  to  cover  the  costs  of  the  proceeding. 

2.  Appeal  FBOM  ORDBR.  An  order  discharging  a  rule  requiring  a  county  jadgo 
to  show  cause  why  an  appeal  was  not  aUowed  from  his  order  removiqgt 
executors,  affects  substantial  rights,  and  may  be  reviewed  by  the  Supvuii*. 
Court  on  appeal 

Appeal  from  Dea  Moines  District  Cburt 

Friday,  June  20. 

The  executors  of  the  estate  of  John  Pierson,  deceased^ 
were  required  by  the  County  Court  of  Des  Moines  ooontyf 
to  make  a  report  and  showing  of  the  condition  of  the  estate, 
and  of  the  demands  and  assets  in  their  hands.  On  the 
coming  in  of  this  report,  exceptions  were  filed  by  certain 
of  the  heirs,  and  such  proceedings  were  had  that  an  order 
was  made  for  their  removal,  and  the  appointment  of  an 
administrator,  with  the  will  annexed.  This  was  on  the 
4th  of  January,  A.  D.,  1862.  The  executors  prayed  an 
appeal  on  the  10th  of  the  same  month,  and  thereupon,  the 
Vol.  XTTT.        67 
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appeal  bond  was  fixed  at  $45,000.  On  the  20th  of  the  same 
month  they  applied  to  the  District  Court  for  the  allowance 
of  an  appeal)  upon  the  ground  that  injustice  had  been  done, 
that  they  could  not  give  the  bail  fixed,  and  that  the  same 
was  grossly  excessive.  A  citation  issued  to  the  County 
Court  to  show  cause  why  the  appeal  was  not  allowed.  T\) 
this  there  was  a  return,  after  examining  which  and  all  the 
premises,  the  rule  was  discharged,  and  the  executors  now 
appeal  to  this  court. 

Charles  Ben  Darunn  for  the  appellants. 

1.  When  executors  have  already  given  bonds  for  the 
assets  in  their  hands,  in  any  proceeding  concerning  them, 
they  are  allowed  appeals  without  further  bond,  or  with 
bond  sufficient  to  indemnify  against  costs  which  maybe 
imposed  upon  them  as  persons  for  wrongfully  invoking 
such  appeal :  4  Bac  Abr.,  14  (Bouv.  Ed.),  1  Salt,  98 ;  1 
Selw.  Pr.,  45;  2  Tidd's  Pr.,  1162;  Pet  on  Bail,  249- 
266.  See,  also,  the  general  statutory  provision  regarding  it^ 
in  New  York,  in  Dayton's  Surrogate^  849,  788,  744,  762, 
et  aeq. ;  and  1  U.  S.  Eq.  Dig.,  628, 668 ;  1 H.  &  Mumf.,  16, 26. 

HaU^  Harrington  &  EaU  for  the  appellee. 

1.  The  appeal  should  be  dismissed.  The  fixing  of  the 
amount  of  a  bond  is  a  mere  exercise  of  discretion  from 
which  no  appeal  lies.  Trustees  of  Iowa  College  v.  The  OUy 
af  Davenport,  7  Iowa,  214,  and  the  authorities  there  cited ; 
Dger  v.  LucUam,  1  Harr.  (N.  J.),  681. 

2.  The  action  of  the  County  Court  and  District  Court  in 
requiring  an  appeal  bond  in  the  sum  of  $4,500,  was  l^al 
and  just  Bac.  Abr.,  "Bail;"  Toller's  Ex.,  467;  1  Salt, 
98;  8  Id.,  67;  McKay  r.  Devers,  9  Geo.,  184;  6  Leigh, 
299;  4  Gratt,  9;  QmmomveaUh  v.  The  Judges  of  the  Or- 
phani  Court,  10  Barr  (Penn.),  87. 
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WRiaHT,  J. — The  law  provides  ttat  an  appeal  fjx)m  a 
decision  of  the  County  Court  shall  be  taken  within  thirty 
days  from  the  day  in  which  the  decision  was  made,  '*  by 
claiming  an  appeal,  and  filing  in  the  county  office  a  bond 
with  one  or  more  sureties,  and  a  penal  sum  to  be  approved 
by  the  county  judge  or  clerk,"  &c.  (§  267.)  "  K  the  party 
entitled  to  an  appeal  &ils,  without  &ult  on  his  part,  to 
daim,  or  perfect,  or  prosecute  his  appeal,  he  may  apply  to 
the  District  Court,  which,  upon  being  satisfied  of  the  matter, 
and  that  the  case  requires  revision,  may  authorize  an  ap- 
peal to  be  taken  upon  such  terms  as  it  deems  reasonable, 
and  may  take  such  order  as  may  be  requisite  to  give  it 
effect"  (§270.)  The  District  Court,  also,  has  a  general 
supervision  over  all  inferior  courts,  to  prevent  and  correct 
abuses,  where  no  other  remedy  is  provided.  (§  2663.) 

By  the  statutes  of  some  of  the  states,  it  is  provided  that 
an  administrator  may  take  an  appeal  without  giving  secu- 
rity. Such  statutes,  however,  apply  to  cases  where  the 
judgment  or  order  affects  him  in  his  representative  capa- 
city. If  the  judgment  be  personal,  to  be  paid  out  of  his 
own  means,  he  must  give  bonds  as  any  other  person.  Our 
gtatute  does  not  exempt  an  administrator  from  this  duly. 
When  the  judgment  is  against  him  in  his  representative 
ampacity,  however,  then,  as  it  is  to  be  paid  finally  from  the 
assets  of  the  estate,  for  the  fiiithful  application  of  which  he 
has  already  given  the  required  security,  the  penalty  would 
properly  and  reasonably  be  but  light 

In  this  case  it  seems  that  the  executors  had  given  bond 
in  the  sum  of  eighty  thousand  dollars.  There  is  no  sug- 
gestion that  this  is  not  amply  sufficient  to  cover  all  assets 
coming  into  their  hands.  Nor  was  any  step  taken  to  in- 
crease the  amount  of  this  bond,  nor  any  attempt  to  show 
that  the  sureties  were  not  fully  solvent  There  was  no 
order  against  them  to  pay  money,  nor  to  do  any  act,  as 
individuals.    Every  act  of  mal-administration  charged  oi 
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found  by  the  ooart,  was  covered  bj  their  bond  as  execa- 
toiB.  If  the  finding  of  the  county  court  should  be  sus- 
tained, there  could  be  no  judgment  for  money,  and  none 
against  the  sureties  on  the  appeal  bond,  beyond  the  costs 
of  the  proceeding.  Under  such  circumstances,  it  seems  to 
us  that  the  bail  demanded  was  excessive,  that  to  require  it 
operated  as  a  virtual  denial  of  justice,  and  that  the  district 
court  erred  in  discharging  the  rule. 

Reversed* 


On  the  12th  day  of  January,  186S,  the  following  addi- 
tional opinion  was  delivered  by  — 

Wright,  J. — In  a  petition  for  re-hearing,  appellee's 
counsel  urge  that  this  court  could  not  take  jurisdiction  of 
the  case,  as  the  matter  appealed  firom  does  not  fiEdl  under  or 
within  any  of  the  provisions  of  the  Revision  giving  the 
right  to  an  appeal.  We  are  of  the  opinion,  however,  that 
the  order  discharging  the  rule  affected  a  substantial  right, 
and  in  effect  determined  the  action.  As  such  it  is  review- 
able in  this  court  under  clause  1,  §  2681,  of  the  Revision. 

If  the  District  Court  errs  in  matter  of  law,  in  determining 
that  the  case  presented  does  or  does  not  require  revision 
under  §  267  of  the  Revision,  such  ruling  may  be  re-exam- 
ined in  this  court  And  if  in  a  matter  of  &ci,  the  discre- 
tion has  already  been  abused,  this  court  will  review  and 
reverse. 

Re-hearing  refused. 
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Abbott  v.  Chase. 

1.  Equitablb  dbfehsb  at  LA.W.  An  equitable  defense  oannot  be  made 
ayailable  against  the  legal  title  to  real  estate  in  an  action  at  law. 

2.  IConoN  TO  TBAJTsrsB.  The  Supreme  Court  will  not  interfere  with  the 
ruling  of  the  court  below,  in  refusing  to  transfer  a  cause  to  the  ohanoerj 
docket,  upon  the  suggestion  of  an  equitable  defense,  when  it  does  not 
appear  that  the  character  and  nature  of  that  defense  was  fvJly  stated;  or 
when  such  defense  is  based  upon  a  title  bond,  and  there  is  no  suggestion 
that  it  has  not  been  forfeited. 

Aj^peal  from  Blackhawk  District  Court 

Fbiday,  June  20. 

Action  to  recover  the  possession  of  real  estate.  The 
plaintiff  alleged  in  his  petition,  that  he  was  the  owner  in 
fee  of  the  premises  in  controversy,  upon  which  allegation 
issue  was  joined,  and  on  the  trial  defendant  offered  to  prove 
that  a  certain  deed  executed  by  him  conveying  the  pre- 
mises to  plaintifi^  and  under  which  plaintiff  claimed,  was 
executed  to  secure  the  payment  of  money  loaned,  and  was 
intended  by  the  parties  to  be  a  mortgage ;  that  a  bond  for 
the  reconveyance  of  the  premises  upon  the  payment  of  the 
money  so  loaned,  was  executed  by  plaintiff  to  defendant 
cotemporaneously  with  the  execution  of  the  deed.  This 
evidence  the  court  refused  to  receive,  whereupon  the  defend- 
ant offered  to  amend  his  answer,  but  leave  to  so  amend  was 
refused  by  the  court  Verdict  and  judgment  for  the  plain- 
tiff and  the  defendant  appeals 

L.  Chapman  for  the  appellant,  contended :  1.  That  the 
court  erred  in  excluding  the  evidence  offered;  GHUis  v. 
Black,  6  Iowa,  489 ;  Kilboume  v.  Lockman,  8  Id.,  880 :  2. 
That  the  bond  and  deed,  being  executed  at  the  same  time, 
constituted  a  mortgage ;  Hall  d  Cochrane  v.  SaviUj  8  G. 
Greene,  37;  1  Wend.,  118 ;  Jacobs  v.  Finkle,  7  Ind.,  484; 
KeOey  &  Wife  v.  Beers,  12  Mass.,  889;  BodweU  v.  WAster, 
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18  Pick.,  411:  8.  The  court  should  have  allowed  the 
amendment  Code,  §2977;  8  How.,  451;  Barb.,  164;  6 
How.,  270. 

Bagg  d  AUen  for  the  appellee,  argued :  1.  That  the  equi- 
table defense  set  out  by  the  proposed  evidence  was  inadmis- 
sible in  an  action  at  law,  and  could  be  made  available  only 
by  motion  to  transfer  to  the  chancery  docket,  as  contem- 
plated by  §§  2880  and  2816  of  the  Revision. 

WmaHT,  J. — The  case  of  Page  v.  Cbfe,  6  Iowa,  158, 
clearly  sustains  the  ruling  of  the  court  below,  that  defend- 
ant's assumed  equitable  title  was  no  defense  to  the  legal 
title  of  plaintiflF  to  the  property  in  controversy. 

If  it  be  admitted  that  defendant's  claim  to  have  the  cause 
transferred  to  the  chancery  docket  was  in  time,  two  con- 
siderations forbid  a  reversal  of  the  cause  on  that  ground. 
The  one  is,  that  while  it  is  said  that  defendant  asked  leave 
to  plead  and  set  up  his  equity,  the  character  and  nature  of 
this  plea  is  not  stated.  It  may  have  been  that  the  defense 
presented  satisfied  the  court  below  that  it  could  not  avail 
The  other  is,  that  while,  from  some  affidavits  and  other 
parts  of  the  record,  it  is  inferred  that  defendant  held  a  title 
bond  for  the  conveyance  of  the  real  estate  in  controversy, 
upon  the  payment  of  a  certain  amount,  it  is  no  where  sug- 
gested that  the  bond  was  not  forfeited,  nor  that  defendant 
had  paid  or  offered  to  fulfill  the  contract  on  his  part 

Affirmed. 
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1.  UxAOXVOWLiDaiD  DXKD.  A  deed  defeotiyely  admowledged  is  yalid  as 
between  t|ie  parties  and  all  persons  having  knowledge  of  its  existence. 

5.  IbSTAKB.  A  court  of  equity  will  correct  a  mistake  in  a  deed  as  against  <^ 
A  subsequent  purchaser  who  acquires  his  interest  with  knowledge  of  the 
existence  of  the  deed  and  of  the  mistake  therein. 

3.  Ratdioation:  ybbbjll  aud  nr  WBirma.  A  deed  conyeying  the  property 
<^  a  firm,  executed  by  one  member  for  himself  and  for  his  co-partner,  is 
sufficient  and  valid  as  a  deed  of  the  firm,  if  ratified  either  expressly  or  bj 
implication,  verbally  or  in  writing;  but  such  ratification  wiU  not  aifect  the 
rights  of  subsequent  purchasers  or  incumbrances  which  have  already 
accrued. 

A,  Same.  A  recognition  which  will  have  the  effect  to  make  a  deed  valid, 
which  but  for  such  ratification  would  be  ineffectual  to  pass  the  titie,  as 
against  the  party  or  subsequent  incumbrances,  should  be  clear  and  express, 
or  be  implied  fh>m  drcumstances  equally  clear  and  undisputed. 

6.  1Cobt<U€Hb:  pbiobitt.  A  deed  of  trust  conveying  certain  real  estate  be- 
longing to  8.  ft  IC,  was  executed  by  M.  for  both  himself  and  S.  without 
any  authority  to  make  such  a  conveyance  for  S.  Afterwards  S.  ft.  M.,  with 
their  wives,  united  in  the  execution  of  a  mortgage  to  another  party  to  se- 
cure the  payment  of  two  notes.  On  one  of  these,  which  had  been  assigned 
by  the  mortgagee,  an  action  was  conmienced  by  the  assignee,  in  which 
sufficient  personal  property  to  satiety  the  same  was  attached,  but  was 
discharged  upon  the  execution  of  a  delivery  bond.  In  a  proceeding  to 
foreclose  the  last  named  mortgage,  to  which  the  assignee  was  not  a  party, 
it  was  held: 

1.  That  it  was  error  to  decree  a  sale  of  the  mortgaged  premises  for 
the  satisfaction  of  the  note  which  had  been  assigned. 

2.  That  the  deed  of  trust  executed  by  M.  was  entitled  to  priority 
upon  his  interest  hi  the  property  therein  described. 

3.  That  the  lien  of  the  mortgage  was  entitled  to  priority  as  to  tho 
interest  of  the  other  mortgagors,  and  that  the  mortgagees  were  entitled 
to  a  foreclosure  for  the  amount  which  remained  due  them. 

Appeal  from  Warren  District  (hurt 

Moin)AY,  June  28. 

Ok  the  11th  daj  of  November,  1867,  a  deed  of  trusty 
purporting  to  be  signed  by  E.  G-.  Seachrest  and  C.  M.  Meek, 
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was  made  to  Lewis  Todhanter,  to  secure  certain  debts  owing 
to  Stadler  Bro.  k  Co.  and  Laner  Bro's.  This  deed  was  npon 
the  following  described  lands :  '^  The  undivided  two-thirds 
of  the  East  half  of  the  N.  E.  i  of  section  81,  and  the  S.  K 
i  of  the  S.  E.  J,  and  the  S.  W.  1  of  S.  E.  J  of  section  SO, 
except  the  plat  of  East  Palmyra,  and  twelve  rods  off  the 
West  side  of  said  quarter,  and  the  N.  E.  }  of  the  N.  E.  ^ 
of  sect  25,  and  the  S.  E.  Jof  the  K  W.  J  of  the  N.  K  J 
•  and  Southhalfof  N.E.  Jof  N.  W.  Jof  N.  RJof  sect 
25,  all  in  Township  No.  77,  Range  22." 

This  deed  was  signed  by  Meek,  as  is  claimed,  for  himself 
and  Seachrest,  the  said  Seachrest  being  at  the  time  absent 
firom  home,  was  acknowledged  in  the  same  manner  before 
the  trustee  therein  named,  and  filed  for  record  on  the  next 
day. 

On  the  20th  April,  1859,  the  said  Seachrest  and  Meek, 
with  their  wives,  in  conjunction  with  Davis  Meek  and 
wife,  (who  owned  the  other  undivided  third,)  made  a 
mortgage  to  the  complainants,  upon  lands  similar  in  de- 
scription, except  that  the  parcels  in  sect  25  were  located 
in  Town.  77,  R.  28. 

Complainants  brought  this  action  to  foreclose  their  mort- 
gage, making  the  mortgagors,  the  beneficiaries  and  trustee 
named  in  the  prior  deed  parties,  and  asking  that  their 
mortgage  shall  have  priority.  The  cause  was  heard  upon 
the  pleadings  and  testimony,  and  a  decree  entered  in  accord- 
ance with  the  prayer  of  complainants'  bill,  and  respondents 
appeal. 

C.  0.  Oole  and  Lewis  Todhunter  for  the  appellant 

L  The  deed  on  its  face  being  properly  signed  and 
acknowledged  and  recorded,  was  notice  to  subsequent  in- 
cumbrancers, although  it  would  afterwards  be  made  to 
appear  that  it  was  defectively  signed  and  acknowledged. 
Hopping  v.  Bumam^  2  G.  Greene,  89 ;  MUler  v.  Chittea- 
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dmetal.,  2  Iowa,  815;  Bain  v.  Stewart,  Id.,  878;  Bdl  & 
Oo.  V.  Thomas,  lA,  884 ;  Gahm  v.  Bowman  and  Neal,  10 
li,  529. 

n.  Brown  &  Co.  were  necessary  parties  to  this  suit,  and 
when  there  is  a  defect  of  parties,  objections  may  be  taken 
thereto  at  the  hearing,  and  even  on  appeal.  Johnson  y.  Ban- 
kin,  2  Bibb,  184 ;  Oox's  Heirs  v.  J^rode,  Id.,  275 ;  Barry  et 
al  V.  Sogers  et  al.  Id.,  814 ;  Orittenden^s  Administrator  v. 
Ch'adg,  Id.,  474;  Parberrifs  Heirs  v.  Goram,  8  Id.,  107; 
Bambridge  v.  Owen,  2  J.  J.  Marsh,  464 ;  Boberts?  Heirs  v. 
JEUiotfs  Heirs,  8  Monr.,  895 ;  Dougherty  and  Wife  v.  Mor- 
gan's Executors,  6  Id.,  152 ;  Oocper  v.  Ounn,  4  B.  Monr., 
594 ;  Oraham  Jk  Butler  v.  Ghaioqw  Bank,  5  B.  Monr.,  49. 

&  V.  White,  for  the  appellee,  submitted  an  elaborate 
argument  upon  the  evidence,  in  which  he  cited  the  follow- 
ing authorities:  Code  of  1851,  §§  2410, 1227;  Story  on 
Partnership,  §  121-2 ;  Price  d  Oo.  v.  Alexander  d  Go,,  4 
G,  Greene,  427 ;  Lyon  v.  Bunn,  6  Iowa,  48 ;  Oraw/ord  v. 
Burton,  6  Iowa,  476. 

Wright,  J. — Whether  the  deed  of  trust  was  so  defeo- 
tiyely  acknowledged  as  that  the  recording  of  the  same  would 
not  impart  constructive  notice  of  its  contents  to  the  subse- 
quent mortgagees,  we  need  not  determine,  as  an  examina- 
tion of  the  testimony  satisfies  us  that  complamants  had 
actual  notice  of  said  trust  deed.  And  in  arriving  at  this 
conclusion,  we  have  not  considered  the  testimony  of  Tod- 
liunter,  who  took  the  acknowledgment  He  is  a  party  to 
the  record,  and  his  testimony  was  properly  excluded  by  the 
court  below.  Aside  from  this  testimony,  however,  we  are 
satisfied  that  complainants  knew,  at  the  time  they  took  their 
mortgage,  of  the  existence  of  the^rior  deed,  and  that  their 
lien  was  subject  to  that  of  respondents.  And  this  know- 
ledge carried  with  it  the  further  fact  that  there  was  a  mistake 
in  the  first  conveyance.  That  there  was  a  mistake,  is  indich 
VoL,  XTTT.        68 
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putable.  And  that  complainants  believed  and  nndeistood 
that  the  land  described  in  the  deed  was  the  same  as  that 
covered  by  their  mortgage,  is  very  clearly  shown.  The 
mistake  evidently  occurred  without  any  &ult  of  any  person, 
the  scrivener  inadvertently  writing  die  figures  22  instead 
of  23,  as  applied  to  the  land  in  section  25.  It  was  not  until 
long  after  both  instruments  were  made  that  the  mistake  was 
discovered.  Indeed,  it  is  questionable  from  the  pleadings, 
whether  it  was  fully  known  to  complainants  at  the  time  of 
the  institution  of  this  suit 

The  mortgagees  having  actual  notice,  therefore,  of  the 
deed  and  of  the  mistake,  the  sufficiency  of  the  acknowledg- 
ment is  not  material.  The  deed  was  good  as  between  the 
parties,  and  all  persons  having  actual  knowledge  of  its 
existence,  without  any  acknowledgment.  JfiBer  v.  Chitten- 
den et  al.,  2  Iowa,  815;  BMn  v.  Stewart,  Id.,  878;  Bdl  A 
Co.  V.  Thomas,  Id.,  884;  Dussaume  v.  Bamett,  6  Id.,  95. 

We  are  then  next  to  inquire  as  to  the  amount  of  interest 
acquired  by  respondents  by  the  trust  deed.  It  will  be 
remembered  that  Seachrest  did  not  sign,  nor  acknowledge 
the  deed.  He  was  absent  at  the  time,  and  there  is  no  testi- 
mony whatever  that  he  gave  authority  in  writing  or  other- 
wise to  his  co-partner  to  make  the  conveyance.  It  is  claimed, 
however,  that  upon  his  return  he  ratified  the  act,  and  that 
this  was  effectual  to  pass  his  title.  The  ratification,  if  any, 
was  verbal,  and  not  in  writing. 

The  doctrine  of  the  English  courts  is,  that  a  sealed  instru- 
ment, when  made  by  one  partner  for  the  others,  can  only 
be  made  valid  by  a  prior  authority  or  subsequent  ratifica- 
tion, evidenced  by  writing,  under  seal.  This  rule,  however, 
is  not  followed  in  this  country,  it  being  well  settled  by  the 
current  of  decisions,  thair  a  prior  authority  or  subsequent 
ratification,  express  or  implied,  verbal  or  written,  is  suffi- 
cient to  make  the  deed  binding  upon  the  firm.  (Story  on 
Part,  §  122,  and  note  2.) 
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Was  there  a  ratification,  then,  of  this  act  of  Meek,  in 
signing  the  name  of  Seachrest  to  the  deed?  The  want  of 
original  authority,  is  dear.  The  interest  of  Seachrest  did 
not  pass,  therefore,  by  the  deed,  unless  there  was  a  ratifica- 
tion. Upon  this  point  the  burden  of  proof  is  upon  respond- 
ents. Not  only  so,  but  the  ratification  should  have  taken 
place  before  the  making  of  the  mortgage.  Does  the  proof 
establish  this  fact?  We  are  constrained  to  hold  that  it  does 
not  Two  witnesses  speak  of  conversations  had  with  Sea- 
chrest on  the  subject  But  the  time  of  these  conversations  is 
left  entirely  indefinite.  Kot  only  so,  but  his  admissions, 
that  he  recognized  the  act)  are  stated  in  a  loose  manner,  nor 
is  there  any  proof  as  to  when  he  first  knew,  and  attempted 
to  ratify,  the  deed.  A  recognition  which  shall  have  the 
effect  of  making  valid  a  deed,  which,  but  for  such  ratifica- 
tion would  be  ineffectual  to  pass  the  title,  as  against  the 
party  or  subsequent  incumbrancers,  should  be  clear  and 
express,  or  be  implied  iiom  circumstances  equally  clear  and 
undisputed.  The  party  having  the  affirmative  must  jGdl, 
unless  he  brings  his  proof  up  to  this  standard. 

Another  point  in  this  case  is  made  upon  the  following 
£u;ts :  The  mortgage  to  complainants  was  to  secure  two 
notes.  One  of  these  was  assigned  to  Brown  &  Co.  They 
commenced  an  action  at  law  on  this  note,  and  attached  per- 
sonal property  sufficient  to  satisfy  the  same.  The  property 
was  released  by  giving  a  delivery  bond,  and  a  judgment 
was  recovered  on  the  note.  Brown  &  Co.  were  not  made 
parties  to  this  proceeding.  The  decree  in  this  case  finds  in 
favor  of  complainants  for  the  whole  amount  of  both  notes, 
and  directs  the  mortgaged  premises  to  be  sold  to  satisfy 
the  same.  The  mortgagees  insist  that  this  was  error,  and 
that  there  should  have  been  no  recovery  beyond  the  amount 
due  on  the  note  still  held  by  complainants.  And  this  posi- 
tion we  think  is  correct 
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Complamants  were  not  the  owners  of  this  note.  Brown  k 
Co.  were  not  parties,  nor  did  they  ask  a  foreclosure.  The 
liability  of  complainants  as  indorsers,  would  not  give  them 
the  right  to  foreclose  the  mortgage  for  that  amount  They 
were  not  in  a  position  that  they  could  elect  which  to  prose- 
cute, the  action  at  law  on  the  note,  or  the  foreclosure 
proceedings,  for  the  suit  on  the  note  was  not  under  their 
control.  Not  only  so,  but  until  the  property  attached  was 
exhausted.  Brown  &  Co.  even  could  not,  as  against  anodier 
incumbrancer,  resort  to  the  mortgage.  If  they  could  not, 
then  it  is  very  manifest  that  the  indorsers,  who  were  only 
contingently  liable,  would  have  no  greater  right 

Our  conclusion,  then,  is,  that  complainants*  were  entitled 
to  a  foreclosure  for  the  note  still  held  by  them.  That  the 
deed  of  trust  held  by  the  creditors,  Stadler,  Broa  &  Co. 
and  Lauer  Bros.,  is  entitied  to  priority  of  lien  upon  the 
interest  of  C.  M.  Meek  in  all  the  lands,  and  that  the  prayer 
of  the  cross-bill,  (or  the  answer  which  is  made  such,)  to 
correct  the  mistake  to  this  extent,  should  be  granted,  and 
that  the  mortgage  of  complainants,  to  the  amount  of  the 
debt  still  due  them,  should  have  priority,  as  to  the  interest 
of  all  the  other  mortgagors  beside  the  said  C.  M.  Meek. 

The  decree  will  be  tiius  modified,  in  this  court,  or  re- 
manded for  that  purpose,  as  complamants  may  prefer,  at 
their  costs. 
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Lyster  V.  Brewer. 

1.  IConoK  TO  SR  laiDB  A  8ALB.  The  court  shouldnot  pass  upon  a  motion  to 
set  aside  a  sheriff's  sale  without  notioe  to  the  adverse  partj. 

Appeal  from  Marion  District  C&urt 

Monday,  June  28. 

Plaintiff  obtained  a  judgment  against  defendant  before 
a  justice,  and  filed  a  transcript  thereof  in  the  office  of  the 
Clerk  of  the  District  Court  Execution  issued  thereon, 
which  was  levied  upon  certain  real  estate.  This  was  sold, 
purchased  by  plaintiff,  and  a  deed  made  by  the  sheriff 
Some  twenty  months  after  the  execution  of  the  deed,  Titus 
Neal,  claiming  to  hold  under  the  defendant  in  the  execu- 
tion, moved  to  set  aside  this  sala  Motion  sustained,  and 
plaintiff  appeals. 

SoeverSj  WiUiams  Jk  Seeuera  for  the  appellant 

J.  E.  Neal  for  the  appellee. 

Wright,  J.  —  The  order  setting  aside  the  sale,  and  all 
proceedings  thereunder,  must  be  reversed.  The  plaintiff  had 
no  notice  that  such  motion  would  be  made,  nor  did  he  make 
a  voluntary  appearance  thereto.  "  To  set  aside  a  sale  on 
motion,  without  notice,  or  showing  that  the  opposite  party 
voluntarily  appeared,  in  no  manner  binds  him,  and  the 
party  making  the  same  can  derive  no  advantage  therefrom." 
Wright  v.  Ledaire^  8  Iowa,  241,  and  the  authorities  there 
cited. 

As  the  record  does  not  purport  to  contain  all  the  evidence 
upon  which  the  court  below  acted  in  deciding  this  motion, 
we  shall  not  pass  upon  the  correctness  of  the  ruling.  And 
this  course  we  feel  the  more  compelled  to  take,  for  the 
reason,  that  when  the  parties  are  fdl  before  the  court  the 
testimony  and  showing  may  be  materially  changed. 


Beversed. 
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The  State  of  Iowa  v.  Kreio. 

1  Ixdictmkht:  iruiSAiroB.  An  indictment  for  causing  and  contmuiiig  a  pabBc 
naiaance  hj  eatabliahing,  keeping  and  using  "  a  certain  building  or  place  " 
for  the  sale  of  iniozicating  liquors  is  suffidentl j  definite  in  its  descriptioii 
of  the  place. 

Appeal  from  Dee  Moines  District  Court. 
Monday  J  June  28. 

Defendant  waa  indicted  for  causing  and  continmng  a 
public  nuisance ;  for  that  he  did,  on  the  1st  of  January,  A. 
D.  1860,  and  afterwards,  in  the  County  of  Des  Moines,  es- 
tablish, continue  and  use  "  a  certain  building  and  place,  " 
in  which  he  kept  and  sold  intoxicating  liquors,  to  wit: 
whiskey,  &c.,  to  the  common  nuisance,  &c.  A  demurrer 
was  interposed,  upon  the  ground  (as  £b^  as  now  insisted 
upon),  that  the  indictment  did  not  sufficiently  describe  or 
designate  the  place  or  building  in  or  by  which  the  crime 
was  committed.  Demurrer  overruled,  defendant  was  con- 
victed, fined  twenty  dollars,  and  appeals. 

HaU,  Harrington  &  HaU  for  the  appellant 

The  description  in  the  indictment  is  not  sufficient  Sev. 
of  1860,  §§  4060,  1564;  1  Chit  Cr.  L.,  196  (marg.);  80 
Bng.  C.  L.  R.,  238 ;  8  Ad.  &  EL,  815 ;  The  State  of  Iowa  v. 
Orogan,  8  Iowa,  528 ;  Tfie  State  of  Iowa  v.  Maurer^  7  Id., 
406;  Cappa  v.  TheStaieof  Iowa,  4Id.,  502;  Norris  House 
V.  The  State,  8  G.  Greene,  519 ;  Our  House  No.  2  v.  The 
State,  4  Id.,  172 ;  87  N.  H.,  215. 

C.  0.  Nourse,  Attorney  General,  for  the  State,  relied 
upon  The  State  of  Iowa  v.  Orogan,  8  Iowa,  628 ;  and  The 
State  oflovHi  v.  Maurer,  7  Id.,  408. 

Wrioht,  J. — ^The  demurrer  was  properly  overruled. 
The  indictment  was  against  the  individual,  and  not  the 
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house  or  building.  SuUe  y.  Orogan^  8  Iowa,  628.  We  find 
no  precedent^  either  in  the  text  books  or  cases,  requiring  a 
more  definite  description.  8  Chittj's  Cr.  Law,  672,  et  seq. ; 
The  King  v.  Tayhr,  8  B.  &  C,  602;  2  Hill,  668.  Our 
statute  does  not  require  it 


Newell  v.  Sanford  k  Childb. 

L  Attobhbt's  ms.  The  suooeasful  partj  in  an  action  on  an  ordinary  ood- 
tract,  in  the  abeenoe  of  malice  or  want  of  probable  cause,  is  not  allowed 
attom^B  fees. 

Appeal  from  Polk  District  Court 

Monday,  June  28. 

The  fourth  clause  of  defendants'  answer  is,  in  substance, 
as  follows:  ''Defendants  show  that  in  the  spring  of  1866, 
plaintiff  undertook  and  agreed  with  defendants  to  act  as 
their  agent,  and  to  procure  for  them,  and  .in  their  name,  a 
certain  lease  of  a  portion  of  Lot  12,  Block  80,  Des  Moines, 
to  wit:  the  one-sixth  part  of  said  lot,  comer  of  Second 
Street  and  Court  Avenue,  which  lease  was  held  by  W.  W. 
Williamson,  from  one  Israel  Spencer.  Defendants  all^;e 
that  plaintiff  in  violation  of  his  said  contract  and  under- 
taking, fraudulentlj  took  the  assignment  of  said  lease  in 
his  own  name,  and  afterwards  commenced  a  suit  in  the 
District  Court  of  Polk  county  to  dispossess  them  from  the 
rightful  possession  of  said  lot  Defendants  show  that  they 
procured  an  injunction  against  the  plaintiff  in  said  matter, 
and  were  at  great  expense,  loss  and  trouble,  in  time,  and 
employment,  and  paying  attorneys  in  said  matter,  and  in 
establishing  their  right,  and  procuring  the  title  so  fin^udu-. 
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lentlj  and  wrongfaUj  taken  by  plaintiff  in  his  own  name^  to 
their  damage,  three  hundred  dollars." 

The  cauBe  was  submitted  to  a  referee,  who,  upon  this 
subject,  reported  the  following  facts : 

Ist.  That  in  February,  1855,  drfendants  did  constitute 
plaintiff  their  agent,  to  obtain  for  them  the  lot  referred  to 
in  said  answer,  and  that  he  did  procure  it,  taking  the  assign- 
ment in  his  own  name. 

2d.  That  Israel  Spencer  held  the  title  to  the  whole  of 
said  Lot  12,  Block  80,  and  in  May,  1857,  leased  to  plaintiff 
a  portion  of  the  same,  directly  west  of  that  covered  by  the 
lease  to  Williamson,  mentioned  in  the  answer. 

8d.  That  in  July,  1856,  plaintiff,  claiming  to  be  entitled 
to  the  possession  of  the  two  lots  described  in  the  leases, 
commenced  an  action  to  recover  the  same. 

4tL  That  defendants  set  up  title  in  fee  simple,  by  pur- 
chase from  Spencer,  and  enjoined  the  action  at  law. 

5th.  That  a  decree  was  made  thereon,  as  follows:  1.  That 
plaintiff  purchased  the  first  lease  for  defendants,  and  that 
the  title  was  in  them.  2.  That  plaintiff  is  the  owner  of  tlie 
lease  from  Spencer  to  him,  that  by  his  written  consent 
defendants  were  entitled  to  occupy  a  portion  of  the  same, 
and  the  plaintiff  the  balance.  8.  That  plaintiff  was  ea- 
joined,  during  the  term  of  the  Williamson  lease,  fix>m 
prosecuting  his  action  for  that  lot,  and  also  for  so  much 
of  the  other  lot  as  was  covered  by  defendants'  buildings 
erected  by  plaintiff's  consent.  4.  That  Newell  should 
have  possession  of  his  shop,  erected  by  defendants'  consent, 
on  the  Williamson  lot  6.  The  referee  further  found  that 
the  defendants  incurred  expenses  and  rendered  services  in 
defending  that  action  to  the  amount  of  $280,  but  that  aa  a 
matter  of  law,  they  were  not  entitled  to  recover  the  same 
in  this  action. 

The  report  of  the  referee  was  confirmed,  and  defendants 
appeal 
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Ncune  Jk  J&.  John  and  D.  0.  Finch  for  the  appellant 

L  Upon  iflsae  joined  the  referee  fonnd  the  facts  for  the 
defendants.  The  jadgment^  therefore,  should  have  been  for 
the  defendants.  Paym  v.  P^tkr^  9  Iowa,  549 ;  FrarUress  v. 
Mobh^  10  Id,  460. 

n.  When  the  plaintiff  disobeyed  instructions,  and  took 
the  title  to  himself  he  was  guilty  of  a  fraud  against  his 
principals,  and  they  are  entitled  td  expenses  incurred  in 
divesting  him  of  the  title.  Story  Agency,  §§  338,  217, 
218,  and  219.  Dunlap's  Paley's  Agency,  2,  6,  8,  18,  23. 

ni.  This  court  has  allowed  a  like  rule  of  damages  in 
cases  of  fraud  and  bad  faith  in  the  sale  of  real  estate,  Sweem 
V.  iSfecfe,  5  Iowa,  862 ;  Kingd/wry  v.  Smiih,  18  N.  H.,  211 ; 
Lee  V.  Dean^  3  Whart,  880.  The  principle  is  fully  recog- 
nized in  allowing  counsel  fees  in  a  suit  upon  an  attachment 
bond,  for  the  wrongful  issuing  of  an  attachment  OampbeU 
V.  Chamberlain  et  at,  10  Iowa,  837 ;  Jforria  ei  ai.  v.  Prioe^ 
2  Bhickf,  469. 

C.  Boies  for  the  appellee  reviewed  the  authorities  cited  by 
counsel  for  appellant,  and  contended  that  they  were  not 
applicable  to  the  case  at  bar. 

Wright,  J. — ^The  only  question  in  this  case,  is,  whether, 
under  the  circumstances,  the  referee  erred  in  refusing  to 
allow  defendants  the  amount  paid  to  attorneys,  and  for 
their  own  services,  in  defending  against  the  action  of  Newell 
to  obtain  possession  of  the  property  covered  by  the  Wil- 
liamson and  Spencer  leases.  And  we  are  very  clear  that 
this  question  must  be  answered  in  the  n^ative. 

There  are  a  few  excepted  cases,  in  which  counsel  fees  in 
former  suits  are,  or  may  be,  allowed.  In  some  instances 
they  have  been  allowed,  as  between  principal  and  sure^. 
So,  also,  where  a  party  has  been  evicted  by  action  of  eject- 
ment, and  brings  his  suit  upon  the  covenant  of  seisin 
Vol.  Xm.       69 
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contained  in  his  deed.  (Sedgwick,  96;  Stoats  v.  Ten  Syck^ 
3  Caines,  111;  Kingsbury y.  Smith,  18  N.  H.,  109;  Pitcher 
r.  Livingston,  4  John.,  1 ;  Stvett  y.  Patrick,  12  Maine,  9 ; 
Smith  V.  Oompton,  4  B.  &  A-,  407.)  But  we  haye  found 
case,  where,  as  a  legal  right,  they  haye  been  allowed  in  no 
ordinary  cases  of  contract,  in  the  absence  of  malice,  and 
want  of  propable  cause.  "  This  principle,"  says  Mr.  Sedg- 
wick (96),  '*  is  rigorously  applied  to  counsel  fees  in  all  cases 
of  contract,  and,  without  discrimination,  to  both  parties  to 
the  litigation."  He  then  proceeds  to  state,  that,  in  some 
excepted  cases,  counsel  fees  in  former  suits  are  allowed. 
Bui  these  cases,  upon  principle  and  authority,  stand  upon 
entirely  different  grounds  from  that  now  before  u&  (And 
see  Van  Duzen  y.  Linderman,  10  John^  106.) 

Finally,  all  the  £Etcts  being  admitted,  as  claimed  by  defend- 
ants, the  l^al  conclusion  does  not  follow  that  there  was  a 
want  of  probable  cause  in  the  institution  of  the  first  action 
by  Newell.  We  see  nothing  more  in  it,  than  an  ordinary 
case,  where  a  party  has  been  unsuccessful  in  his  action,  to 
the  full  extent  claimed.  4^nd  when  we  go  one  step  further, 
93^  .remember  that  the  question  of  probable  cause  is  a 
mixed  one  of  fiact  and  law,  {Omter  y.  Spring,  2  Io?ra,  S9S,) 
and  that  of  malice  always  one  of  fact,  our  duty  not  to  inter- 
fere with  this  finding,  is  most  manifest 
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Hull  v.  McCall  etal 

L  AssoLUti  de«d:  X0Bi»AaB:  oonotbitotiov  of  dped.  Where  M.  entered 
lands  in  his  own  name,  with  the  money  and  for  the  iise  of  H,  and  after- 
ward conveyed  the  a^une  to  H^  bj  a  deed  which  was  never  recorded;  and 
H^  mortgaged  the  same  to  a  third  partj  who  assigned  the  mortg^  to  M^ 
who  afterwards  acqoired  possession  of  the  unrecorded  deed  and  destroyed 

.  il:  ffdd,  that  M.,  was  a  mortgagee  merely  and  oould  divest  H.  of  his  title 
only  by  foreclosure. 

.2.  Same:  tdcb  sssbnos  of  contbaot.  The  general  rule  as  to  forfeiture  of 
contracts  for  the  conveyance  of  real  estate,  when  time  is  made  the  essence 
of  the  same,  does  not  apply  to  contracts  for  reconveyance  of  yiopwtf 

•    conveyed  by  an  absolute  deed  to  secure  the  payment  of  a  debi 

Appeal  from  Boon/6  District  Court 

MoNDAT,  June  28.  ■ 

The  &cts  arestated  in  the  opinioa  of  the  coort 

J.  M.  EUwood  for  the  ^pellant 

The  bill  should  be  dismissed,  for  want  of  ecioity.  The 
allegations  do  not  show  any  contract  to  return  the  deed, 
nor  any  fraud  on  the  part  of  McCall,  in  obtaining  possei^ 
sion  of  the  same.  The  complainant  without  any  contract 
from  McCall  to  return  the  deed,  or  any  fraud  in  obtaining 
it,  delivers  the  same  voluntarily  to  said  McCall.  He 
expressly  avers  that  he  did  so  without  knowing  what  wsia 
to  be  done  with  it  The  voluntary  action  of  tiie  plaintiff, 
'in  parting  with  His  deed  under  such  circumstances,  to  his 
grantor  without  cotisideration,  when  the  daniehadnot  bieieh 
'recorded,  can  not  be  made  a  ground  of  eqcdtable  relief; 
certainly  the  plaintiff  standi  in  no  better  position,  than  ^ 
party  making  a  voluntary  agreement  In  such  ciase,  eqtiity 
will  not  interfere,  but  will  leaVe  the  parties  where  it  finds 
.them.  2  Story  Eq.  Jur,,  §  706f;  Norria  V.  iSSati^Aiter,' 8  Qt. 
Greene,  1I6;  Oravena  y.  Ohtvenj,  Moir.,'  285;  -ffoflot^ 
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vx.  y.  Hendey  et  oZ.,  4  loway  222 ;  Minium  y.  Seymour,  4 
John.  Ch.,  497.  The  redeliyery  of  the  deed  bj  plaintiflF 
to  McCall  did  not  operate  to  diyest  the  title  of  the  plain- 
tiff to  the  land.  Jackson  y.  Anderson,  4  Wend.,  474;  Jacl> 
son  y.  Page,  Id.,  586;  Itaynar  y.  Wilson,  6  Hill,  469; 
Nicholson  y.  Bukey,  1  John.  Ch.,  417.  McCall  acquired  no 
title  to  the  land  by  the  surrender  of  the  deed  to  him ;  and 
haying  no  title,  he  could  not  be  decreed  to  conyej  one. 
OampbeU  y.  Ayres,  6  Iowa,  889.   • 

The  bill  may  be  dismissed  upon  the  final  hearing  in  this 
court,  for  want  of  equity ;  Kriechbaum  y.  Bridges  et  al,  1 
Iowa,  14 ;  Cbwlss  et  al.  y.  Shaw,  2  Id.,  496 ;  Pierson  y. 
David  et  al.,  4  Id.,  410;  Moore  y.  Pierson,  5  Id.,  279. 

The  plaintiff  is  only  entitled  to  relief  upon  the  allega* 

tions  contained  in  his  bill,  and  if  the  eyidence  eyen  showa 

him  entitled  to  relief  he  cannot  ayail  himself  of  it,  unless 

the  £Bicts  out  of  which  the  equity  arises,  are  set  up  in  his 

bill.     Orumbaugh  y.  Smock,  1  Blackf.,  805;  1  Barb.  Ch. 

Pr.,  889 ;   Walker  y.  Ayres,  1  Iowa,  449 ;  Singleton  y.  Seott^ 

11  Id.,  589. 
The  time  of  the  payment  being  of  the  essence  of  the 

contract,  as  alleged  in  the  answer,  and  shown  by  the  eyidence 
of  William  Pilcher,  the  failure  of  the  plaintiff  to  repay  to 
HcCall  the  money  at  the  time  stipulated,  operated  to  yest 
the  title  to  the  land  in  McCall,  and  he  was  at  liberty  to  con- 
yey  it  at  discretion.  Usher  y.  Livermore,  2  Iowa,  117 ;  Davis 
y.  Stevens,  8  Id.,  168. 

Eyen  conceding,  howeyer,  that  time  was  not  of  the 
essence  of  ibe  contract,  still  the  title  passed  to  McCall,  and 
the  bill  for  a  reconyeyance  of  the  land,  or  for  remoying  a 
cloud  upon  the  tide,  could  not  be  entertained,  or  a  decree 
Tendered  thereon,  unless  the  plaintiff  before  filing  his  bill, 
.  paid,  or  offered  to  pay  to  McCall  the  amount  paid  by  him 
to  McFarland  upon  the  mortgage,  under  the  agreement, 
with  the  legal  interest  ther^n.    The  party  seeking  the  aid 
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of  equity  must  first  do  equity.  2  Story  Eq.  Jur.,  §  707 ; 
Wetts  T.  Smith,  7  Paige's  Ck,  22 ;  Stringfum  y.  Braum,  7 
Iowa»  38;  Sbanv.  Codtbaugh,  10  lowa^  SL 

John  A.  HuU  for  the  appellee.    No  argument  on  file. 

Lows,  J. — ^A  proceeding  in  chanoery,  to  quiet  and  con- 
firm the  plaintiff's  title  to  a  certain  tract  of  land,  therein 
described.  The  land  in  controversy  was  entered  in  the  fiJl 
oi  1868,  firom  the  general  government,  by  the  defendant^ 
Samuel  B.  McCall,  with  the  ftinds  and  for  the  use  of  the 
plaintiff  who  at  the  time  and  ever  since  has  occupied  and 
improved  the  same  as  his  own.  The  certificate  of  purchase 
was  taken  in  McCall's  name,  but  he  soon  thereafter  con- 
yeyed  the  land  by  deed  of  conveyance  to  theplainti£^  who 
did  not  have  the  same  recorded.  About  that  time  the 
plaintiff  was  indebted  to  the  defendant^  McFarland  in  the 
sum  of  $97.50  by  note,  and  gave  a  mortgage  on  the  same 
land  to  secure  the  payment  thereof  at  four  months,  or  the 
Ist  of  March,  1854.  A  little  later,  this  note  and  mortgage 
were  paid,  and  taken  up  by  McCall,  who  became  the  owner 
of  the  daim  as  against  the  plaintiff  who,  without  having 
it  recorded,  placed  the  deed  which  he  had  received  from 
McCall  for  the  land  in  dispute,  back  into  his  own  hands. 

McCall  destroys  this  deed,  and  subsequently,  in  1867, 
conveys  the  same  land  by  deed  to  the  defendant,  McFarland. 

Thus  £Bir  the  &cts  as  stated  are  not  in  controversy,  but 
are  admitted.  The  point  of  divergence  in  the  statements 
and  allegations  of  the  parties,  relate  to  the  circumstances 
and  conditions  upon  which  the  deed  in  question  had  been 
returned  by  plainti£^  to  the  defendant,  McCall. 

The  plaintiff  alleges  that  McCall  had  obtained  possession 
of  said  deed  from  him  under  some  pretext  that  it  was  neces- 
sary for  the  protection  of  his  (the  plaintiff's)  rights,  that 
having  confidence  in  the  friendship,  intelligence,  and  good 
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inteotions  of  McCall,  aud  supposing  that  he  wanted  Aq 
deed  for  some  le^timate  purpose,  handed  the  same  back 
to  him,  but  not  for  tbe  purpose,  or  with  the  ezpectatipn, 
that  the  same  would  be  canceled  or  destroyed.  Yet  thi^ 
the  said  McCall  bad  taken  advantage  of  the  confidenoe 
which  he  reposed  in  him,  as  well  as  his  ignorance  of  the 
real  object  which  he,  the  said  defendant,  had  in  procuring 
the  deed  from  him,  and  has  since  retained  the  deed  and  not 
only  refused  to  restore,  but  had  finally  destroyed  it 

On  the  other  hand  McCall  claims,  in  his  answer,  that  the 
deed  had  been  given  back  to  him,  under  a  special  contract^ 
entered  into  between  himself  and  the  plaintiff,  to  the  eSect, 
in  substance,  that  if  he,  said  McCall,  would  pay  to  said 
McFarland,  the^  amount  of  said  note  and  mortgage  afor^ 
said,  that  he,  plaintiff,  would  re-deliver  to  said  McCall  the 
said  deed,  (the  same  never  having  been  recorded,)  and  would 
pay  to  the  said  McCall  the  amount  paid  by  him  to  McFar: 
land,  on  said  mortgage,  on  or  before  its  maturity  on  March 
1st,  1854;  and  that  it  was  agreed  that  time  should  be 
the  essence  of  the  contract,  and  if  the  said  plaintiff  should 
fail  to  pay  the  same  to  said  McCall,  at  the  time  agreed  oxii 
then  the  land  in  said  deed  described,  should  become  the 
property  of  the  said  McCall,  and  the  title  thereto  should 
vest  absolutely  in  him.  The  defendant,  McCall,  further 
claims  that  under  this  contract  he  paid  off  the  McFarland 
mortgage,  that  he  has  not  been  reimbursed  for  this  ad* 
vancement  by  the  plaintiff,  that  he  destroyed  the  deed  of 
conveyance  which  be  had  received  from  the  plaintiff  under 
the  circumstances  stated,  and  subsequently,  to  wit,  in  Sep- 
tember, 1867,  he  conveyed  the  land  as  his  own  to  the 
defendant,  McFarland. 

Assuming  the  facts  to  be  just  as  McCall  states  them, 
what  were  his  legal  relations  to  the  plaintiff?  Simply 
that  of  a  creditor,  holding  in  his  hands  two  securities  fbf 
the  payment  of  his  claim,  one,  the  assigned  mortgage  of 
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HcFarland  against  the  plaintifi^  the  other,  the  plaintiff's  tide 
deed  to  the  land  in  dispute.  Suppose  default  in  the  pay- 
ment of  the  debt  at  the  time  specified  did  oecur,  was  it 
competent  for  McCall  to  destroy  this  security,  and  in  that 
way  reinvest  himsdf  with  the  title  ?  This  is  a  method  of 
tnuisfer  not  known  to  the  law.  The  title  he  admits  was  in 
the  plaintiff  by  deed  regularly  executed  and  deliyered ;  we 
suppose  he  could  only  repossess  himself  again  of  the  title 
by  a  voluntary  conveyance  from  the  plaintiff,  or  by  a 
decree  of  the  court,  or  by  a  judicial  sale.  The  doctrine  in 
r^ard  to  time  being  the  essence  of  the  contract,  does  not 
apply  to  mortgages  or  title  deeds  which  take  the  place  of 
mortgages,  for  under  the  laws  of  this  State  the  legal  titb 
remains  in  the  mortgagor,  of  which,  although  a  forfeiture 
takes  place,  he  cannot  be  divested,  except  by  a  voluntary 
conveyance,  or  by  sale  under  a  foreclosure. 

It  is  unnecessary,  however,  to  press  this  point,  as  the 
evidence  in  this  case  does  not  sustain  the  allegation,  that 
time  was  the  essence  of  the  special  contract  set  up  in  the 
defendant's  answer.  The  only  evidence  that  bears  upon 
this  feature  of  the  contract  is  to  be  found  in  the  deposi*' 
tion  of  the  witness  Pilcher,  the  substance  of  which  is  as 
follows: — 

"  McCall  was  to  pay  off  the  McFarland  mortgage,  and 
Hull,  the  plaintiff,  was  to  pay  McCall  the  amount  of  the 
mortgage  at  a  certain  time,  six,  nine,  or  twelve  months,  and 
if  he  &iled  to  do  so,  McCall  was  to  have  the  land,''  or,  "  he 
was  to  use  his  own  pleasure  in  keeping  it''  This  comes 
quite  short  of  proving  the  allegation.  See  Afatthewa  v. 
OilUss,  1  Iowa,  242.  It  is  claimed,  however,  that  the 
defendants'  answer  being  called  for  under  oath,  proves  it, 
being  equal  to  the  testimony  of  one  witness ;  the  reply  to 
this,  however,  is  that  this  part  of  the  defendant's  answer 
was  not  responsive  to  the  bill,  but  that  it  is  new  matter, 
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wluoh  is  denied  in  the  replicatioQ,  and  theiefofe  cannot 
have  that  effect 

Besides  all  this,  there  is  considerable  other  eyidenoe 
showing  that  the  defendant,  McCall,  recognized  the  plain- 
tiff as  the  owner  of  this  land,  long  after  the  time  when  the 
same  should  have  been  forfeited  under  the  contract 

The  plaintiff  claims  in  his  petition  that  he  had  paid 
McCall  the  amoant  of  money  which  he  had  advanced  to 
McFarland  on  the  mortgage.  This  is  denied,  and  allied, 
on  the  other  hand,  that  the  money  which  the  plaintiff  paid 
had  been  applied  on  his  store  account^  and  upon  this 
feature  of  the  case  a  large  amount  of  evidence  was  intro- 
duced, and  made  to  figure  extensively  in  the  cause ;  but^ 
as  wo  view  the  matter,  it  has  no  necessary  connection  with 
tiie  case.  The  question  is,  whether,  if  he  had  not  paid  the 
money,  the  defendant,  McCall,  was  justified  in  destroying 
his  title  deed,  usurping  absolute  dominion  and  ownership 
over  his  property,  and  even  conveying  it  away  to  a  third 
person. 

There  can  be  but  one  answer  to  this  question,  and  the 
court  below  did  not  err  in  decreeing  that  the  deed  of 
conveyance  firom  McCall  to  McFarland  for  the  land  in  con- 
troversy should  be  set  aside  and  canceled,  and  that  McCall 
should  restore  or  make  to  plaintiff  another  deed  of  con- 
veyance for  the  same  land,  leaving  the  parties  to  adjust 
amicably  or  by  suit  their  respective  money  claims  against 
each  other. 

The  decree  entered  in  this  case,  therefore,  will  be 

Affirmed. 
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The  SUto  of  loira  r.  Gebhardt 


The  State  of  Iowa  v.  Gebhabdt. 

1.  LHfTKUiffiows  A  PABT  OF  THB  RBOOBD.  The  Supreme  CooTt  wfll  not  leiieir 
instniotioiis  whidi  hare  not  been  made  a  part  of  the  record,  either  bj  the 
algnatiire  of  the  judge,  as  oontemplated  bj  §|  4818  and  4814  of  the  B«- 
vision,  or  by  being  incorporated  into  a  bill  of  ezceptionB. 

Appeal  from  Dea  Moines  District  CourU 

Monday,  Juki  28. 

Indicticent  for  leasing  a  house  for  prostitution  and 
lewdness.  The  jury  returned  a  verdict  of  guilty,  where- 
upon  the  defendant  filed  a  motion  in  arrest  of  judgment, 
upon  the  ground  that  the  court  erred  in  giving,  modifying 
and  refusing  instructions.  The  motion  was  oyerruled,  and 
defendant  appeals. 

M.  D.  Brovming  and  B.  J.  EaU  for  the  appellant 

C.  C  NaursSy  Attorney  General,  for  the  State,  relied 
upon  Bev.,  1860,  §  §  4813  and  4814 ;  The  Slate  of  Iowa  v. 
Handy  7  Iowa,  411 ;  Harmon  y.  Chandler^  8  Iowa,  160; 
Faarr  v.  FuUer^  8  Iowa,  847. 

Baldwik,  C.  J.  —  The  counsel  for  defendant  assign  as 
error  the  giving  of  certain  instructions  by  the  court,  and 
the  refusal  and  modifications  of  those  asked  by  the  defen- 
dant Sections  4818  and  4814  of  the  Bevision  provide 
that  the  instructions  given  by  the  court,  as  well  as  those 
asked  by  counsel,  shall  be  in  writing,  and  signed  by  the 
judge  and  filed  with  the  derk.  If  instructions  asked  are 
given,  or  refused,  or  modified,  they  must  be  so  marked 
and  signed  by  the  judge. 

The  record  in  this  case  fidls  to  show  that  the  instructions 
given  or  refused,  were  either  signed,  or  made  a  part  of  the 
record,  as  thus  provided. 
Vol.  Xm.       60 


Digitized  by 


Google 


u 

474 

79 

%' 

1  13 

^ 

'89 

wj 

13 

474 

102 

7* 

r474  SUPREME  COURT  OP  IOWA, 

WtOtOlSDB  T.  JoiMfl. 

The  oounsel  of  defendant,  in  their  motion  for  a  new  trial, 
refer  to  the  action  of  the  court  in  giving  and  revising 
certain  instructions,  and  upon  such  ruling  base  th^ 
lipplication  for  a  new  trial,  to  the  overruling  of  which 
motion  defendant  excepted,  and  a  bill  of  exceptions  is 
signed  by  the  coiurt,  showing  its  ruling  upon  this  motion. 
It  does  not  appear,  by  the  bill  of  exceptions,  that  the 
instructions  which  are  claimed  to  be  erroneous  were  in  any 
way  made  a  part  of  the  record.  The  counsel,  it  is  tmei 
state  in  their  motion  that  certain  instructions  were  given, 
fOid  others  refused ;  but  the  mere  averment  of  counsd.  that 
certain  rulings  were  made  by  the  court,  does  by  no  means 
compel  us  to  consider  such  averment  as  true.  The  law 
requires  it  to  appear  over  the  signature  of  the  judge  what 
instructions  were  given  or  refused,  and  we  have  no  power 
to  consider  an  instruction  as  either  given  or  refused,  unleai 
it  is  so  certified  by  the  court 

Judgment  affirmed. 


Fbokhe  v.  Jokbs. 

1.  Rboobd  of  xoBTOAaB.  When  a  mortgage  was  ezeouted  in  the  name  of 
a  firm  by  the  sole  member  thereof  and  vraa  recorded  as  a  mortgage  eze* 
cuted  bj  such  member  indiyiduallj,  it  was  held  Buffldent  to  impart  noticQ. 

X  Baxe  :  CHATTEL  iiOBTaAGE.  The  recording  of  a  chattel  mortgage  is  not 
essential  when  the  possession  of  the  mortgaged  property  passes  to  the 
mortgagee  at  the  time  of  the  execution  of  the  mortgage. 

8.  MoBTOAas  BT  A  PABTNEB.  One  partner  may  sell  or  dispose  of  co-part- 
nership property  for  the  payment  or  security  of  a  co-partnership  debt. 

4.  Ebbob  Wttbout  pbbjudiob.  The  judgment  of  a  oonrt  will  not  be  r^ 
▼ersed  for  an  error  which  did  not  prejudice  the  appellant 
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.  MoBraAGE  NOT  nuTTDTTLENT.  A  iQortgage  of  all  the  propertj  of  the 
mortgagor  to  secure  the  iMiyment  of  one  debty  if  made  in  good  faith,  is  not 
fraudulent,  even  when  the  mortgagor  is  insolvent ;  neither  is  it  Yoid  aa  an 
assignment  for  the  benefit  of  a  preferred  creditor. 

.  PosauBSSkON  or  MORTOAOED  PBOPBaTT.  A  reservation  b^  a  mortgagor  of 
personal  property  of  the  possession  of  the  mortgaged  property,  with  the 
right  to  dispose  of  the  same'  by  sale,  is  not  perse  fraudulent,  following 
Kvhn  V.  Oravea^  9  lowa^  303;  Compbdl  v.  Lecmard^  11  Iowa,  489;  Wih 
hdmi  V.  Leofuwif  ante. 

.  RETOBioNa  TSRDiOT.  A  verdict  defective  in  form  may  be  reformed  by^ 
the  court  when  the  intention  of  the  jury  can  be  ascertained  firom  data 
given  in  the  verdict,  or  referred  to  in  the  pleadings ;  but  the  court  cannot 
supply  an  omission  to  name  the  amount  of  the  finding  by  reference  to  evi- 
dence outside  the  record. 


Appeal  from  Jfarian  District  Court 
Monday,  June  28. 

The  plaintiff  sued  the  defendant  in  trespass,  for  seizing 
and  conveying  away  certain  personal  property  of  which  he 
claims  to  be  the  owner,  and  to  be  entitled  to  the  possession 
therco£ 

The  defendant  jostifies  the  taking,  by  alleging  that  he 
levied  upon  the  same  as  the  property  of  Samuel  Altheimer 
&  Co.,  under  certain  writs  of  attachment  issued  by  the 
creditor  of  said  firm.  The  plaintiff  claims  title,  and  the 
right  to  the  possession  of  said,  property,  by  virtue  of  a 
chattel  mortgage  executed  by  said  firm  prior  to  the  seizure 
by  the  said  defendant  under  the  said  writs. 

Exceptions  were  taken  by  the  defendant  to  the  ruling  of 
the  court  in  reference  to  the  admissibility  of  certain  evi- 
dence at  the  trial,  and  in  giving  and  refusing  certain 
instructions,  and  to  the  judgment  of  the  court  upon  the 
verdict    Jud^nent  for  plaintiff.    Defendant  appeals. 


Digitized  by 


Google 


476  SUPREMB  COURT  OF  IOWA, 

nYNnme  T.  Jonee. 

J.  K  Neal  and  0.  C.  Cole  for  the  appellant 

L  If  the  instrument  in  question  is,  as  is  elaimedy  a  chat- 
tel mortgage,  it  is  void,  because:  1.  It  is  not  properly 
executed,  if  the  deed  of  Samuel  Altheimer.  2.  It  is  not 
properly  executed  and  acknowledged  if  the  deed  of  Sam- 
uel Altheimer  &  Co.  3.  It  was  not  filed,  or,  if  filed,  the 
filing  was  not  done  in  a  manner  which  made  it  notice  to 
third  persons. 

IL  While  the  instrument  may  be  a  chattel  mortgage  or 
bill  of  sale  when  examined  by  itself  and  tested  by  its  own 
language,  yet  when  taken  in  connection  with  other  £eksIb 
and  connecting  circumstances,  such  as  the  insolyency  of 
the  grantor,  the  conyeyance  by  the  bill  of  sale  or  mortgage 
of  substantially  all  his  property,  that  he  was  largely  in- 
debted to  others,  &c.,  it  might  be  found  to  be  in  effect  a 
general  assignment  Chwles  y.  Ricketto^  1  Io?ra,  682 ;  Bdb 
V.  Prestoriy  Id.,  460 ;  Burrows  etaly.  Lehndorff^  8  Id.,  96. 

in.  The  yerdict  was  insufficient  to  sustain  the  judgment ; 
the  defect  in  the  yerdict  could  not  be  reformed  by  the 
court 

C.  C.  Nouradj  S.  A.  Rice^  and  Mixtffiews  Jb  Atherkm  for  tlie 
appellee. 

The  certificate  of  the  recorder  of  deeds  upon  the  baek  of 
the  instrument  is  prima  fade  eyidenoe  of  its  haying  been 
properly  indexed  and  recorded.  Anthcny  y.  Buikr^  IS 
Pet,  486 ;  Tracy  y.  Jenkim^  16  Pick.,  466 ;  AmesY.  Phelps^ 
18  Pick.,  814;  Morey  y.  McOuire^  4  Verm.,  827;  Ptirsons 
V.  Boyd^  20  Ala.,  112 ;  Hastings  y.  Turnpike  Company^  9 
Pick.,  20.  Actual  notice  or  possession  of  mortgaged  per- 
sonal property  renders  eyidence  of  the  recording  of  die 
instrument  unnecessary.  McOavran  y.  Haupt^  9  Iowa,  84 ; 
Crawford  y.  Burton^  6  Id.,  478.    One  partner  may  sell  or 
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mortgage  the  entire  stock  in  trade  without  the  consent  of 
his  copartners,  and  such  sale  or  mortgage  is  good  against 
creditors.  Topky  v.  BuUerJiddj  1  Met,  616;  Hodges  v. 
Harrisj^  Pick.,  360;  Quiner  v.  JfarNehead  Social  Insurance 
Company^  10  Mass.,  476 ;  Lamb  et  at  y.  Durante  12  Id.,  64. 
A  power  of  sale  vested  in  the  mortgagee  by  the  terms  of  a 
chattel  mortgage  does  not  make  the  instrument  an  assign- 
ment, or  render  it  invalid  as  against  other  creditors.  Jbr> 
Ids  V.  Harris,  4  GreenL,  146 ;  Parks  v.  Hall,  2  Pick.,  206 ; 
(HarJc  V.  Whitaker,  18  Com.,  648 ;  Ghrdon  v.  JfassachtueUs 
Fire  and  Marine  Inswrance  Company,  2  Pick.,  249;  PeUrs 
et  alY.  BaOistier  et  al,  3  Id.,  496;  Abbott  v.  Goodwin,  7 
Shep.  (Maine),  480 ;  Mdvely  v.  Chandler,  3  Fairfield  (Maine), 
282 ;  J£  <fe  J£  Bank  v.  Bank  of  Penn.,  7  W.  &  S.,  386  j 
Baker  v.  HaU,  13  N.  H.,  298 ;  Chotoing  y.Oox,!  Bandolph| 
806.  A  provision  in  a  chattel  mortgage,  that  after  the  pay- 
ment of  the  mortgaged  debt  the  property  unsold  shall  revert 
to  the  mortgagor,  does  not  render  it  invalid  as  to  other 
creditors.  Leitch  v.  HotUster,  4  Cow.,  216 ;  Marsh  v.  Law* 
rence,  4  Cow.,  461;  BisseU  v.  Hopkins,  8  Id.,  166;  Torbert 
V.  Hayden,  11  Iowa,  446.  The  fourth  instruction  as  to  the 
character  of  the  instrument  under  which  plaintiff  daimSi 
is  fully  sustained  in  the  cases  of  Kuhn  v.  Graves,  9  Iowa, 
803;  Thrbert  v.  Hayden,  supra;  Campbell  v.  Leonard,  11 
Iowa,  490. 

Baldwik,  C.  J. — ^The  counsel  of  appellant  assign  twenty- 
four  causes  of  error,  and  claim  a  reversal  of  the  judgment 
upon  each  error  assigned.  In  order  to  determine  many  of 
the  questions  presented,  it  would  be  necessary  to  have  be- 
fore us  the  evidence  upon  which  many  of  the  alleged 
erroneous  rulings  were  made.  This  the  appellant  fails  to 
bring  up. 
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There  are,  koweyer,  several  questions  rdsed  by  the  biUft 
t>f  exceptions,  that  are  fairly  presented,  and  which  h  is  imr 
portant  to  consider  ih  the  final  determination  of  the  causa 

The  chattel  mortgage,  upon  which  plaintiff  relies  aa 
establishing  his  title  to  the  property  in  controversy,  and 
^hich  was  introduced  in  evidence  upon  the  trial,  purports 
to  have  been  executed  by  Samuel  Altheimer  &  Co.  The 
reoord  shows  that  it  was  signed  by  Samuel  Altheimer  alone. 
The  recorder,  in  recording  the  same,  omitted  the  words 
^'&  Co."  It  is  claimed  by  appellant  that  the  cfaattd 
mortgage  to  plaintiff  as  t^us  recorded  was  no  notice  to  sub- 
sequent purchasers  or  attaishing  creditor:^  of  any  rights  of 
plaintiff  acquired  thereby.  ' 

.  To  this  petition  it  is  well  answered,  that  in  die  amended 
petition  of  plaintiff  it  is  alleged  that  the  firm  of  Samuel 
Altheimer  &  Co.  was  composed  of  but  one  perscm  alone, 
Samuel  Altheimer,  that  the  '^  k  Co.'^  was  a  fiction,  attached 
'for  the  mere  purpose  of  show  or  efEect  This  averment  is 
-denied  by  the  defendant.  If  the  proo^  however,  estab- 
lished this  &Qt,  (and  we  do  not  know  but  that  it  did,)  then 
tthe  mortgage  as  recorded  was  sufficient  notice  of.  the  sale 
^:  plaintiff  Again,  the  object  of  the  record  of  a  chattel 
^mortgage  is  to  give  notice  to  creditors  or  purchasers  of 
juch  sale,  im.d  that  the  right  to  the  posi^ession  has  passed 
out  of  the  debtor.  The  plaintiff  avers  in  his  petition  thift 
he  took  possession  of  the  property  mortgaged  as  soon  as  die 
mortjgage  was  executed,  and  that  the  defendant  had  actual 
notice  of  the  sale  to  plaintiff^  ahd4iis  right  to  the 
>ion,  when  the  levy  by  defendant  was  made  If  this 
proved  on  the  trial,  it  is  immaterial  whether  the  mortgage 
.was  recorded  or  not  Conceding,  however,  that  the  in- 
strument was  si^ed  by  but  one  member  of  the  firm,  we 
are  not  prepared  to  say  that  such  sale  does  not  convey  to 
plaintiff  the  title  and  possession  of  the  property  so  sol^ 
The  debt  secured  was  a  debt  made  and  contracted  in  the 
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finn's  name,  and  the  securing  or  paying  of  such  debt  by  sale, 
absolate  or  otherwise,  was  a  part  of  the  legitimate  business 
of  said  firm.  The  question  as  to  the  rights  of  the  other 
partner  can  be  raised  only  by  some  person  who  claims 
through  him.  There  can  be  no  doubt  as  to  the  rule,  that, 
as  between  creditors,  one  partner  may  sell  or  dispose  of  part* 
nership  property  to  secure  partnership  debt  See  12  Mass.; 
476,  and  coses  cited  by  counsel.  We  assume,  then,  that 
Ihe  court  did  not  err  in  the  admission  of  this  evidence,  not^ 
withstanding  the  tenet  that  it  was  improperly  recorded,  for 
ihe  reasons  as  above  stated,  without  determining  whether 
the  mortgage,  or  the  subsequent  creditor  or  purchas^^ 
must  suffer  from  the  omission  of  the  recorder. 

It  is  next  objected  that  the  court  refused  to  permit  the 
defendant  to  show  that  the  mortgage  to  plaintiff  was  not 
recorded  or  indexed  in  a  book  kept  by  the  recorder,  as  is 
wquired  under  chapter  76  of  the  Revision,  exclusively  for 
the  recording  or  indexing  of  chattel  mortgagea  The  bill 
x>{  exception  shows  that  when  the  plaintiff  introduced  the 
mortgage  in  evidence,  the  defendant  then  objected,  and 
offered  to  introduce  the  records  then  in  court  to  show  that 
said  mortgage  was  not  recorded  in  such  a  book  as  was 
Required  by  law.  The  court  refused  the  defendant  this 
privilege  at  that  time,  holding  that  it  was  not  then  the 
proper  time  for  defendant's  evidence.  The  exceptions 
show,  however,  that  this  evidence  was  subsequently  re- 
ceived. We  see  no  error  in  this  ruling.  The  evidence 
was  afterwards  admitted,  and  if  the  court  erred  it  was  error 
without  prejudice,  and,  as  above  stated,  if  the  defendant  had 
factual  notice,  it  was  immaterial  whether  the  mortgage  was 
recorded  or  not  -.  r. 

'.  The  next  error  we  propose  to  consider  relates  to  ih6 
jiving  and  refiisal  to  give  certain  instruction  involving 
the  construction  of  this  instrument 
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It  is  claimed  by  the  coaimel  that  this  writing  is  but  an 
aaBigiiment  for  the  benefit  of  creditora,  and  as  such  it  is  void 
under  our  statute,  as  it  was  not  made  for  th«  benefit  of  all 
of  the  creditors  of  said  firm. 

The  court,  in  its  instructions  given,  charged  the  jury 
that  if  they  found  that  Altheimer  was  indebted  to  plaintiff 
in  the  sum  specified  in  the  mortgage,  and  that  the  object  of 
the  mortgage  was  in  good  &ith  to  secure  and  provide  for  the 
payment  of  said  debt,  then  the  said  mortgage  was  not  firaudu- 
lent,  even  though  it  preferred  the  debt  of  Fromme  to  that 
of  other  creditors,  and  even  though  Altheimer  was  insolvent 
at  the  time.  The  instruction  asked  and  refused  was,  in 
substance,  the  converse  of  this  one  given,  that  is,  the  court 
was  asked  to  say  to  the  jury  that  if  the  property  conveyed 
was  all  of  the  property  of  said  firm,  and  that  they  were 
insolvent  at  the  time,  and  owed  other  parties  for  which  do 
provision  was  made,  that  such  transfer  was  an  assignment^ 
and,  under  the  statute,  void. 

A  debtor  has  a  right  to  secure  his  creditor  at  any  timei 
without  reference  to  the  claims  of  other  creditors,  provided, 
always,  that  he  acts  in  good  fiuth,  and  without  any  fitiuda* 
lent  design.  Hence  he  has  the  power  to  sell  and  transfer 
all  of  his  property  for  this  purpose.  If  he  has  the  power  to 
sell  absolute,  be  has  the  power  to  incumber  by  mortgage. 
Our  statute  expressly  provides  for  the  transfer  of  property 
under  a  chattel  mortgage.  If  the  sale  is  absolute,  there  is 
no  necessity  for  any  bill  of  sale,  or  other  instrument  of 
writing,  if  the  possession  accompanies  the  sale.  If  the 
vendor,  however  transfers  the  property  as  security,  with 
the  agreement  that  he  is  to  repossess  the  property  when  the 
debt  secured  is  paid,  then  the  bill  of  sale  must  conform  to 
the  provisions  of  the  law.  If  the  law  is  complied  with,  the 
mortgagee  holds  the  property  subject  to  the  payment  of 
the  debt  secured.  The  question  as  to  the  power  and  right 
of  the  mortgagor  to  retain  possession  of  and  dispose  of  the 
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property  mortgaged,  by,  sale,  if  done  in  good  faith,  has  been 
clearly  recognized  by  this  court  in  the  cases  oiKvhn  v. 
Graves,  9  Iowa,  803;  TorbeU  v.  Bc^ydm,  11  Iowa,  445  j 
Campbell  v.  Leonard^  11  Id.,  490 ;  WiVidmi  v.  Leonard^  ante. 
When  this  property  was  transferred,  the  law,  as  found 
in  chapter  62  of  the  Code,  was  in  force.  A  general  assign- 
ment for  the  benefit  of  creditors  under  this  provision,  is 
a  different  thing  &om  that  of  a  chattel  mortgage.  An 
assignment  passes  the  property  beyond  the  control  of  the 
debtor.  It  is  made  in  contemplation  of  insolvency.  It 
requires  the  intervention  of  a  trustee.  K  the  property 
assigned  is  insuffident  to  pay  the  whole  of  the  indebtedness^ 
there  must  be  a  pro  rata  distribution  of  the  avails  of  the 
property  assigned.  The  character  and  design  of  a  chattel 
mortgage  is  not  the  same  as  an  assignment  By  the  chattel 
mortgage,  the  debt  to  particular  individuals,  is  merely 
secured.  The  mortgagor  does  not  lose,  but  retains^  the 
actual  possession  of  the  property,  although  the  right  to 
such  possession  as  against  other  parties  is  in  the  mortgagee. 
The  mortgagor  can  repossess  the  title  to  the  property  at 
any  time  by  paying  the  debt  secured.  Nor  is  the  making 
of  a  chattel  mortgage,  any  evidence  of  insolvency.  The 
mortgage,  in  this  case,  was  made  to  secure  a  Ixma  fteh 
indebtedness.  It  was  duly  executed  and  acknowledged. 
It  has  every  requisite  of  a  chattel  mortgage,  and  we  cannot 
see  wherein  the  court  erred  in  instructing  the  jury  that 
they  must  so  consider  it  The  instrument  in  the  case  of 
Bwrrotm  v.  Lehniorff^  8  Iowa,  101,  construed  by  this  court 
as  an  assignment,  was  made  under  different  circumstances, 
than  the  one  in  this  case.  There  the  debtor  attempted  to 
execute  bills  of  sale  or  mortgages  to  various  creditors, 
making  one  subject  to  another,  recording  one  a  few  min- 
utes after  the  other,  and  without  any  knowledge  or  consent 
thereto  by  the  creditor& 
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The  counsel  of  appellant^  who  closes  the  argament  in 
this  court,  relies  upon  one  point  out  of  the  whole  number 
of  errors  assigned,  which  we  think  is  the  only  one  raised  upon 
which  a  reversal  can  be  asked.  This  relates  to  the  verdict 
of  the  jury.  ,This  verdict  reads  as  follows:  "We,  the 
jury,  find  for  the  plaintiff,  the  amount  the  goods  were  ap- 
praised at  the  time  the  sheriff  levied  upon  them.^  Upon 
this  verdict,  the  court  rendered  judgment  for  the  sum  of 
thirty-one  hundred  dollars.  The  judge,  in  the  bill  of  excep- 
tions, states  that  the  judgment  was  rendered  upon  this 
verdict  for  said  sum,  as  it  appeared  to  the  court  by  the 
written  appraisement  attached  to  the  return  of  the  sheriff 
to  be  the  amount  at  which  the  goods  were  appraised  at  the 
time  the  sheriff  levied  upon  the  goods,  which  said  appraise- 
ment value  was  shown  to  the  court  durii^  the  progress  of 
the  trial,  at  which  said  verdict  was  rendered  by  the  jury. 

The  defendant  was  present,  and  objected  to  the  action  of 
the  court  in  putting  said  verdict  in  form,  and  rendering 
judgment  as  it  did  thereon.  Sections  1788,  89  and  90, 
provide  that  when  an  action  is  for  the  recovery  of  money, 
only  the  jury  shall  assess  the  amount  of  the  recovery.  The 
verdict  may  be  put  in  form,  if  necessary.  The  verdict 
shall  be  sufficient  inform,  if  it  express  the  intention. 

Under  this  law,  it  has  been  held  by  this  court,  that  the 
verdict  may  be  put  in  form  if  it  can  be  definitely  ascer- 
tained by  the  court  from  the  data  given  by  the  jury,  the 
amount  they  intended  to  find.  As,  for  instance,  when  the 
suit  is  upon  a  promissory  note,  and  the  jury  finds  for  the 
plaintiff  the  amount  due  on  the  note  sued  upon.  The  court 
in  such  a  case,  has  sufficient  data  from  which  the  inten- 
tion of  the  jury  can  be  determined.  See  SteuHxrtr.  Camp- 
icB,  6  Iowa,  588;  McGregor  et  al  y.  ArmiUj  2  Id.,  80. 
Indeed,  it  is  a  general  rule,  that  although  a  verdict  does 
not  conclude  formally  in  the  words  of  the  issue,  yet  if  the 
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point  in  issue  can  be  collected  from  the  finding,  the  conrt 
•will  put  the  verdict  in  form.  See  Porter  v.  JRumney,  10 
Mafls.,  64.  When,  however,  the  amount  cannot  be  definitely 
ascertained  by  reference  to  the  pleadings,  or  to  some  cer- 
tain data  given  by  the  jury,  the  court  cannot  assume  the 
power  to  fix  the  amount  of  the  judgment. 

Did  the  court  in  this  case,  in  putting  the  verdict  in  form, 
or  in  fixing  the  amount  of  the  judgment,  express  the  mani- 
fest intention  of  the  jury  ?  Had  it  a  positive  data  upon 
which  to  base  the  amount  of  such  judgment  ? 

In  the  case  of  Ooffin  v.  Jones^  11  Pick.,  48,  WiLDB,  J., 
says :  '*  It  is  undoubtedly  true  that  a  mere  formal  defect  in ' 
the  verdict  is  immateri^  It  is  not  necessary  that  it  should 
follow  the  precise  language  of  the  issue,  but  it  must  be  re- 
sponsive to  it)  and  so  expressed  as  to  render  it  certain  that 
the  jury  decided  the  question  or  questions  submitted  to 
them,  and  any  uncertainty  upon  this  point  is  fatal."  In  the 
case  of  Mays  v.  Leims,  4  Texas,  88,  there  was  a  verdict  for 
the  plaintiff,  in  the  following  words:  "We,  the  jury, 
impanneled,  &c.,  render  a  verdict  in  fitvor  of  Lewis  to  the 
effect  that  the  said  Lewis  shall  be  entitled  to  the  full  amount 
specified  in  the  promissory  note  adduced  in  the  case,  and 
drawn  by  said  Mays  in  fitvor  of  said  Lewis,  together  with 
the  legal  interest  due  thereon,  making  deduction  of  all 
amounts  indorsed  on  them  as  paid."  The  court,  in  their 
opinion,  say :  "  If  the  meaning  of  the  jury  in  this  verdict 
is  certain  and  definite,  or  furnishes  sufficient  facts  to  enable 
the  court  to  rend^  the  intention  certain,  the  judgment 
ought  not  to  be  set  aside,  if  it  conforms  to  the«  finding  of 
the  jury."  The  court  then  refers  to  the  rule  laid  down  by 
the  Supreme  Court  of  Kentucky,  in  the  case  of  JfiZfer  et 
al  V.  ShacM/ord,  4  Dana,  271 ;  "  that  in  considering  the 
verdict  itself  with  a  view  to  its  sufficiency,  the  first  object  is 
to  ascertain  what  the  jury  intended  to  find,  and  this  is  to  be 
done  by  construing  the  verdict  liberally,  with  the  sole  view 
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of  asoertaining  the  meaning  of  the  jury,  and  not  under  the 
technical  rules  of  construction  whidi  are  applicable  to 
pleadings."  The  court,  in  the  case  of  Hays  y.  Lewis^  pro- 
ceed to  say:  ^'In  the  case  before  us,  after  giving  the 
benefit  of  the  rules  cited,  can  the  verdict  be  sustained  ?  We 
are  constrained  to  saj,  that  from  the  best  reflection  we  have 
been  able  to  give  the  question,  and  with  a  strong  inclina- 
tion to  sustain  it,  we  find  nothing  in  the  verdict  or  in  the 
record  to  render  it  certain.  The  difficulty  arises  from  the 
words,  ^  adduced  in  the  case.'  If,  instead  of  these  words,  the 
jury  had  said,  '  set  out  in  the  petition,'  or  had  made  direct 
reference  to  the  notes  described  in  plaintiffs  petition,  there 
could  have  been  no  difficulty  in  finding  that  it  was  suffi- 
ciently certain.  If  the  jury  meant  the  notes  read  in  evi- 
dence, we  should  be  left  totally  at  a  loss  to  know  what 
notes  were  referred  to,  whether  two,  or  all  three  of  the  notes 
set  forth  in  the  petition,  or  some  other  notea  The  verdict 
fiEuls  to  furnish  any  such  certain  data  by  which  to  make  it 
certain,  and  the  court  was  unwilling  to  extend  the  rule 
further  th^  it  had  been  extended." 

This  case  is  not  unlike  the  one  before  us.  Beference  is 
made  by  the  jury  to  an  appraisement  There  were  several 
appraisements  attached  to  the  returns  of  the  sheriff  offered 
in  evidenca  It  nowhere  appears  in  the  record  what  the 
amount  of  the  whole  of  such  appraisements  or  either  of 
them  were.  The  oourt^  to  ascertain  the  intention  of  the 
jury,  must  go  outside  the  record,  and  weigh  conflicting 
evidence,  to  determine  this  amount 

The  judge  states,  in  the  bill  of  exceptions,  that  the  amount 
of  this  judgment  was  ascertained  from  the  appraisement 
attached  to  the  returns.  An  additional  bill  of  exceptions 
states  that  the  appraisement  attached  to  the  return  of  the 
said  sheriff  were  excluded  from  the  consideration  of  the 
jury,  upon  motion  of  the  plaintiff  If  so,  it  should  not  be 
considered  by  either  the  court  or  jury  as  a  data  upon  which 
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to  base  the  amount  of  the  judgment  There  is  nothing 
more  definite  about  this  verdict  than  if  they,  the  jury,  had 
merely  found  for  the  plaintiflF,  which  would  possess  no 
positive  data  upon  Which  the  court  could  render  judgment 
It  would  certainly  be  a  dangerous  precedent  to  recognize 
the  right  of  the  court,  upon  such  an  indefinite  verdict,  to 
fix  the-amount  of  the  judgment,  and  one  we  feel  unwilling 
to  fiivor,  in  the  least 

It  is  claimed  that  the  record  entry  made  by  the  derk 
shows  that  the  verdict  was  in  due  form,  and  that  when  the 
bill  of  exceptions  and  the  record  conflict,  the  latter  must 
prevaiL  The  bill  of  exceptions  is  a  statement  made  by  the 
court,  and  when  filed  becomes  a  part  of  the  record.  The 
exceptions  contain  the  action  of  the  court  prior  to  the  final 
order  of  judgment,  or  before  the  verdict  is  put  in  form  and 
entered  up  by  the  clerk.  The  entry  by  the  clerk  contains 
the  final  order  of  the  court ;  but  this  entry  does  not  neces- 
sarily compel  us  to  conclude  that  the  bill  of  exceptions  is 
in  any  respect  untrue. 

For  the  reason  that  the  verdict  was  too  indefinite  to 
justify  the  judgment  by  the  court,  this  cause  is  reversed, 
and  a  new  trial  awarded. 

Beversed. 


The  State  or  Iowa  v.  Bitman. 

1.  AasAjna  and  battbrt:  iNiORifitnoN.  An  infonnatioii  dialing  a  defen- 
dant with  inhumanlj  whipping  and  beating  his  own  child,  is  sufficient  as 
an  information  charging  an  assault  and  batteiy;  but  it  should  set  out  the 

•  name  of  the  person  upon  whom  the  offense  was  oonmiitted. 
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Appeal  from  Let  Diairict  Court 
Wkdkksday,  Junk  25. 
Thb  facts  appear  in  the  opinion  of  tlie  court 
No  appearance  for  the  appellant 
0.  C.  Nourse^  Attorney  (General,  for  the  State. 

Baldwin,  C.  J. — The  information  upon  which  the 
defendant  was  arrested,  tried  and  oonyicted,  charges  him 
with  cruelly  and  inhumanly  whipping  and  beating  his  own 
child,  being  about  three  years  old. 

A  demurrer  to  this  information  was  filed  in  the  justice's 
court  presenting  several  objections  to  its  sufficiency,  only 
two  of  which  we  deem  it  important  to  consider :  first, 
because  it  did  not  charge  the  public  offense  of  assault  and 
battery,  second,  because  the  name  of  the  person  upon  whom 
the  offense  was  said  to  have  been  committed,  was  not 
given. 

This  demurrer  was  overruled  by  the  justice,  and  the  bill 
of  exceptions  shows  that  upon  appeal,  the  same  objections 
were  made  and  overruled  in  the  District  Court 

The  information  is  not  objectionable  upon  the  first  ground 
named.  The  language  used  is  sufficient  to  indicate  that 
the  offense  had  been  committed.  It  is  not  required  that  the 
information  should  state  in  so  many  words  that  the  defend- 
ant was  guilty  of  the  offense  of  an  assault  and  battery.  It 
is  the  right  of  a  parent  to  chastise  his  child,  but  when  such 
chastisement  amounts  to  cruelty  or  inhumanity,  or  where, 
as  the  court  below  charged  the  jury,  the  parent  or  master 
goes  beyond  the  line  of  reasonable  correction,  his  conduct 
becomes  more  or  less  criminal 

Cruelly  and  inhumanly  whipping  implies  an  unlawful 
and  willful  assault  and  battery.    Any  words  used  in  the 
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infonnatioii  which  substantiallj  and  plainly  set  forth  the 
acts  of  the  defendant  which  amount  to  an  offense,  are 
sufficient 

The  second  objection  is,  that  the  name  of  the  person  upon 
whom  the  offense  was  committed  is  not  given.  This  omis- 
raon  renders  the  information  defective.  It  would,  without 
doubt,  invalidate  tka  indictment,  if  the  state  should  £eu1  to 
all^e  therein  upon  whom  the  offense  had  been  committed 

The  form  of  an  information,  as  given  in  §  5058,  of  the 
Bevision,  seems  to  contemplate  that  the  act  or  omission 
constituting  the  offense  with  the  venue  and  names  and  date^ 
should  be  stated  with  as  much  precision  as  in  an  indictment 
The  defendant  should  be  advised  of  the  name  of  the  person 
upon  whom  the  assault  has  been  committed,  so  that  he  can 
prepare  his  defense  accordingly. 

The  information  should  be  so  specific  that  if  the  defend- 
ant is  so  convicted  or  acquitted,  he  could  plead  such  con- 
viction or  acquittal  in  bar  of  any  further  prosecution  for  the 

same  offense. 

•  Beversed* 


McKellab  eialY.  Stout. 

L  iHDBnNTTB  DKMUBBEB.  Where  a  demnirer  to  a  petition  at  law  set  out  two 
causes :  "  That  the  matters  set  forth  in  said  petition  do  not  constitute  any 
cause  of  action  against  the  defendant;  and  that  said  petition  does  not 
show  such  a  state  of  facts  as  will  justify  the  court  in  granting  any  relief 
by  judgment  or  otherwise,  to  said  plaintifl^"  it  was  held,  that  it  should 
have  been  disregarded  by  the  court 

Appeal  from  Dubtique  (Sty  Court 

Wednesday,  June  25. 

Action  to  subject  the  property  of  the  defendant  to  the 

satisfaction  of  a  judgment,  against  the  Dubuque  Times 

Company,  a  corporation  in  which  he  was  a  stockholder. 
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The  defendant  demnrred  to  the  petition  for  causes  stated  in 
the  opinion  of  the  court  The  demurrer  was  sustained, 
and  the  plaintiff  appeals. 

CHffith  <t  Knight  for  ihe  hppdhxLt. 

BisaeUf  MUs  A  Shiras  for  the  appellee. 

Baldwin,  C.  J.— The  Revision,  §  2877,  provides  that 
the  defendant  may  demur  to  the  petition  only  when  it 
appears  on  its  £Eice,  either : 

First,  that  the  court  had  no  jurisdiction  of  the  defendant 
or  of  the  subject  of  the  action,  or 

Second,  that  the  plaintiff  has  no  legal  capacity  to  sue,  or 

Third,  that  the  petition  does  not  state  &cts  sufficient  to 
constitute  a  cause  of  action,  &a  Section  2877  provides 
fhat  the  demurrer  must  distinctly  specify,  and  consecu- 
tively number,  as  the  ground  of  objection,  some  matter  of 
error  intended  to  be  argued  as  a  defect  in  the  pleading. 
Unless  it  do  so,  it  shall  be  disr^arded,  and  it  shall  not  be 
enough  to  state  the  objection  in  the  terms  of  the  preceding 
section,  except  that  a  demurrer  to  an  equitable  petition  for 
the  fifth  reason  of  §  2876,  may  be  stated  in  the  terma 
thereof 

Unless  the  proceeding,  therefore,  is  an  equitable  one,  or 
if  the  petition  is  at  law,  a  demurrer  thereto,  which  merely 
states  that  the  petition  does  not  state  &cts  suiB&cient  to  con- 
stitute a  cause  of  action,  should  be  disregarded  by  the 
court  The  petition,  in  this  case,  was  not  for  relief  in  equity, 
but  was  a  proceeding  at  law. 

The  causes  of  demurrer,  are : 

First,  that  the  matters  set  forth  in  said  petition  do  not 
constitute  any  cause  of  action  against  defendant 

Second,  that  said  petition  does  not  show  such  a  state  of 
facts  as  will  justify  the  court  in  granting  any  relief  by 
judgment  or  otherwise,  to  said  plaintiff 


Digitized  by 


Google 


JUNE  TERM,  1862.  489 

The  State  of  Iowa  v.  Watrous. 

The  defendant  £adia  by  this  demurrer  distmctlj  to  speciff 
4;he  grounds  of  objection  to  the  petiidon,  or  the  matter  of 
error  intended  to  be  urged  as  a  defect  in  the  pleading.  The 
oauses  of  demurrer  are  such  as  the  law  expressly  states 
that  the  court  shall  disregard. 

There  can  be  no  question  as  to  the  proper  construction 
of  this  plain  and  imperative  provision  of  the  statute. 

The  court  should  have  disregarded,  and  not  sustained, 
the  demurrer.  The  question,  therefore,  as  to  whether  the 
plaintiff  by  his  pleading,  shows  that  he  is  entitled  to  a 
leoovery,  cannot  be  considered 

Judgment  Beversed. 


The  State  op  Iowa  v.  Watbous. 

1.  WoLrnL  trespass:  nmioncEirr.  In  an  indictment  for  willful  trespass  in 
cutting  down  and  destroying  timber  on  the  land  of  another,  one  statement 
of  the  yenue  is  sufficient;  and  when  it  is  ayerred  as  being  upon  the  land 
of  a  certain  person  named,  and  described  bj  section,  township  and  rangs^ 
omitting  its  situation  with  reference  to  the  nearest  meridian  line,  it  is 
suilcient  if  the  county  in  which  it  is  situated  is  set  out 

3.  Samb.  An  indictment  is  sufficient  when  the  offense  is  charged  with  such 
certainty,  and  in  such  manner,  as  to  enable  a  person  of  common  under- 
standing to  know  what  was  intended,  and  the  court  to  pronounce  judgment 
according  to  the  law  of  the  case. 

8.  Saiol  In  an  indictment  for  willfVil  trespass  by  cutting  down  and  destroy- 
ing timber,  it  is  sufficient  to  allege  that  the  iiy'ury  was  done  by  cutting 
down  and  destroying,  without  being  more  spedfla 

4  Sams:  ohabobs  in  different  fobms.  An  indictment  may  charge  an  oflbnse 
in  different  forms,  to  meet  the  testimony;  and  if  it  may  have  been  oom- 
mitted  in  different  modes  or  by  different  means,  these  may  be  alleged  ii^ 
the  altematiTe;  but  in  charging  tax  offense  in  different  forms^  the  pleader 
is  not  compelled  to  use  the  altematiTe  form  of  expression. 
Vol.  XTTT.        62 
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5.  Dud  as  kyidehoi.  In  the  trial  of  an  indictment  for  wiUful  treapaaa  hj 
oatting  down  and  destroying  timber  in  which  the  meridian  of  the  land 
ii^ored  was  not  named,  a  deed  in  whidi  the  meridian  was  named  waa 
not  held  inadmiaaible  for  that  reason. 

fi.  Willful  tubpass:  kyidehcb.  In  the  trial  of  an  indictment  for  willftil 
treapaas  in  cutting  down  and  deatrojing  timber,  evidence  of  the  ralue  of 
the  timber  destrojed  is  admissible. 

*i,  NonoB  or  nrrBODUonov  or  wmrasa  The  defendant  in  a  criminal  cause 
who  has  accepted  the  service  of  a  notice  that  a  witness  not  named  in  the 
indictment  will  be  introduced  on  the  trial,  and  who  has  agreed  to  treat 
such  notice  as  personally  served,  cannot  oliject  that  it  was  not  signed  by 
the  district  attorney. 

8.  iHBTBUono vs :  pbaotiobl  Instructions  ^i^ch  are  not  signed  by  the  Judge, 
nor  filed  with  the  derk,  and  which  are  not  mariced  either  "  given"  or 
".refhsed"  will  not  be  considered  by  the  Supreme  Court 

9.  JuDOMBNT  ov  TBBDiCT  wiTHiir  THRBi  DATS:  PBAonoK  When  the  record 
shows  that  a  judgment  was  rendered  upon  a  verdict  in  a  criminal  cause  in 
less  than  three  days  after  the  verdict  was  returned  by  the  juiy,  and  that 
the  court  continued  in  session  for  more  than  that  time,  the  Supreme  Oourt 
will,  unless  all  presumptions  of  prejudice  are  clearly  rebutted,  remand  the 
cause,  not  for  a  new  trial,  but  for  another  judgment 


Appeal  from  PoVc  District  Court. 
Wkdnbsdat,  June  25. 

Tms  indictment  contains  two  counts.  The  first  accoseB 
the  defendant  of  the  crime  of  willfal  trespass,  by  cutting 
down  and  destroying  timber  and  wood  on  the  land  of 
another,  for  that  he  did  on,  Ac.,  in  the  county  of  Polk,  Ac, 
unlawfully  and  willfully  cut  down  and  destroy  timber  and 
wood  standing  and  growing  on  the  land  of  one  William  G 
Allen,  to  wit:  the  N.  E.  quarter,  &c.  The  second  is  like 
the  first,  except  that  the  charge  is  for  carrying  away  timber 
and  wood,  being  upon  the  land  of  the  said  Allen,  &c. 

Trial,  and  verdict  of  guilty  on  both  counts,  and  defend- 
ant appeals. 
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Phillips  A  Phillips  for  the  appellant 

I.  The  indictment  is  under  §  4824  of  the  Eevision  of 
1860.  This  statute  does  not  describe  the  offense  in  detail, 
and  it  is  not  sufficient  to  employ  the  words  of  the  statute 
alone  in  an  amendment  The  offense  must  be  described 
with  the  particularity  required  by  common  law.  The  State 
V.  Jackson  etal.l  Ind.,  270 ;  King  v.  Mason,  2  T.  R,  581. 

IL  The  record  does  not  show  that  the  District  Court  of 
Polk  county,  had  any  jurisdiction  of  the  supposed  offense. 
The  indictment  does  not  in  any  manner  fix  the  locality  of 
the  land  described  in  the  indictment ;  nor  does  it  show  that 
the  lands  are  in  the  State  of  Iowa,  except  by  implication 
firom  the  allegation,  *'  that  the  defendant  in  the  county  of 
Polk  conmiitted  a  trespass."  Ensign  y.  Shurman,  18  How. 
Pr.R,  87;  McMurry  v.  Qifford,  5  P.  B.,  14;  The  State  y. 
WHUams,  4  Ind.,  284 ;  1  Chit  Cr.  L.,  298. 

HL  An  indictment  for  malicious  mischief  must  state 
clearly  and  directly  to  whom  the  property  belonged,  and 
this  is  not  to  be  taken  by  implication.  Bead  y.  The  State,  1 
Ind.,  511,  cited  and  approyed,  7  Ind.,  157 ;  The  State  y. 
Jackson,  Id.,  270.  It  must  also  show  the  specific  injury 
done  the  property.  The  State  v.  Aydehtt,  7  Blackf.,  157 ; 
and  the  amount  of  such  injury,  The  StaJe  y.  Pendon,  2  Id., 
871. 

lY.  The  indictment  was  bad  in  alleging  the  same  offense 
in  two  counts  or  statements,  showing  that  the  same  offense 
was  committed  by  different  modes  and  by  different  means, 
and  did  not  allege  those  modes  and  means  in  the  oJ^ema^ve, 
as  proyided  by  §  4654,  Eeyision  of  1860. 

V.  The  record  shows  that  the  yerdict  was  returned  and 
judgment  was  rendered  on  the  same  day.  Beyision  of  1860, 
§4862. 
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G.  C.  NoursCf  Attorney  General,  for  the  State. 

L  The  cases  cited  by  counsel  for  appellant  in  support  of 
the  first  proposition,  arose  under  a  statute  in  which  the 
offense  is  described  as  "  malicious  trespass."  Our  statute 
sets  out  the  very  manner  of  the  offense,  as  cutting  down 
and  carrying  away  timber. 

n.  The  court  will  take  judicial  notice  of  the  I^al  subdi- 
vision of  lands  and  of  government  surveys.  Wright  y. 
Phillips,  2  G.  Greene,  191;  Eev.,  1860,  §4661. 

m.  The  same  particularity  is  not  required  in  an  indict- 
ment for  a  misdemeanor,  and  the  words  "  then  and  there  " 
are  not  necessary  after  the  venue  is  once  properly  laid. 
Ecv.,  1860,  §  4669,  pt  8;  §  4660,  pt  1. 

rV.  The  indictment  alleges  that  the  trespass  was  upon 
^  the  lands  of  Wm.  C.  Allen,"  and  this  was  a  suffident 
allegation  of  ownership.  Rev.,  1860,  §§  4657,  4650,  pt  2 ; 
Mayer  v.  The  OcymmonwedUh^  7  Barr,  439,  cited  in  note  2; 
Whart.  Am.  Or.  L,  §  1989. 

V.  The  case  of  Tht  State  v.  Pendcm,  2  Black£,  871,  was 
under  a  statute  which  provided  that  a  fine  "  in  twice  the 
value  of  the  property  destroyed"  should  be  the  penalty. 
Hence  the  reason  of  the  d^sion,  which  is  not  applicable 
under  the  statute  of  Iowa. 

VL  The  defendant  was  not  prejudiced  by  the  rendering 
of  the  judgment  before  the  expiration  of  three  dear  days 
after  the  verdict  The  State  of  Iowa  v.  Marvin^  12  Iowa,  499, 
At  all  events  the  cause  can  be  remanded  only  for  judgm^it 
on  the  verdict    No  new  trial  will  be  awarded. 

WRiaHT,  J. — 1.  That  the  venue  is  allied  with  suffi- 
cient certainty  in  this  indictment^  we  entertain  no  doubt. 
The  place,  as  well  as  the  time,  is  once  stated,  and  need  not| 
therefore,  be  afterwards  alleged.  (§  4660.)  From  the  lan- 
guage used,  the  mind  can  readily  understand  that  the  o£fenae 
was  committed  within  the  jurisdiction  of  the  District  Court 


Digitized  by 


Google 


JUNE  TERM,  1862.  493 


The  State  of  Iowa  t.  Wairoos. 


of  Polk  oountj.  The  fiulure,  in  the  description  of  the  land, 
to  locate  it  west  of  the  fifth  meridian,  is  of  no  importance, 
for  aside  from  this  the  county  is  clearly  stated,  and  we 
know  that  if  in  Polk  county,  it  must  be  west  of  that  line. 

n.  The  statute  provides  that :  "  If  any  person  willfully 
commit  any  trespass  by  cutting  down  or  destroying  any 
timber  or  wood  standing  or  growing  on  the  land  of  another, 
or  by  carrying  away  timber  or  wood  being  on  such  land, 
he  shall  be  punished,"  &a  The  language  of  this  indictment 
is  concise,  and  is  sujficient  to  enable  any  person  who  will 
give  it  a  fair  and  ordinary  construction,  to  know  that  the 
timber  destroyed  was  upon  the  land  owned  by  William  C, 
Allen.  To  say  that  it  means  anything  else,  or  that  it  does 
not  convey  this  thought  to  the  mind,  we  should  have  to 
warp  its  meaning,  and  disregard  the  plain  reading  of  the 
statute,  for  it  is  declared  that  if  an  offense  is  charged  with 
such  certainty  and  in  such  a  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  was  intended,  and 
the  court  to  pronounce  judgment  according  to  the  law  of 
the  case,  the  indictment  is  sufficient  (§  4659.)  J^te  v. 
Hintermeister^  1  Iowa,  101. 

m.  It  was  not  necessary  to  more  particularly  state  the 
specific  injury  to  the  property.  The  language  of  the  statute 
is  followed,  and  this  is  sufficient  Indeed,  it  is  difficult  to 
perceive  how  the  pleader  could  have  been  more  specific. 
When  it  is  alleged  that  the  timber  was  cut  down  and  de- 
stroyed, the  sum  of  all  other  injuries  thereto  is  included. 
The  statute  of  Indiana,  under  which  Tfie  State  v.  Pendon^  2 
Blackf.,  871,  was  decided,  fixed  the  punishment  at  a  sum  not 
exceeding  twofold  the  value  of  the  property  destroyed,  and 
hence  the  necessity  of  averring  the  value  in  the  indictment 
But  the  specific  means  made  use  of  to  effect  the  injury, 
need  not  be  stated.  Stait  v.  Merrill^  8  Blackf.,  854.  And  see 
State  V.  SearmmSj  1  G.  Greene,  418 ;  Same  v.  Chambers^  2 
Id.,  808;  Same  v.  IhugJase,  7  Iowa,  448. 
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rV.  An  indictment  may  charge  an  oflfense  in  different 
forms,  to  meet  the  testimony,  and  if  it  may  have  been  com 
mitted  in  different  modes  or  by  different  means,  these  may 
be  alleged  in  the  alternative.  (§4654.)  In  charging  an 
offense  in  different  forms,  the  pleader  is  not  compelled  to 
nse  the  alternative  form  of  expression.  This  indictment 
does  not  violate  the  requirements  of  the  section  referred 
to,  bat,  on  the  contrary,  is  clearly  sustainable  by  its  letter 
and  spirit,  and  the  following  cases :  State  v.  Abrahams,  1 
Iowa,  117;  Same  v.  Vaughn,  5  Id.,  869;  Same  v.  Walters, 
Id.,  507;  Samer.  Chkely,4i  Id.,  477;  Same  v.  Twoffood,  7 
Id.,  252 ;  Same  v.  Barrett,  8  Id.,  586 ;  Same  v.  McPherson, 
9  Id.,  58. 

V.  It  was  no  valid  objection  to  the  evidence  of  title  in 
AHeo,  &8t  dui  ''certified  transcript  of  original  entries'' 
and  deeds,  described  thekad  as  being  west  of  the  5th  prin- 
cipal meridian.  True,  the  indictmeai  did  not  name  the 
meridian,  but  such  evidence  does  not  conffioi  with  the 
description  given.  And  in  this  connection  we  remark;  ttai 
evidence  as  to  the  value  of  the  timber  destroyed  was  admis- 
sible, if  for  no  other  purpose,  to  enable  the  court  to  fix 
the  punishment  (§4875.) 

"VX  A  witness  was  offered,  who  was  not  examined  before 
the  grand  jury.  Notice  of  the  intention  to  introduce  this 
testimony  was  given  under  §  4786  of  the  Revision.  The 
witness  was  objected  to,  but  upon  what  ground  is  not 
stated.  It  is  now  urged,  however,  that  the  notice  was  not 
served  by  the  District  Attorney.  It  seems  that  the  notice 
was  signed  by  "  P.  Gad  Bryan,  District  Attoi^ey  for  the 
6th  Judicial  District,  by  S.  V.  White."  Defendant  accepted 
due  and  l^al  service  of  the  same,  and  agreed  to  treat  it  aa 
if  personally  served,  on  the  day  named.  Under  such  cii^ 
cumstances,  the  objection  was  untenable. 

VIL  It  is  claimed  that  the  court  erred  in  giving  certain 
instructions.    We  find  what  purports  to  be  instructioDB  in 


Digitized  by 


Google 


JUNE  TERM,  1862.  495 

The  Stftte  of  Iowa  r.  Watroua. 

the  transcript,  bat  whether  they  were  given  or  refused, 
does  not  appear.  Upon  this  subject,  see  JSate  y.  Oebhardt^ 
ante.  In  this  instance,  the  instructions  are  not  marked^ 
either  "given  or  refused,"  signed  by  the  judge,  nor  filed 
with  the  clerk.    They  cannot  be  considered,  therefore. 

VLLL  It  is  finally  claimed  that  the  judgment  was  pro- 
nounced within  less  than  three  clear  days  after  the  verdict 
was  recorded.  This  question  was  made  in  the  case  of  The 
StcUe  V.  Mdrviriy  12  Iowa,  502.  There,  however,  the  record 
fiuled  to  show  that  the  term  continued  three  clear  days  aAer 
the  rendition  of  the  verdict,  and  we  could  not,  therefore 
say,  that  there  was  error,  in  view  of  the  provisions  of  the 
statute.  (§  4861.)  In  this  case,  the  record  tends  to  show  that 
the  court  remained  in  session  for  about  three  weeks  after 
the  reception  of  the  verdict  This  is  not  controrvrted  by 
the  Attorney  General,  and  is  therefore  regarded  by  us,  for 
the  purposes  of  this  case,  as  true. 

It  seems  that  the  defendant  was  arraigned  for  judgment 
more  than  six  hours  "  after  the  bringing  in  of  the  verdict" 
But  the  statute  is  imperative,  that,  if  the  court  remains  in 
session  so  long,  "  the  time  appointed  for  judgment,  must  be 
at  least  three  clear  days  after  the  verdict  is  recorded,"  but 
in  no  case  can  it  be  pronounced  in  less  than  six  hours 
thereafter.  (§  4861.)  Unless  the  record  quite  clearly  rebuts 
all  presumption  of  prejudice,  we  do  not  see  how  we  are  to 
disr^ard  these  plain  requirements.  The  language  of  the 
statute  is  imperative.  The  reason  for  it,  we  can  readily 
apprehend.  With  its  wisdom,  we  have  nothing  to  do. 
^e  presumption  of  prejudice  is  not  sufficiently  rebutted 
in  this  instance,  and,  we  therefore,  feel  constrained  to  remand 
the  cause,  not  for  new  trial,  but  for  judgment  upon  the 
verdict,  defendant  having  leave  to  show  cause  against  the 
same,  but  not  such  as  have  already  been  passed  upon  by 
the  court  below. 
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1.  OoMTnBiOH  OP  judgmhit  AQAorsT  A  rape.  A  oonfesBioa  of  judgment  hf 

one  member  of  a  copartaerahip,  for  the  firm,  ia  valid  onlj  againat  the 

copartner  making  it 
1  KxROBB.  When  a  demand  of  an  inferior  degree  is  changed  into  one  of  « 

higher  character  the  former  is  merged  mto  the  latter. 
i.  Sues:  OOPABTNBBSHIP.  A  judgment  againat  one  partner  npon  a  demand 

agahist  the  firm,  ia  a  bar  to  another  action  upon  the  same  demuid  againat 

thefirm. 

Aj>peal  from  Wapdh  District  ChurL 

Wednesday,  June  26. 

The  &ct8  are  stated  in  the  opinion  of  the  court 

Clinton  and  Nourse  for  the  appellant 

A  confession  of  judgment  by  one  partner,  in  the  name 
of  the  firm,  without  the  consent  of  his  copartners,  is  valid 
against  the  party  making  the  confession.  Crane  v.  French^  1 
Wend.,  812 ;  McBride  v.  Hagen  A  Barrett,  Id.,  826;  Orem 
v.  Beals,  3  Caines,  254.  'The  judgment  against  Mudge 
was  a  complete  bar  to  another  suit  against  the  firm.  Bdh 
ertson  v.  Smith,  18  John.,  459 ;  Sloo  v.  Zea,  18  Ohio,  279  ; 
Smith  V.  Black,  9  &  &  R,  142 ;  Manny.  McNvMy,  2  Gilm., 
853 ;  Moal  v.  HoUins,  11  Gill  &  John.,  11 ;  WarfY.  Johnson 
&  Thomas,  13  Mass.,  148  ;•  Taylor  v.  Claypool,  5  Blackt, 
637 ;  Thornton  v.  Thompson,  15  Ills.,  416. 

Khapp  <t  Caldwell  for  the  appellee. 

Lowe,  J.'  On  the  11th  day  of  October,  1862,  the 
defendants,  A.  Mudge  k  C!o.,  made  and  delivered  their 
promissory  note  to  Uie  order  of  plaintifis,  for  the  sum  of 

'  Baldwin,  0.  J.,  being  related  to  one  of  the  defendants,  took  no  part  in 
the  determination  of  this  cause. 
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$836.50,  payable  six  months  after  date.  Prior  to  the  12th 
day  of  -4ugust,  1854,  credits  to  the  amount  of  $256.50 
were  entered  upon  said  note.  On  the  day  last  named, 
plaintiffs  procured  A.  Mudge,  one  of  the  members  of  the 
firm  of  A.  Mudge  k  Co.,  to  confess  a  judgment  of  $638.50, 
in  vacation,  against  said  firm,  in  favor  of  the  plaintiffs, 
upon  a  sworn  statement  of  facts  of  the  transaction  out  of 
which  the  indebtedness  arose.  This  confession  of  said 
judgment  was  duly  entered  of  record  by  the  clerk  of  the 
court,  and  subsequently  approved  by  the  District  Court 

In  March,  1859,  the  plaintiff  commenced  this  suit  on  the 
same  note  against  the  defendants.  They  plead,  in  bar  to  a 
second  recovery  on  said  note,  the  foregoing  judgment;  that 
it  was  confessed  on  the  same  note,  and  on  no  other  cause  of 
action;  that  said  judgment  is  still  in  full  force  and  effect, 
unreversed  or  uncanceled. 

The  plaintiffs  reply,  that  said  judgment  is  void;  that  A. 
Mudge  had  no  authority  to  confess  it;  that  said  confession 
purports  to  be  upon  an  account,  and  not  upon  the  note; 
that  it  is  materially  defective,  and  under  it  the  clerk  had  no 
authority  to  enter  judgment  against  defendant,  &c. 

The  cause  was  tried  by  the  court ;  on  hearing,  the  plain- 
tiffs introduced  in  evidence  the  note  sued  upon,  and  rested. 
The  defendants  offered  in  evidence  the  confession  of  judg- 
ment above  described,  together  with  the  oral  testimony  of 
A.  Mudge,  of  the  firm  of  A.  Mudge  &  Co.,  who  testified 
that  at  the  request  of  one  Driver,  agent  of  the  plaintiffs,  he 
gave  and  executed  the  confession  of  judgment  alluded  to, 
that  the  confession  was  for  the  balance  due  on  the  identical 
note  now  sued  upon,  that  said  note  had  been  originally 
given  for  the  price  of  certain  goods,  wares  and  merchan- 
dise, purchased  by  the  firm  of  A.  Mudge  k  Co.,  of  the 
plainti£&;  that  it  was  present  at  the  time,  and  constituted 
the  foundation  of  the  confession. 
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S.  W.  Sammers  was  also  introduced  by  the  defendants,  as 
a  witness,  who  testified  that  the  note  sued  on  was  for  Aome 
time  in  his  custody,  that  he  subsequently  gave  the  note  up 
to  one  Driver,  the  agent  of  the  plaintiffe,  who  afterwards 
stated  to  him  that  a  judgment  had  been  confessed  by  A. 
Mudge  &  Co.,  on  the  same  note,  but  expressed  some  dis- 
satisfaction with  said  confession.  This  was  the  substance  of 
the  testimony  offered  by  the  defendants,  which  the  court 
ruled  out  as  inadmissible,  holding  that  the  said  judgment 
by  confession  was  void,  and  constituted  no  bar  to  plaintifib 
right  to  recover  in  this  action. 

The  exclusion  of  this  testimony  was  made  the  ground  of 
exception,  and  appeal  to  this  court  The  correctness  of  this 
ruling  is  not  apparent  to  us,  nor  are  the  reasons  for  it  dis- 
closed in  the  bill  of  exceptions. 

The  sworn  statement  of  facts  out  of  which  the  indebt- 
edness arose,  with  the  cognovit  upon  which  the  judgment 
was  entered,  seem  to  be  substantially  sufficient  under  the 
decision  we  made  in  the  case  of  Vanfleet  y.  PhiUips^  11 
Iowa,  559. 

That  it  is  void  as  against  the  defendant  Baldwin,  we  have 
held  in  the  case  of  Christy  v.  Sherman  et  al.^  10  Iowa,  635. 
In  the  same  case  we  held,  however,  that  the  judgment  was 
good  and  binding  on  the  party  or  partner  confessing  the 
same.  We  will  now  refer  to  other  authorities,  not  only  to 
show  that  such  judgment  is  not  void  against  the  party  con- 
fessing, but  that  the  contract  debt,  upon  which  such 
confession  was  made,  is  merged  in  the  judgment  so  that  it 
cannot  become  the  subject  of  another  cause  of  action. 

The  general  doctrine  is,  that  if  a  demand  of  an  inferior 
degree  is  changed  into  one  of  a  higher  character,  the  former 
is  merged  in  the  latter,  upon  which  the  party  must  aldne 
rely.  Thus  the  merger  of  a  simple  contract  debt  in  a 
judgment,  or  debt  of  record,  is  made  a  fiimiliar  example 
in  the  books.    We  will  refer  to  a  few  of  the  many  adjudi- 
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oated  cases,  to  show  the  incorrectness  of  the  ruling  below  ^ 
in  this  case. 

In  Sloo  v.  LeCj  18  Ohio,  279,  it  was  held  that  a  judgment 
Bgainst  one  of  two  partners,  upon  a  joint  promise,  is  a  bar 
to  a  subsequent  suit  against  both  of  the  partners. 

In  Eobertson  v.  Smith  et  a2.,  18  Johnson,  428,  a  firm,  con* 
sisting  of  four  persons,  made  two  notes  in  their  partnership 
name.  A  judgment  was  recovered  on  the  notes  against 
the  two  ostensible  partners.  The  j  udgment  not  being  paid, 
a  second  suit  was  brought  on  the  notes  against  the  four 
partners,  one  of  whom  only  being  served  with  process,  and 
who  was  not  in  the  first,  pleaded  in  bar  the  recovery  against 
the  two,  and  it  was  sustained. 

In  &niih  v.  Blacky  9  Serg.  k  Bawle,  142,  a  judgment 
i-ecovered  against  one  partner  is  a  bar  to  a  subsequent  suit 
against  both,  though  the  new  defendant  was  a  dormant 
partner  at  the  time  of  the  contract,  and  was  not  discovered 
until  after  the  judgment    A  similar  decision  was  made  in 
MxJe  V.  HoUis,  11  Gill  &  John.,  11. 
.    In  2  Oilman,  855,  it  was  held  that  a  judgment  against  one 
member  of  a  firm  for  a  debt  due  from  the  firm  constitutes 
a  bar  to  a  recovery  against  the  other  members.    The  same 
general  principle,  or  rule  of  practice,  is  laid  down  in  the 
following  cases :  Robertson  v.  Smithy  18  John.,  459 ;    Wood 
V.  Johnson  Jk  Thomas^  18  Mass.,  148 ;  Thornton  v.  Thomp* 
son,  15  IlL,  416 ;  Taylor  v.  Olaypool,  5  Blackf.,  587 ;  King        j 
and  another  Y.  Hoir^li  Meeson  &  Welsby,  474;  TropUm     */ 
V.  The  Unikd  Stales,  8  Story  C.  C.  B.,  646. 

We  have  but  little  hesitation  in  concluding  that  the  court 
below  erred  in  ruling  out  the  defendants'  evidence,  and  the 
judgment  will,  therefore,  be  reversed,  and  the  cause  re- 
manded 

Beveraed. 
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FoRMHOLZ  V.  Taylor  et  aL 

1.  PuBADDres:  spboial  ▲»>  ooxmok  oouina  AparfyoaDnotreooTeroiith* 
qttanium  memiU  under  a  count  sotting  up  a  special  contract;  but  sudi 
recoTeiy  maj  be  bad  under  a  pleading  setting  up  both  a  special  and  a 
common  count 

• 
Appeal  fmm  Johnston  DisHd  Covrt, 

Thursday,  June  26. 

Upon  the  29th  day  of  September,  1857,  the  parties  de- 
fendant to  this  sait  entered  into  an  agreement  with  the 
plaintiff,  in  writing,  as  follows: 

"  Fourteen  days  after  date,  I  agree  to  deliver  unto  O.  D. 
Taylor  and  Nelson  Libby,  thirteen  thimble-skeined  two- 
horse  wagons,  also  one  one-horse  wagon,  and  a  one-horae 
top  buggy,  complete,  for  which  said  Taylor  and  Libby 
agree  to  give  a  bond  for  a  deed  of  lot  No.  6,  in  block  42, 
with  a  building  thereon,  in  the  city  of  Florence,  Nebraska, 
also,  the  sum  of  six  hundred  and  seventy-gix  dollars. 

"O.D.Taylor. 

"N.  Libby." 

Indorsed  on  the  back  thereof  as  follows:  '*Beceived  on 
the  within  the  sum  of  three  hundred  dollars. 

"William  Formholz. 

"  Ottawa,  September  29, 1857.'' 

The  plaintiff  alleges  in  his  petition,  that,  in  pursuance  of 
the  terms  of  this  agreement,  he  delivered,  in  good  order,  to 
defendants,  the  full  number  of  the  two-horse  wagons,  as  well 
as  the  one-horse  wagon  and  buggy.  It  appears,  further,  fix)m 
the  pleadings  and  evidence,  that  there  was  yet  due  from  the 
defendants  upon  the  said  lot,  as  part  of  the  purchase  money 
near  the  sum  of  six  hundred  dollars ;  that  this  amount  had 
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^  be  paid  about  the  first  of  November,  after  the  date  of 
the  above  agreement ;  that  time  was  made  the  essence  of 
the  contract,  and  that  if  defendants  should  fail  to  pay  the 
purchase-money  when  due,  that  they  would  forfeit  iheir 
right  to  a  deed  for  said  lot,  and  wholly  lose  the  amount 
of  the  money  paid. 

The  plaintiff  claims  that  he  is  entitled  to  recover  for  the 
value  of  the  wagons,  &c.,  as  the  defendants  have  failed  to 
assign  said  bond,  or  pay  the  balance  of  the  money  as  stated 
in  the  written  agreement,  &c. 

The  defendants  answer  and  aver  that  the  plaintiff  failed 
to  deliver  said  wagons,  &a,  within  the  time  agreed  upon. 
That  when  they  were  delivered,  they  proved  to  be  of  a 
poorer  quality  than  contracted  for,  that  in  consequence  of 
the  delay  upon  the  part  of  plaintiff,  the  time  was  about  ex- 
piring at  which  the  balance  of  the  purchase  money  had  to 
be  paid  on  said  lot,  that  the  defendants  were  compelled  to 
pay  off  the  same,  and  that  they  took  the  title  in  their  own 
names.  That  plaintiff  has  &iled  to  pay  back  the  money 
thus  advanced,  and  that  the  plaintiff  having  failed  thus  to 
fulfill  his  part  of  the  contract,  he  is  not  entitled  to  recover. 

The  plaintiff  amended  his  original  petition,  setting  up  an 
additional  oral  contract  with  defendants,  by  which  he  was 
to  deliver  to  defendants  three  additional  two-horse  wagons, 
in  consideration  of  which  defendants  were  to  pay  off  the 
amount  due  on  the  bond  when  it  matured,  and  also  obtain 
for  plaintiff  a  title  to  said  lot  This  agreement  the  defend- 
ants deny,  and  aver  that  the  three  wagons  were  left  with 
them  for  sale,  that  they  proved  to  be  very  inferior  in 
quality,  and  that  out  of  the  whole  of  the  wagons  delivered, 
they  had  not  received  money  enough  to  pay  back  the 
amount  advanced  to  plaintiff,  and  the  pay  for  the  lot 
Trial,  and  verdict  for  plaintiff,  for  $990.  Defendants 
appeal. 


Digitized  by 


Google 


602  SUPREME  COURT  OF  IOWA, 

Formholx  r.  Taylor. 

Edmonds  A  Ransom  and  Clarke  A  Davis  for  the  appellant^ 
in  support  of  the  proposition  passed  upon  in  the  opinion 
of  the  court,  cited  8  PhiL  Ev.  (new  Ed.),  899;  Bush  y. 
Chapman,  2  G.  Greene,  549. 

Clark  Jk  Bro.  for  the  appellee. 

Baldwin,  0.  J.  —  There  is  one  controlling  fiw5t  in  this 
case,  that  leads  us  to  disfavor  the  somewhat  technical  ob- 
jections of  defendants  to  the  ruling  of  the  court,  in  refusing 
certain  instructions  asked,  and  in  overruling  the  motion 
for  a  new  trial  That  is,  the  defendants  received  under 
their  contract,  in  1857,  the  sixteen  two-horse,  and  the  one 
one-horse  wagon,  and  the  buggy,  property,  according  to  the 
value  placed  thereon  by  plaintifts  witnesses,  worth  the  sum 
of  $1,460,  and  that  could  not  at  the  time  of  delivery,  ac- 
cording to  the  testimony  of  defendants'  witnesses,  have  been 
worth  less  than  the  sum  of  $1,050,  and  for  which  the  plain- 
tiflfhas  to  this  day  received  but  the  sum  of  $800. 

One  position  assumed  by  the  defendants  is,  that  the  plain- 
tiff, having  declared  specially  upon  the  written  contract,  he 
cannot  recover  upon  the  additional  count  for  the  value  of 
the  property  delivered,  after  it  had  been  made  to  appear 
that  he  had  failed  to  comply  with  the  terms  of  the  special 
contract  ,The  giving  and  refusing  certain  instructions  by 
the  court  unfavorable  to  this  position  of  defendants,  is 
assigned  as  error. 

The  counsel  rely  upon  the  ruling  of  this  court,  or  rather 
the  authorities  cited  by  counsel  in  their  briefs,  as  reported 
in  the  case  of  Byser  v.  Weisgerber,  2  Iowa,  467,  as  tending 
to  show  the  incorrectness  of  this  ruling  of  the  court 

The  court  there  held  that  when  a  party  declares  specially 
he  must  succeed  upon  his  special  case,  and  cannot  recover 
as  upon  the  common  counts ;  that  where  a  party  would 
recover  for  the  reasonable  value  of  services  rendered  or 
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material  famished,  upon  a  special  contracti  he  must  either 
declare  in  general  assumpsit,  or  unite  the  common  with  the 
special  counts.  It  was  for  this  reason,  alone,  that  the  plain- 
tiff had  declared  specially,  and  not  upon  both  the  special 
as  well  as  the  common  counts,  that  the  court  held  that  the 
plaintiff  could  not  recover  on  the  guantum  meruiL  In  other 
words,  we  understand  the  court,  indirectly  at  least,  to  sus- 
tain the  rule  as  adopted  in  Briiton  v.  Turner,  6  N.  H.,  481. 
If  not,  however,  clearly  recognized  in  this  case,  it  is  without 
doubt  in  the  case  of  Pixler  v.  Nichols,  8  Iowa,  106.  The 
plaintiff  in  this  case  declares  specially  upon  the  contract| 
and  also  as  upon  the  common  count,  for  goods  sold  and 
delivered,  and  upon  the  authority  of  the  above  rulings  of 
this  court  he  could  recover  upon  the  common  count,  on  the 
quantum  meruit  We  however  think  that  the  instructions 
asked  by  defendant  were  inapplicable,  for  the  reason  that 
the  plaintiff  relied  upon  his  special  contracts,  and  the  ques- 
tion was  one  for  the  jury  whether  or  not  the  additional  oral 
contract  was  made,  and  if  so,  whether  it  was  not  substan- 
tially complied  with  by  plaintiff. 

The  very  fact  that  the  defendants  paid  the  amount  due 
on  the  bond  is  strong  evidence,  to  our  minds,  that  the  oral 
contract,  as  alleged,  was  made.  If  it  had  not  been  made, 
the  defendants  could  have  complied  with  their  part  of  the 
original  contract  by  an  assignment  and  tender  of  the  bond 
to  plaintiff.  And  if  the  plaintiff  permitted  it  to  be  for- 
feited, it  was  his  loss,  not  defendants'. 

We  do  not  propose  to  follow  further  the  points  assumed 
by  the  counsel  of  appellant  We  think  the  charge  of  the 
court  fully  and  clearly  presents  the  law  as  applicable  to  the 
case,  to  the  jury.  We  see  nothing  from  the  wlv>le  of  the 
evidence  that  would  justify  us  in  disturbing  the  verdict, 
even  if  it  was  for  a  much  larger  amount  There  is  some 
evidence  tending  to  show  that  the  wagons  were  not,  in  every 
respect,  finished,  and  of  the  best  quality,  but  the  defendants 
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accepted  of  them  at  the  time  of  their  delivery,  without 
complaint  The  jury,  however,  must  have  made  as  large 
deductions  for  the  failure  of  the  plaintiff  to  comply  with 
the  conditions  of  the  contract,  both  as  to  the  time  of  deli- 
very, and  the  character  of  the  work,  as  the  evidence  would 
justify. 

Affirmed. 


McShane  t.  Gray  ei  al 

1.  RmBSB :  AOQUUSCBNCK.  The  report  of  a  referee  should  not  be  set  aside 
on  the  g^und  that  the  reference  was  to  but  one  person  when  it  should 
have  been  to  three,  if  it  appears  that  no  objection  to  such  reference  was 
made  at  the  time,  and  that  the  partj  complaining  appeared  before  the 
referee  and  submitted  the  cause  on  his  part 

2.  Rbtebbb's  rbpobt.  It  is  competent  for  the  court  to  require  a  referee  to 
state  the  facts  found  as  the  predicate  for  the  final  judgment;  but  in  tho 
absence  of  such  requirement  a  general  finding  will  be  sufficient 

Appeal  from  JBlackhawk  District  Court 

Thursday,  June  26. 

On  the  25tli  of  April,  1860,  this  cause,  without  objection 
from  either  party,  as  far  as  disclosed  by  the  record,  was 
referred  to  a  single  referee,  to  report  "  upon  the  account 
between  the  parties.*'  It  seems  that  plaintiff  filed  a  paper, 
after  this,-  objecting  to  any  action  by  the  referee.  Whether 
this  was  filed  with  that  officer,  or  with  whom,  does  not 
appear.  The  report  states  that  the  parties  were  all  present, 
that  the  cause  was  called,  witnesses  were  examined,  Ac,  To 
this  proceeding  thus  far,  defendants  interposed  no  objection. 
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The  referee  found  in  &yor  of  plaintiff,  and,  in  the  District 
Coart,  defendants  moved  to  set  aside  the  report,  because : 
1st  The  reference  was  made  to  one  person,  without  their 
consent  2.  They  were  not  permitted  to  select,  or  consulted 
in  his  appointment  8.  The  facts  were  not  reported.  4. 
The  finding  was  contrary  to  law.  5.  Tl^  referee  erred  in 
rejecting  the  defendants'  set-off.  This  motion  was  over- 
ruled, and  from  the  judgment  on  the  finding,  defendants 
appeal. 

Bagg  A  Allen  for  the  appellant 

Brainard  <t  McClure  for  the  appellee. 

Wbight,  J.  — It  was  competent,  by  consent  of  parties, 
to  refer  the  action  to  one  referee,  instead  of  three.  (Code, 
§  1594.)  And  when  such  reference  has  been  made,  and 
the  party  afterwards  raising  the  objection,  failed  to  signify 
the  same  at  the  time,  but,  on  the  contrary,  appeared  before 
the  referee,  and  submitted  his  cause,  his  mere  suggestion, 
by  motion,  that  the  submission  was  irregular  and  unau- 
thorized, should  not  be  received  with  favor,  nor  entertained. 

It  was  competent  for  the  court  to  require  the  referee  to 
state  the  facts  found,  as  the  predicate  for  the  final  judg- 
ment This  was  substantially  done  in  this  case.  But  if 
not,  as  there  was  no  requirement  to  this  effect,  the  report 
would  still  be  valid.  The  referee  may,  in  the  absence  of 
instructions,  state  a  general  finding  of  so  much  for  one 
party  or  the  other,  and  upon  this  the  court  can  render 
judgment 

In  what  respect  the  finding  of  the  referee  was  contrary 
to  law,  or  why  defendant's  set-off  was  improperly  rejected, 
is  not  suggested,  and  the  judgment  must  stand 

Affirmed. 
Vol.  Xra.        64 
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1.  Uecbajki&b  Ldrt.  The  purchaser  of  property  on  leased  premises  sold  to 
enforce  a  mechanic's  lien  against  the  lessee,  acquires  no  greater  rights 
than  the  lessee  himself;  and  when  such  property  can,  by  the  contract  of 
lease,  be  removed  by  the  lessee  only  upon  the  performance  of  certain  con- 
ditions, the  remowl  before  such  performance,  by  a  purchaser,  will  be 
eigoined. 

Appeal  from  Dubuque  District  Court 
Saturday,  Juke  28! 
The  facts  are  stated  in  the  opinion  of  the  conrt 
J.  M.  Qriffith  and  W.  J.  Knight  for  the  appellant 
No  appearance  for  the  appellee. 

Lowe,  J.  — On  the  28d  day  of  March,  1857,  the  plain- 
tiff demised,  by  a  written  lease,  which  was  daly  recorded, 
certain  premises  in  the  city  of  Dubuque,  to  one  Scbmita, 
who  was  to  hold  the  same  for  a  term  of  seven  years,  and 
pay  all  taxes,  and  an  annual  rent  of  $160,  payable  quar- 
terly, in  advance,  a  fitilure  to  do  which,  on  the  part  of  the 
lessee,  was  to  work  a  forfeiture  of  all  his  rights  under  the 
lease.  It  was  further  stipulated  in  the  lease,  "  that  all  im- 
provements made  upon  the  lot  during  the  term  thereof  by 
said  lessee,  may  be  moved  and  taken  off  by  him  at  the 
expiration  of  this  lease,  provided  that  all  the  rents  and 
taxes,  and  all  assessments  shall  have  been  fully  paid,  and 
all  the  other  conditions  of  this  lease  shall  have  been  ftiUy 
complied  with." 

Under  this  lease,  Schmitz  took  possession  of  the  demised 
premises,  and  two  years  thereafter,  while  he  was  indebted 
for  rent  in  arrear,  he  employed  the  defendant,  Buckholz, 
to  erect  thereon  a  frame  building,  which  rested  upon  posts 
driven  into  the  earth. 
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Backholz  afterwards  brought  his  special  action  against 
Schmitz,  to  enforce  his  mechanic's  lien,  and  to  recover  the 
price  and  value  of  his  work,  and  accordingly  obtained  a 
judgment  for  $188.85,  and  had  his  mechanic's  lien  estab- 
lished on  the  demised  premises  aforesaid. 

On  the  10th  day  of  September,  1859,  the  defendant, 
Buckholz,  had  sold  on  execution  issued  upon  said  judg- 
ment, the  frame  house  aforesaid,  which  he  had  built  for 
Schmitz,  and  purchased  it  in  himself  at  $210,  and  pro- 
ceeded to  remove  the  house  from  the  premises,  to  restrain 
which  the  plaintiff  commenced  this  proceeding,  by  injunc- 
tion. Upon  hearing,  the  court  made  the  same  perpetual, 
and  the  defendant  appeals. 

As  the  plaintiff  was  not  a  party  to  the  special  proceed- 
ings establishing  the  mechanic's  lien,  his  rights,  of  course, 
stand  unaffected  thereby.  The  evidence  shows,  that  at 
the  time  that  defendant  was*  attempting  to  move  off  this 
house,  Schmitz  was  in  arrear  for  rent,  that  defendant  had 
been  informed  in  relation  to  the  lease,  and  its  terms,  that 
under  the  covenants  of  the  lease,  Schmitz  himself  could  not 
have  removed  the  house  until  the  expiratiim  thereof^  and 
not  even  then,  till  he  had  fully  complied  with  all  the  con- 
ditions of  his  lease,  in  the  payment  of  the  rent,  and  all 
other  dues  properly  chargeable  to  him  under  the  same. 
We  suppose  the  defendant,  in  his  purchase,  succeeded  to 
no  greater  interest  in,  or  higher  rights  to,  the  property  in 
question,  than  Schmitz  possessed. 

The  judgment  below  is 

Affirmed. 
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.  OoNOTEUonoH  OP  A  OOHTRAOT.  A  bond  for  the  sale  of  real  estate  oon- 
talned  the  following  conditions:  "The  said  S.  (the  obligee)  paTing 
promptly,  time  being  the  essence  of  the  contract,  his  two  certain  pro- 
missory notes,  of  even  date  with  this  contract,  the  one  in  the  sum  of 
$916.66,  due  on  the  1st  of  January  next,  with  ten  per  cent  interest,  and 
the  other  in  the  sum  of  $1,833.32,  due  in  six  months  from  date,  with  ten 
per  cent  interest  If  said  notes  are  not  paid  promptly  when  doe,  I 
hereby  reserve  to  myself  the  privilege  of  taking  possession  of  said  premisea 
and  declaring  this  contract  void,. and  all  payments  thereon  forfeited,  and 
it  is  understood  the  said  S.  is  to  pay  all  taxes  that  may  accrue  on  said 

•  land,  then  this  bond  is  to  be  carried  into  full  effect  It  is  also  understood 
that  I  am  to  deed  said  land  to  the  said  S,  in  such  parcels  as  he  may  seO 
and  wish  to  convey  prior  to  the  payment  of  the  last  note,  provided  said  & 
pAyspro  rata  with  the  amount  deeded." — Held: 

1.  If  8.,  after  the  first  payment  as  stipulated,  should  effect  a  sale  and 
wish  to  convey  a  porti<m  of  the  land,  B.  (the  obligor)  would  be  bound 
to  convey  the  portion  go  sold,  provided  it  did  not  exceed  pro  rata 
the  sum  paid. 

2.  That  if  within  a  reasonable  time  after  notice  of  such  a  sale  and 
demand  for  a  conveyance,  the  obligor  failed  to  execute  the  same,  tite  obli- 
gee would  be  absolved  flrom  a  Airther  performance  of  the  contract  on 
his  part 

8.  That  if  the  obligee  should  make  the  first  payment  and  should  not 
sell  any  portion  of  the  land  before  the  maturity  of  the  last  note,  and 
made  a  default  in  the  payment  thereof  time  being  the  essence  of  the 
contract,  he  would  forfeit  the  sum  paid. 

4.  Upon  the  payment  of  the  first  note,  the  obligee  was  entitled  to  a 
conveyance  of  %pro  rata  portion  of  the  land  when  he  made  sale  of  the 
same. 

2.  iKBTRUOnoir.  An  instruction  not  warranted  by  the  evidence  ahooM  be 
refused. 

3.  Eyidbnob:  ikabiutt  to  oonyet.  In  an  action  for  damages  sustained  by 
reason  of  a  breach  of  contract  to  convey  lands,  a  deed  showing  that  tiw 
title  was  not  in  defendant,  at  the  time  the  conveyance  should  have  been 
made,  is  admissible  when  tending  to  sustain  an  allegation  in  the  {deed- 
ing upon  which  issue  is  joined. 
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Appeal  f ran  PoUc  District  CourL 
Saturday,  June  28. 

On  the  second  day  of  October,  1856,  the  defendant, 
Brown,  agreed  to  sell  to  the  plaintiff  one  thousand  acres  of 
land,  sitaated  in  Guthrie  county  of  this  State,  **  On  condi- 
tion of  said  Shaw  paying  promptly,  time  being  the  essence 
of  the  contract,  his  two  certain  promissory  notes,  of  even 
date  with  the  contract,  the  one  in  the  sum  of  $916.66,  due 
on  the  first  day  of  January  next,  with  ten  per  cent  interest^ 
and  the  other  in  the  sum  of  $1,883.82,  due  in  six  months 
from  date,  with  ten  per  cent  interest  If  said  notes  are  ifot 
paid  promptly  when  due,  I  hereby  reserve  to  myself  the 
privilege  of  taking  possession  of  said  premises,  and  declaring 
^is  contract  void,  and  all  payments  thereon  forfeited,  and 
it  is  understood  that  the  said  Shaw  is  to  pay  all  taxes  that 
may  accrue  on  said  land,  then  this  bond  to  be  carried  into 
full  effect.  It  is  also  understood  that  I  am  to  deed  said 
land  to  said  Shaw  in  such  parcels  as  he  may  sell  and  wish 
to  convey,  prior  to  the  payment  of  the  last  note,  provided 
that  said  Shaw  pays  pfv  rata  with  the  amount  deeded." 

Under  this  contract  Shaw  claims  to  have  made  the  first 
payment,  of  $916.66,  with  interest,  at  the  time  specified 
therein.  That  prior  to  the  time  for  the  payment  of  the  last 
note,  he  effected  a  sale  of  some  888^  acres  of  said  land,  de- 
aired  to  convey  the  same  to  the  purchaser,  and  accordingly 
demanded  a  deed  for  the  same.  Being  refused,  he  insti- 
tuted this  action  to  recover  damages  for  the  non-conveyance 
thereof,  and  having  obtained  a  judgment  for  $1,176.81,  the 
defendant  appealed. 

JE.  J.  IngenoU,  &  V.  White  and  T.  R  Broion  for  the 
appellant 


Digitized  by 


Google 


610  SUPREME  COURT  OF  IOWA, 

Shaw  T.  BrowD. 

M.D.AW.R  McUenry  and  C.  C.  CoU  for  the  appellee. 

L  A  deed  duly,  executed  and  acknowledged  is  prima 
facie  evidence  that  it  was  delivered  on  the  day  of  its  date. 
2  Greenl.  Ev.,  §  297 ;  1  PhiL  Ev.,  ch.  9,  §  1,  pp.  467-8 ;  8 
Cow.  k  Hill's  Notes  to  same,  1281;  Shep.  ToucL,  72; 
Breckinridge  v.  Toddj  &a,  8  Monr.,  64,  66. 

II.  When  a  party  to  a  contract  by  his  own  act  places  it 
out  of  his  power  to  perform  it,  he  thereby  excuses  the  other 
party  from  performance  or  offer  \a)  perform,  and  becomes 
liable  at  once  to  an  action.  Story  on  Con t,  §  976 ;  Clark  r* 
OrandaU,  8  Barb.  S.  C.  R,  612 ;  ChUim  v.  Vandever,  1 
Iowa,  578 ;  2  Pars.  Cont,  191,  and  note. 

IIL  That  in  the  construction  of  the  contract  the  court 
will  take  a  view  of  the  whole  conlaract,  and  follow  the  intent 
of  the  parties,  and  if  there  is  a  doubtful  or  ambiguous 
meaning  to  the  words,  '^  prior  to  the  payment  of  the  last 
note,"  they  will  be  construed  most  strongly  against  the 
obligor,  (the  defendant,)  and  especially  is  the  latter  true 
when  a  different  construction  involves  a  forfeiture.  Story 
Cont,  §§  662,  668 ;  2  Story's  Eq.  Jur.,  §  1819 ;  Marvin  y. 
Stone,  2  Cow.,  781 ;  Archibald  v.  Thomas,  8  Id.,  284. 

Lows,  J. — The  defendant  comes  into  this  court  upon 
thirty -seven  assignments  of  error.  In  his  very  able  printed 
argument,  however,  a  very  large  proportion  of  these  have 
received  no  notice  or  attention  whatever,  and  we  may  pre- 
sume, therefore,  that  they  are  waived,  as  we  think  they 
could  be,  without  compromising  the  defendant's  rights. 

Imitating  the  example  set  us  by  the  learned  counsel  for 
the  defense,  we  will  consider  the  same  points  elaborated  by 
thein.  The  most  important  of  these  relate  to  the  construc- 
tion of  the  contract  We  have  already  set  forth  the  impor- 
tant covenants  in  this  contract  The  construction  which 
the  court  below  gave  to  its  terms  was  substantially  this, 
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that  if  Shaw,  after  making  his  first  payment  as  stipalated| 
fihoald  effect  a  sale,  and  wish  to  convey  a  portion  of  land, 
that  then,  in  such  contingency.  Brown  was  bound  to  con- 
vey the  amount  so  sold,  provided  it  did  not  exceed  yyro  rata 
the  sum  paid ;  and  if  Brown  &iled,  after  notice  and  demand, 
to  do  so  in  a  reasonable  time,  Shaw  would  be  absolved 
from  further  performance  of  the  contract  on  his  part  On 
the  other  hand,  if  Shaw  should  promptly  make  the  first 
payment,  and  should  have  no  opportunity  to  sell,  and  did 
not  sell  any  portion  of  the  land  before  the  last  note  fell 
due,  and  made  defiaiult  in  making  the  last  payment,  then, 
time  being  the  essence  of  the  contract,  he  would  forfeit  the 
same,  and  forfeit  the  money  which  he  had  paid. 

It  is  insisted  that  this  construction  of  the  contract  is 
unsound,  and  does  not  reflect  the  true  intent  of  the  parties. 
We  hold  difierently.  In  our  judgment,  it  does  give  thd 
true  meaning  and  sense  of  the  contract,  and  is  in  agreement 
with  the  natural  import  of  the  words  employed,  which, 
after  all,  is  the  safest  criterion  in  arriving  at  the  intention 
of  the  parties.  By  adopting  this  interpretation,  greater 
certainty  is  secured  in  the  payment  of  the  purchase-money 
at  the  time  specified,  by  affording  the  purchaser  increased 
fiicilities  or  means  for  raising  the  same,  an  object  of  as  much 
importance  to  the  vendor  as  to  the  vendee. 

The  interpretation  contended  for  by  the  defense  is  vari- 
ously stated  in  their  instructions  which  the  court  refused, 
marked  by  Nos.  18  to  28,  inclusive,  and  which,  wh^n 
divested  of  its  multiform  phraseology,  means  this :  that  the 
first  payment,  if  made,  was  to  be  regarded  in  the  light  of 
a  penalty  or  security  to  be  held  by  the  defendant  for  the 
more  prompt  payment  of  the  last  note,  and  in  the  event  of 
a  defalcation,  to  be  forfeited ;  that  the  stipulation  to  convey 
to  Shaw  certain  parcels  of  land  which  he  might  sell  and 
wish  to  transfer  by  deed,  has  reference  only  to  pro  roJta 
payments  which  he,  Shaw,  might  make  on  the  last  note 
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prior  to  its  maturity,  and  has  no  application  to  the  first 
note.  This  interpretation  of  the  contract  is  presented  orga- 
mentativelj  under  various  aspects  and  views,  the  logic  of 
which  we  are  not  able  to  accept 

If  such  was  the  intention  of  the  parties  they  have  been 
singularly  unhappy  in  the  use  of  language  to  express  their 
meaning.    See  the  case  of  McCraiiey^  Exr,^  v.  Qriffin  et  aL 

Again,  much  emphasis  is  laid  upon  the  refusal  of  the 
court  to  give  to  the  jury  the  fourteenth  and  sixteenth 
instructions  asked  by  the  defense. 

The  first  of  these  is  as  follows:  "That  if  the  jury  find 
from  the  evidence  that  the  plaintiff  was  advised  that  the 
defendant  could  forfeit  his  title  to  said  land  prior  to  the 
time  specified  in  the  bond,  and  that  the  plaintiff  made  the 
declaration  to  the  defendants  that  he  should  not  pay  the 
said  last  note,  and  could  not  perform  the  said  bond,  on  his 
part,  with  the  understanding  that  said  declarations  would 
influence  the  action  of  the  defendant,  and  induce  him  not 
to  perfect  the  title  to  said  lands  in  himself,  and  that  the 
defendant  did  rely  on  such  declaration,  and  by  reason 
thereof  did  not  perfect  the  title  to  said  lands  in  himself^ 
and  be  in  readiness  to  convey  said  lands  as  provided  in  the 
bond,  then  the  plaintiff  cannot  recover,  on  the  ground  that 
the  defendant  did  not  have  the  title  to  said  lands  named  in 
said  bond  for  the  execution  of  said  deed." 

We  take  it  that  the  object  of  this  instruction  was  to  show 
to  the  jury  that  the  defendant  bad  a  valid  excuse  for  not 
possessing  himself  of  the  title  to  the  lands  in  question,  if 
the  jury  should  find  the  existence  of  certain  facts  named 
therein,  under  the  evidence. 

The  instruction  overlooks  the  important  fact  that  preyious 
to  all  this  the  plaintiff  bad  been  absolved  from  performing 
any  further  his  covenants  in  the  bond,  because  the  defend- 
ant, acting  upon  his  own  construction  of  the  contract^  hod 
refused,  on  demand,  to  make  to  the  plaintiff  a  deed  to  oer* 
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tain  parcdLs  of  land,  in  proportion  to  the  amount  already 
paid.  The  plaintiff^  therefore,  had  a  right  to  say,  as  he  did 
say,  a  few  days  before  the  last  payment  fell  due,  that  he 
did  not  expect  4o  pay,  and  could  not  and  would  not  pay 
the  last  note.  For,  up  to  this  time,  the  plaintiff  had  m^de 
no  de&ult  in  the  performance  oi  his  contract,  but  the  defend- 
ant had,  and  we  do  not  know  but  what  his  failure  in  this 
respect  was  the  cause  of  the  plaintiff's  inability  to  pay  the 
last  note.  We  are  certainly  at  £Etult  in  perceiying  how  the 
above  instruction  could,  with  any  l^al  propriety,  have 
been  given  to  the  jury. 

The  same  objection  lies  against  instruction  number  six- 
teen, with  the  additional  objection  that  it  is  based  upon  a 
set  of  supposed  &cts,  some  of  which  are  wholly  unwar- 
ranted by  the  evidence  in  the  case.  We  do  not  deem  it 
important  to  incorporate  it  in  this  opinion,  and  point  out, 
in  detail,  its  &ults  as  an  instruction.  The  proposition  of 
law  which  it  contains  may  be  true,  yet,  in  the  absence  of 
testimony  to  sustain  the  special  understanding  or  contract 
set  up  therein,  by  which  a  forfeiture  of  the  contract  was 
agreed  upon,  and  the  defendant  released  from  all  liability, 
by  reason  of  his  failure  to  deed,  &c.,  it  could  not^  as  we 
have  often  held,  be  submitted  to  the  jury. 

There  is  only  one  other  error  which  counsel  in  argument 
have  particularly  pressed  upon  our  notice,  and  that  relates 
to  the  introduction,  at  the  trial,  of  some  evidence  offered 
by  the  plaintiff  to  establish,  or  as  tending  to  establish,  one 
of  the  issues  on  his  side.  He  had,  among  other  things, 
alleged  in  his  petition,  'Hhat  prior  to  the  time  fixed  for  the 
conveyance  ojf  said  land  by  defendant  to  plaintiff,  the 
defendant,  by  his  own  wrongfiil  act,  placed  it  out  of  his 
power  to  convey  said  land,  or  any  part  thereof  to  plaintiff, 
according  to  his  said  bond."  This  allegation  was  denied. 
The  plaintiff  offered  a  deed  of  conveyance  from  James 
Buel  and  wife  to  D.  P.  W.  Day,  purporting  to  be  dated 
Vol.  XTTT.  65 
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and  acknowledged  on  tbe  1st  day  of  April,  1857.  This 
deed  conveyed  the  southwest  quarter  of  sec.  14,  T.  78,  E. 
82.  west,  being  one  of  the  tracts  of  land  which  the  defendant 
had  stipulated  in  his  bond  to  convey  to  plaintiff,  on  the  2d 
day  of  April,  1867 ;  against  the  objection  of  the  defendant, 
it  was  pennitted  by  the  court  to  go  to  the  jury  as  evidence. 
Its  sufficiency  to  establish  the  allegation  aforesaid  without 
more,  might  well  be  insisted  upon ;  its  incompetency,  as 
tending  to  maintain  the  plaintiff's  side  of  the  issue,  is  not 
apparent  to  us.  It  is  true,  that  it  afterwards  turned  out  in 
the  evidence,  that  Buel  and  wife  resided  in  the  state  of  New 
York,  that  the  deed  was  transmitted  to  Iowa  with  the  name 
of  the  grantee  in  blank,  which  was  not  filled  up  for  some 
two  or  three  weeks  after  the  deed  was  sent  to  this  state. 
This  fact  alone  affords  no  sufficient  reason  why  the  deed 
should  have  been  excluded,  for  we  suppose  that  if  the  deed 
was  in  all  other  respects  honest  and  regular  in  its  execution, 
the  title  under  it  would  be  deemed  to  have  passed  at  its 
date. 

One  object  in  introducing  this  deed,  we  presume,  was  to 
show  that  the  title  of  the  land  therein  described  was  out  of 
the  defendant  If  it  tends  to  do  this,  although  inconclu- 
sive, it  is  not,  on  that  account,  inc(Mnpetent  Accompanied 
with  other  testimony,  it  might  constitute  an  important  link 
in  the  chain  of  evidence  to  establish  that  proposition. 

Counsel,  in  argument,  claim  that  the  introduction  of  this 
deed  must  have  had  the  effect  to  mislead  the  jury.  Tinder 
the  peculiar  aspect  of  this  case,  we  cannot  comprehend  how 
this  can  be. 

The  defendant,  in  his  special  answer,  and  also  in  his  testi* 
mony,  admits  that  he  had  not  the  title  to  these  lands  at  the 
time  the  plaintiff's  last  note  fell  due,  and  excuses  himself 
for  not  having  obtained  the  title,  upon  the  ground  that 
plaintiff  had  failed  to  make  his  payments  according  to  the 
covenants  in  his  contract,  claiming  that  he  himself  had 
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purchased  the  same  lands  on  what  were  termed  time  bonds, 
in  the  manner  that  he  had  sold  to  the  plaintiff,  and  that  he 
did  not  perfect  the  title  in  himself,  because  the  plaintiff  had 
given  him  to  understand  that  he  should  not  make  the  last 
payment  under  his  contract. 

However  valid  this  excuse  might  be,  under  some  circum- 
stances, it  was  inadmissible  in  this  case,  for  the  reason.that 
he  had  released  the  plaintiff  from  making  the  last  payment 
on  said  purchase,  by  failing  to  perform  a  precedent  obliga- 
tion, which  was,  to  convey,  on  demand,  before  the  last  pay- 
ment, certain  parcels  of  land,  in  proportion  to  the  amount 
already  paid.  And  this  really  was  the  pivotal  point  in 
this  case,  and  it  was  a  matter  of  scarcely  any  moment  what- 
ever, whether  said  deed  was  admitted  or  excluded  as  evi- 
dence. 

This  comprehends,  as  we  understand  it^  all  the  points 
made  in  argument  of  counsel,  and  as  to  the  other  matters 
and  things  set  down  as  error,  we  are  quite  prepared  to  over- 
rule each  and  all  of  them,  and  to  affirm  this  case. 

Affirmed. 


13   Slftj 

104  4oel 


WuBTZ,  Austin  k  McVeigh  v.  Hart  et  al 

1.  Plba.  or  BAB.  An  action  pending  in  the  IMfltriot  Ooiirt  of  the  United 
States,  brought  bj  ereditora  of  an  assignor,  to  set  aside  an  assignment 
made  for  the  benefit  of  oreditors,  is  not  necessarily  a  bar  to  a  proceeding 
in  a  State  Court  to  e^foin  the  assignee  from  paying  dividends  under  audi 
assignment 

S.  BiOHTB  or  8I0UBBO  0BIDIT0B8  UNDBB  AH  AamaNMBfT:  A  Creditor  under 
a  general  assignment,  who  hasspecial  seouri^,  may  be  required  by  the 
oti^  creditors  to  resort  to  this,  and  can  only  daim  a  dividend  upon,  the 
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Amount  remaining  unpaid,  after  exhausting  the  property  upon  which  he 
takes  a  special  lien. 

8.  Rbmedtin  iquitt:  btatuti  ooitstruxd.  Section  1832,  chi^iter  17  of 
the  Revision  of  1860,  provides  a  method  for  excepting  to  the  genuine- 
ness or  correctness  of  a  daim  or  demand,  but  does  not  afford  anj  plain, 
speedj  and  adequate  remedj,  wherebj  creditors  holding  securities  ma/ 
be  compelled  to  exhaust  them  before  taking  dividends  under  the  assign- 
ment 

Appeal  from  Johnson  District  Court 

Saturday,  June  28. 

In  equitt.  The  bill  charges  that  Qower&  Son,  on  the 
20th  of  June,  1860,  pretended  to  make  a  general  assign- 
ment of  all  their  property  to  Anson  Hart,  for  the  benefit 
of  their  creditors ;  that  Hart  accepted  the  trust,  and  is  pro- 
ceeding to  execute  the  same;  that,  at  the  time  of  such 
assignment^  petitioners  were  creditors  of  said  Gower  & 
Son,  and  have  filed  their  claims  with  said  assignee,  within 
the  time,  and  in  the  manner  prescribed  by  the  statutes  of 
this  State ;  that  said  Gbwer  &  Son  had  at  the  time,  other 
property  not  passed  to  the  assignee,  but  the  same  had  been 
BO  incumbered  and  secreted,  that  the  only  security  for  the 
debts  of  petitioners,  is  what  they  may  be  able  to  derive 
from  the  assigned  property,  or  by  proceedings  in  equity, 
and  that  the  proceeds  of  said  assignment  will  not  pay  more 
than  thirty  cents  on  the  dollar  of  the  indebtedness. 

It  is  further  represented,  that  W.  W.  Kendrick  k  CJo., 
and  other  creditors  named,  about  the  time  of  said  assign- 
ment, or  since  or  before,  received  from  said  Gower  k  Son 
securities,  or  payment  for  their  claims  in  lands  conveyed  or 
mortgaged,  or  other  property;  that,  notwithstanding  this, 
the  said  creditors  combining  and  confederating  with  said 
Gower  k  Son,  to  defraud  petitioners,  have  filed  with  said 
assignee,  their  respective  claims,  without  any  payments 
acknowledged  thereon,  and  insist  that  they  are  entitled  to 
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receive  the  same  dividend  as  petitioners,  on  the  full  amount 
of  their  demands ;  that  such  payment  would  be  inequitable 
and  unjust ;  that  said  assignee  is  about  to  pay  said  creditors, 
as  well  as  petitioners,  a  dividend  under  said  assignment, 
without  making  any  deduction  or  allowance  for  the  pay- 
Tnents  and  securities  aforesaid,  and  that  he  will  make  such 
payment  unless  restrained. 

It  is  further  shown  that  petitioners  cannot  state  precisely 
what  securities  or  payments  have  been  received  by  said 
respondents,  (creditors,)  but  are  informed  that  large  amounts 
have  been  so  received. 

Complainants  also  state  that  they  have  filed  in  the  Dis- 
trict Court  of  the  United  States,  for  the  district  of  Iowa,, 
their  bill  against  said  assignee  and  others,  to  set  aside  said 
assignment,  upon  the  ground  that  it  is  fraudulent  and  void, 
and  made  to  hinder,  delay  and  defraud  them,  and  other 
creditors  of  said  Gower  &  Son ;  that  they  do  not  intend  or 
propose  to  receive  any  dividends  under  said  assignment, 
until  said  proceedings  are  determined ;  that,  notwithstand- 
ing the  pendency  of  said  proceedings,  the  assignee  is  about 
to  declare  dividends,  and  make  payments  to  said  respon- 
dents, (creditors,)  upon  their  claims  so  paid  or  secured  in 
part  or  in  whole. 

The  prayer  is  that  the  said  creditors,  the  assignors,  and 
assignee,  may  be  made  parties ;  that  said  creditors  may 
disclose  what  payments  or  securities  they  have  received ; 
that  they  .may  be  compelled  to  indorse  on  their  claims  all 
payments  made ;  that  they  shall  be  required  to  exhaust 
any  securities  they  may  have  before  participating  in  the 
benefits  of  said  assignment,  or  assign  the  same  to  the 
assignee,  for  the  benefit  of  all  the  creditors ;  that  the  as- 
signee be  restrained  from  paying  over  to  such  creditors, 
and  they  firom  receiving  any  dividends,  until  the  proper 
payments  are  deducted,  or  such  securities  transferred ;  and 
for  general  relief. 
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Kendrick  &  Co.,  and  other  creditors,  moved  to  dissolve 
the  injunction,  substantially,  because  the  bill  was  void  of 
all  equity.  This  motion,  and  a  demurrer  for  the  same 
cause  were  sustained,  and  complainants  appeal. 

Orant  and  Edmonds  Jk  Ransom  for  the  appellant 

Clarke  Jk  Davis  for  the  appellee. 

Wright,  J. — We  find  no  arguments  in  the  cause,  and 
are  left  to  infer  the  positions  assumed  by  respondents,  from 
the  causes  set  forth  in  the  motion  and  demurrer. 

It  is  there  assigned  that  the  petition  shows  another  action 
pending  in  the  United  States  District  Court,  and  that  peti- 
tioners are  not  entitled  to  this  action  at  the  same  time.  The 
pendency  of  such  other  action,  however,  is  by  no  means  a 
necessary  bar  to  this.  It  is  not  suggested  that  an  injunction 
was  granted  in  that  case  to  restrain  the  assignee  from  pay- 
ing money  received  by  him,  from  time  to  time,  to  the 
creditors,  nor  that  the  respondents  (creditors)  are  parties  to 
that  bill.  Not  only  so,  but  if  an  injunction  had  been  asked 
and  granted  in  that  case,  the  assignee  should  be  restrained, 
if,  in  defiance  of  that  order,  he  treats  the  assignment  as 
valid,  and  is  about  to  pay  a  dividend  upon  the  debts.  But 
one  further  view  upon  this  question  will  be  seen,  in  the 
consideration  of  the  other  point  relied  upon  by  respondents, 
to  wit:  That  complainants  have  a  complete  statutory 
remedy  for  the  matters  complained  of  by  way  of  exceptions, 
as  provided  under  ch.  77  of  Revision. 

This  is  a  contest  between  the  creditors.  If  Kendrick  k 
Co.  and  those  united  with  them  were  paid  by  Gower  k  Son 
any  portion  of  their  demands,  and  have  failed  to  make  the 
proper  credits,  insisting  upon  the  full  amount  of  their 
claims,  then,  we  are  of  the  opinion,  that  under  §  1882,  of 
said  ch.  77,  complainants  could  except  to  the  same,  as 
shown  by  the  assignee's  report,  and  have  their  correctness 
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adjudicated.  If,  on  the  other  hand,  they  have  securities 
which  thej  have  &iled  to  exhaust,  then  there  is  no  plain, 
speedy  and  adequate  remedy  given  to  complainants  by  the 
statute,  to  compel  them  to  resort  to  such  securities  before 
taking  dividends  UQder  the  assignment  A  creditor  under 
a  general  assignment,  who  has  a  special  security,  may  be 
required  by  the  other  creditors  to  resort  to  this,  and  can 
only  daim  a  dividend  upon  the  aipount  remaining  unpaid, 
after  exhausting  the  property  upon  which  he  has  such 
special  lien.  Or  this  same  rule  may  be  stated  thus,  that  if 
a  creditor  has  two  funds  out  of  which  he  may  make  his 
debt,  he  may  be  required  to  resort  to  that  fund  upon  which 
another  creditor  has  no  lien.  {Dickson  et  al.  v.  Chom  et  cd.,  6 
Iowa  19.)  And  this  is  one  and  the  main  object  of  the  pre- 
sent bill.  The  statute,  in  giving  a  party  the  right  to  except 
to  any  daim  or  demand  of  a  creditor  exhibited,  and  authoriz- 
ing the  District  Court  to  hear  the  allegations  of  the  parties 
in  the  premises,  and  to  render  judgment  thereon,  has  refer- 
ence more  particularly  to  contests  over  the  correctness  or 
genuineness  of  such  claims.  Here,  however,  according  to  one 
part  of  this  bill,  op  one  view  of  it,  complainants  do  not 
deny  that  respondents  are  entitled  to  the  fiill  amount  of 
their  claims,  but  say  that  they  should  be  first  paid  out 
of  their  special  fund  or  security.  If  they  excepted  to  the 
report  they  could  accomplish  nothing,  for  they  could  not 
disprove  the  right  of  respondents  to  recover.  Their  right 
to  recover  would  be  undisputed.  And  it  was  never  in- 
tended by  the  statute  that  all  the  various  rights  and  equities 
of  creditors  should  be  settled  exclusively  and  only  in  the 
manner  there  pointed  out 
In  our  opinion,  the  decree  below  should  be 

Beversed. 
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MoLenan  ei  ai.  V.  Sullivan  et  oL 

1.  RisiTLTnro  TBU8T.  When  land  is  purchased  hj  one  party  with  monej 
fhmished  by  another,  an  implied  or  resulting  trust  arises,  the  purchaser 
becoming  a  trustee. 

2.  Oasm  BS-AiTiBiCBD.  SulUvon  y.  McLenan,  2  Iowa,  43*7,  re-afBrmed. 

8.  Statutb  or  LDOTATiGir.  When  the  legal  title  to  real  estate  has  been 
obtained  by  firaud,  an  action  to  recorer  by  the  actual  or  equitable  owner 
may  be  commenced  at  any  time  within  five  years  after  the  discoTcry  of 
the  fraud.    Code  of  1861,  g§  1669,  (clause  3,)  and  1C60. 
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Appeal  from  Dubuque  City  OourU 

Friday,  Octobeb  10. 

Ths  fitcts  are  fully  stated  in  the  opinion  of  the  court 

WiUse  Jk  BlcUehley,  and  Smith,  McKinlay  Jk  Poor,  for  the 
appellants,  as  to  the  statute  of  limitations,  cited  Bovoman 
V.  Wathan,  1  How.,  189 ;  Ang.  lim.,  190 ;  QoiM  v.  Qculd^ 
8  Story  C.  C.  R,  589;  Fers(m  v.  Sanger,  1  Wood.  &  Min. 
C.  C.  B.,  188 ;  as  to  the  assignment  of  a  right  of  action 
for  a  fraud.  Brace  v.  Reed,  8  G.  Greene,  422. 

Samuels,  Allison  A  Orane  and  O^NeU  and  McLenan,  for 
the  appellees,  as  to  the  statute  of  limitations,  cited  Sev.  of 
1860,  §  2741;  2  Story  Eq.  Jur.,  §  1521;  Ferris  v.  Hen- 
derson, 12  Penn.  St,  49 ;  Raymond  v.  Simondson,  4  Blackf, 
49. 

Lowe,  J.  —  In  the  spring  of  1847  the  Federal  Govern- 
ment sold  at  public  outcry  the  mineral  lands  lying  around 
the  city  of  Dubuque.  These  lands  were  previously  pos- 
sessed by  a  large  number  of  occupants,  whose  claims  were 
of  different  and  irregular  sizes,  not  corresponding  with  the 
lines  of  the  government  surveys.  These  occupants  formed 
a  claim  association,  under  a  constitution  and  a  written 
agreement,  which  they  respectively  signed,  including  the 
parties  to  this  suit  The  object  of  this  association  and  agree- 
ment was  to  settle  by  arbitration  prior  to  the  public  sales, 
the  rights  to  disputed  claims,  and  to  protect  each  real  and 
bona  fide  owner  in  the  purchase  of  his  claim,  as  thus  ascer- 
tained, settled  and  designated,  on  a  plat  of  the  lands  made 
for  that  purpose.  To  carry  out  more  certainly  and  con- 
veniently this  purpose,  public  bidders  were  appointed  to 
attend  the  government  sales,  and  bid  off  the  lands,  and 
reoonvey  to  the  several  owners  their  appropriate  quantity, 
or  according  to  their  respective  interests. 
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Lot  178,  the  partioular  tract  now  in  controversy,  was  a 
contested  claim  prior  to  the  public  sales,  and  the  rights  of 
ownership  were  duly  adjusted  as  in  other  controverted 
claims,  and  it  was  found,  and  so  decided,  that  the  plaintiffs 
were  the  lawful  claimants  of  one  undivided  half  of  said 
tract,  the  defendant  Sullivan  and  one  Levans  an  undivided 
one-fourth  each,  and  it  was  so  marked  upon  the  plat  above 
described.  This  lot  was  situated  in  and  formed  a  fractional 
part  of  several  sections.  All  except  so  much  as  was  situ- 
ated outside  of  the  W.  \  of  the  S.  E.  i  of  Sec.  28  was  bid 
off  in  the  name  of  George  L.  Nightingale,  for  the  benefit 
of  the  claimants. 

At  this  time  the  plaintiff  were  non-resident  minors,  liv- 
ing in  Cincinnati,  Ohio.  Their  father,  Bernard  McLenan, 
who  had  made  or  purchased  the  claim,  had  died  sometime 
before  the  land  sales.  Just  prior  to  the  sale,  however, 
their  elder  brother,  John  McLenan,  had  gone  to  Dubuque, 
from  Ohio,  and  attended  to  the  establishment  of  the  claim 
before  the  requisite  arbitrating  committee,  and  paid  all 
necessary  charges  and  expenses  therefor. 

During  the  same  visit,  at  the  urgent  request  of  Sullivan, 
he,  the  said  John,  loaned  him  some  $440,  on  terms  much 
less  than  the  value  of  money  at  that  time,  but  under  a 
special  contract  that  in  consideration  of  this  favor,  he,  the 
said  Sullivan,  would  look  after  and  protect  the  claim  that 
had  been  awarded  to  the  heirs  of  Bernard  McLenan,  de- 
ceased, and  that  he  would  advance  for  said  heirs  at  the 
sales  whatever  sum  of  money  should  be  necessary  to  pay 
the  government  for  their  land,  the  amount  to  be  subse- 
quently credited,  however,  upon  the  loan. 

This  was  the  condition  of  things  at  the  date  of  the  sales 
of  these  mineral  lands,  when  Oeorge  L.  Nightingale  bid 
off  so  much  of  lot  178  as  laid  outside  of  the  W.  i  of  S.  E. 
I  of  Section  28,  and  took  the  certificate  of  purchase  in  his 
own  name,  in  trust  and  for  the  use  of  the  real  claimanta 
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The  money  to  pay  for  the  same  was  advanoed,  but  by  whom 
the  said  Nightingale  could  not  recollect  Yet  we  are  sada- 
fied  from  all  the  evidence  submitted  in  the  case,  that  the 
money  was  advanced  for  the  McLenans,  in  all  probability 
by  Sullivan,  under  the  special  contract  above  specified.  A 
short  time  subsequently  to  this,  the  heirs  of  McLenan  being 
non-residents,  Sullivan  set  up  a  claim  to  all  the  land  in 
controversy,  except  the  one-fourth  claimed  by  Levans,  and 
demanded  a  deed  of  the  said  Nightingale  for  the  same,  but 
he  refused  to  make  a  deed  to  the  one  undivided  hal^  which 
he  stated  he  knew  belonged  to  the  heirs  of  McLenan. 
Thereupon  Sullivan  instituted  a  suit  against  the  said  Night- 
ingale and  the  heirs  aforesaid,  to  recover  a  conveyance  of 
said  land  to  him.  He  afterwards  obtained  a  decree  to  that 
eSect  by  default,  by  dismissing  his  bill  as  to  the  McLenans, 
and  persuading  Nightingale  not  to  appear  and  contest  the 
same.  Li  accordance  with  the  terms  of  this  decree,  Night- 
ingale conveyed  to  Sullivan  the  equitable  interest  which 
the  said  McLenans  had  in  said  land.  This  was  on  the  19th 
day  of  December,  1847.  We  have  already  said  that  a  part 
of  lot  178,  in  which  the  parties  were  interested,  was  situ- 
ated in  the  W.  i  of  the  S.  E.  j  of  Section  28.  This  part, 
in  connection  with  other  lands,  was  bid  off,  under  the 
arrangements  of  the  claim  association,  in  the  name  of  John 
G.  Shields,  for  the  use  of  the  respective  claim  owners.  The 
right  of  the  McLenan  heirs  to  an  undivided  half  of  this 
part,  being  thirteen  acres,  more  or  less,  was  precisely  the 
same,  having  the  same  origin  and  foundation  as  their  right 
or  interest  to  the  other  portions  of  lot  178,  bid  off  by 
Nightingale.  In  May,  1854,  when  Wm.  McLenan,  one  of 
the  plaintiffs  in  this  case,  visited  Dubuque,  to  look  after  the 
business  and  interests  of  himself  and  co-heirs,  he  found 
the  said  Shields  still  holding  the  legal  title  to  a  part  of 
their  land,  that  which  is  herein  referred  to,  in  section  28, 
and  procured  from  him  a  legal  conveyance  of  the  same,  or 
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a  declaration  of  h)8  trast  in  &yor  of  said  heirs.  In  October 
following,  Sallivan  filed  his  bill  to  set  aside  this  conveyance, 
claiming  to  have  the  equitable,  and  asking  to  be  invested 
with  the  legal,  title.  His  bill  was  dismissed  in  the  court 
below,  and  on  an  appeal  met  with  the  same  fate,  so  far  as 
the  McLenans  are  concerned,  in  this  court,  where  the  cause 
was  fully  considered,  both  upon  the  law,  and  the  facts  of 
the  case.  The  substance  of  that  decision  was  that  Sullivan 
had  no  interest  beyond  an  undivided  fourth  in  the  thirteen 
acres  above  described ;  that  Levans  had  a  fourth,  and  the 
McLenans  a  half;  that  there  was  a  resulting  trust  from 
Shields,  who  had  the  legal  title,  to  these  parties,  his  cestui 
qm  ti^ustf  following  the  general  rule,  that  where  land  is 
purchased  by  one,  with  money  furnished  by  others,  an 
implied  or  resulting  trust  arises,  and  the  former  becomes  a 
trustee  for  the  latter. 

Following  this  decision,  William  McLenan  and  his  sister, 
Margaret  Laboyteaux,  with  her  husband  Isaac  N.  Laboy- 
teaux,  having  purchased  out  the  interest  of  John  McLenan, 
did,  in  May,  1859,  institute  the  suit  at  bar,  to  recover  the 
legal  title,  (that  it  might  be  united  with  the  equitable, 
which  they  claimed  to  have,)  of  the  undivided  half  of  that 
part  of  mineral  lot  173,  which  lies  outside  of  the  W.  i  of 
the  S.  £.  \  of  section  23,  and  which  Michael  J.  Sullivan, 
the  husband  and  father  of  the  main  defendants  in  this  case, 
wrongfully  possessed  himself  of,  in  the  suit  first  above  re- 
ferred to,  of  himself  against  Nightingale  and  the  McLenans. 
The  right  to  do  so,  and  to  obtain  relief,  was  virtually  de- 
cided in  the  latter  of  the  cases  above  alluded  to,  wherein 
the  said  Michael  J.  Sullivan  was  the  plaintiff,  and  Shields 
and  others  the  defendants.  SvlUvan  v.  McLenan^  2  Iowa, 
437. 

The  same  questions,  both  of  law  and  fact,  that  arise  in 
this  case,  were  fully  discussed  and  determined  in  that  case 
against  the  then  plaintiff^  Sullivan. 
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We  find  no  reason  for  changing  the  opinion  we  then 
expressed  upon  these  questions,  or  for  re-discussing  the 
same,  at  length.  Many  of  the  facts  which  we  have  stated 
above,  are  founded  upon  and  fairly  sustained  by  the  evi- 
dence in  this  case,  which,  with  other  facts  testified  to,  show, 
in  our  judgment,  with  reasonable  conclusiveness,  that  the 
plaintiff  were  the  true  equitable  owners  of  the  land  in 
dispute,  and  as  such  should  now  be  clothed  with  the  legal 
title. 

There  are,  however,  one  or  two  collateral  questions 
insisted  upon,  as  being  against  the  plaintiff's  right  to  the 
relief  prayed  for  in  their  petition.  One  of  these  is,  that 
the  plaintiff's  right  to  recover  is  barred  by  the  statute  of 
limitations,  the  suit  not  having  been  brought  within  ten 
years  next  after  the  cause  of  action  arose,  as  required  by 
the  fourth  clause  of  §  1659  of  the  Code.  The  third  clause, 
however,  of  the  same  section,  in  connection  with  §  1660 
of  the  Code,  permits  relief  on  the  ground  of  fraud  to  be 
granted,  within  five  years  after  the  discovery  thereof 

The  evidence  shows  that  on  the  18th  or  20th  of  May, 
1864,  the  plaintiff  in  this  suit  obtained  their  first  informa- 
tion that  Sullivan  had  procured,  under  the  color  of  a  decree 
of  the  court,  the  legal  title  from  Nightingale  of  the  land  in 
question,  and  this  was  within  five  years  of  the  commence- 
ment of  this  suit  Now  let  us  see  what  was  the  good  faith 
of  this  transaction.  Before  the  land  sales  by  the  Govern- 
ment, the  respective  claim  rights  of  these  parties  were  fully 
investigated  by  the  tribunal  which  they  themselves  had 
assisted  in  creating,  and  the  property  in  question  was 
ascertained  and  decided  to  be,  by  said  tribunal,  one-half  in 
the  plaintiff,  and  only  one-fourth  in  the  defendant^  Sulli- 
van. After  this  was  done,  Sullivan  recognized  the  Mc- 
Lenans'  right,  and  entered  into  a  special  contract  with  them 
that  he  would,  in  consideration  of  a  certain  &vor  granted 
to  him,  guard  and  protect  their  interest  in  said  property. 
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Soon  afler  the  land  sales,  and  when  John  McLenan,  with 
whom  this  contract  had  been  made,  had  left  the  state, 
Sullivan  demanded  a  deed  of  Nightingale,  the  trustee,  for 
the  McLenan  interest  This  being  refused,  (as  he  was  dis- 
tinctlj  told  by  Nightingale,  upon  the  ground  that  the  Mc- 
Lenans  were  the  lawful  owners  of  said  interest,)  he  instituted 
his  suit,  both  against  Nightingale  and  the  McLenans,  to 
recover  the  legal  title  to  the  same.  Now,  what  method  did 
he  adopt  in  order  to  obtain  a  decree  without  bringing  before 
the  court  the  notice  of  his  claim  ?  Simply  bj  dismissing 
his  bill  as  to  the  McLenans,  and  inducing  Nightingale  not 
to  appear  and  contest  his  daim,  but  to  let  a  decree  go  bj 
default,  agreeing  that  no  costs  should  be  taxed  against  him. 
A  statement  of  these  facts  is  sufficient  to  exhibit  the  bad 
fiuth,  and  the  fraudulent  character,  of  this  transaction,  and 
it  cannot  therefore  be  said  that  the  plaintiff's  right  of  action 
was  barred  by  the  statutes. 

The  question  as  to  the  admissibility  of  Wm.  McLenan's 
deposition  is  an  unimportant  one,  as  the  case  is,  in  our 
opinion,  with  the  Dlaintifis,  without  his  testimony.  Nor 
did  the  court  err  in  dismissing  the  bill  as  to  the  administra- 
tor, or  as  to  Levans,  one  of  the  tenants  in  common.  We 
shall,  therefore,  affirm  the  judgment  below. 

Affirmed. 


Dtxb  t.  MoHskbt  &  Co.,  Garnishees. 

1.  TRAHBmiJta)  AflBiONicsifT.  Wlien  all  the  right,  title  and  intereit  of  tilt 
pejee  of  «a  ncceptaiioe  against  a  Judgment  debtor  h  transferred  to  a  gar- 
nishee before  serrice  of  notice  of  garnishment,  he  is  entitled  to  credit  for 
the  amount  thereof  on  any  debt  due  from  him  to  the  said  debtor,  thovm^ 
liie  assignment  in  writbg  was  not  executed  until  after  such  notice.  AUkr 
when  the  parties  had  not  completed  the  negotiation  and  transfor. 


Digitized  by 


Google 


628  SUPREME  COURT  OF  IOWA, 

Dyery  McHenrj  A  Co. 

Appeal  from  Dvbuque  District  Court 
Fbiday,  Octobkb  10. 

Plaintiff  held  a  judgment  against  one  Lancaster,  and 
on  the  13th  of  March,  1861,  garnished  defendants,  as  his 
debtors.  The  answer  admits  a  small  indebtedness.  Plain- 
tiff claims  that  the  indebtedness  is  larger,  and  this  depends 
npon  the  question,  whether  a  certain  acceptance  against 
said  Lancaster  was  held  by  defendants  at  the  time  of  the 
garnishment,  in  such  a  manner  as  to  constitute  a  set-off  to 
the  amount  otherwise  admitted  to  be  due  and  owing.  The 
cause  was  heard  upon  the  answer  of  the  garnishees,  issue 
thereon,  certain  testimony  and  admissions.  Judgment  for 
plaintiff^  and  defendants  appeal. 

WUtse  A  Blatchley  for  the  appellants. 

1.  The  garnishees,  in  determining  the  amount  of  their 
indebtedness,  are  entitled  to  the  benefit  of  any  equitable 
defense  which  they  may  have.  Gh-eene  v.  Nelson,  12  Met, 
578 ;  Hathaway  v.  Russdl,  16  Mass.,  ^9 ;  AUmY.  HuU^  5 
Met,  266 ;  Wakejidd  v.  Martin,  8  Mass.,  448 ;  Chapman  v. 
Qale,  82  N.  H.,  141 ;  Smith  Tvoogood  &  Co.  v.  Clarke  A  Hm- 
Isy,  9  Iowa,  241. 

n.  The  garnishee  is  entitled  to  the  benefit  of  contracts 
made  before  the  garnishment,  though  not  carried  into  effect 
until  afterwards.  12  N.  H.,  118. 

Wilson,  UUey  Jc  Doud  for  the  appellee,  contended  that 
the  authorities  cited  in  support  of  the  first  proposition 
stated  by  appellants'  counsel,  are  not  applicable,  and  cited 
Drake  Attach.,  §  418,  and  the  cases  there  cited. 

Wright,  J.  —  The  liability  of  Lancaster  upon  the  accep- 
tance is  not  controverted.  But  the  inquiry  is,  whether  Ae 
garnishees  held  it  so  as  to  be  available  to  them  in  this  case. 
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The  draft  was  drawn  by  Dimock  &  Gould  on  Lancaster, 
payable  to  the  order  of  the  Cashier  of  the  State  Bank, 
Dubuque  Branch.  It  was  accepted  by  Lancaster,  and 
passed  into  the  hands  of  the  garnishees  by  indorsement 
firom  the  cashier,  and  also  the  agent  of  the  drawers.  Did 
it  thus  pass,  so  as  to  vest  the  title  legally  or  equitably  in 
the  indorsees,  prior  to  the  garnishment? 

The  appellants  claim  that  if  they  had  actually  purchased 
and  paid  for  this  draft  before  the  service  of  the  garnishee 
process,  and  were  in  equity  invested  with  all  right  and 
title  thereto,  they  are  not  liable  for  the  amount  due  Lan- 
caster, but  for  such  drafl,  though  the  written  assignment 
was  not  made  until  long  aft;er,  and  just  before  making 
their  answer.  We  are  inclined  to  concede  the  truth  of 
this  proposition.  The  rule,  however,  cannot  avail  appel- 
lants, unless  they  held  this  equity.  As  a  matter  of  fact, 
under  the  testimony,  were  they  such  equitable  owners  ? 
We  think  not. 

They  admit  their  liability,  but  for  this  indorsement  or 
acceptance.  Their  own  version  of  the  time  of  the  pur- 
chase and  circumstances  attending  it  is  not  clear,  nor  does 
it  place  the  fitcts  beyond  controversy  in  their  favor.  The 
testimony,  aside  from  the  answer,  satisfies  us  that  they  per- 
haps were  negotiating  for  it  prior  to  the  garnishment,  but 
that  this  negotiation  was  not  completed ;  nor  did  they  part 
with  any  consideration  until  afterwards.    The  judgment  is 

therefore 

AflSrmed. 

Vol.  Xm.       67 
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LaNGWOBTHT  V.  WOODWOBTH  &  CUMMINGS. 

1.  DiBOHAROB  or  judomsnt:  oONSiDiRATioir.  When  a  bill  prajing  aa  in- 
junction to  restrain  the  execution  of  a  judgment  against  one  of  seYeral 
defendants  alleged  that  the  oomplainant,  who  was  one  of  the  defendants, 
paid  to  the  judgment  plaintiff  a  sum  which  was  larger  than  his  share  of 
the  judgment  debt  and  costs,  which  was  accepted  m  fuU  satisfaction  of  all 
daims  against  the  oomplainant  and  in  oonsideraUon  of  his  release  and 
discharge  from  all  demands  under  and  bj  Tirtue  of  said  judgment;  to 
whidi  bill  the  respondents  demurred  on  the  ground  that  the  contract  of 
discharge  was  unsupported  by  a  consideration;  it  was  held  that  tlM 
demurrer  was  properly  overruled. 

Appeal  from  Dvlmgue  District  Court. 

Friday,  Octobeb  10. 

In  Equity.  The  petition  states  that  in  May,  1869,  one 
Bronson  recovered  two  several  judgments  against  com- 
plainant, The  Dubuque,  St.  Paul  and  St  Peters  Railroad 
Company,  T.  E.  Bissell  and  John  W.  Taylor ;  that  these 
two  judgments  were  obtained  upon  two  notes  made  by  the 
Bailroad  Co.,  to  Bronson,  upon  one  of  which  complain- 
ant was  liable  as  third  and  the  other  as  fourth  indorser; 
that  these  judgments  amounted  to  $461.65 ;  that  on  the 
9th  of  July,  1869,  complainant  proposed  to  pay  Bronson 
$260,  '^  which  was  more  than  equal  to  plaintiff's  share  of 
said  judgments  and  all  costs,"  if  he,  Bronson,  would  accept 
and  receive  the  same  in  full  satisfaction  of  all  claim  and 
obligation  against  plaintiff  by  virtue  of  said  judgments, 
and  would  in  consideration  thereof  release  and  dischai^ 
complainant  from  all  further  demands  thereunder ;  that  on 
the  next  day  this  proposition  was  accepted  by  Bronson, 
and  he  received  the  $260  in  full  satisfaction  of  complainant's 
liability  on  said  judgments ;  that  in  consideration  thereof 
the  said  Bronson  did  then  and  there  release  and  discharge 
complainant  from  said  judgments,  and  all  liability  thereon, 
and  did  then  satisfy  and  cancel  the  same  so  fSur  as  complain- 
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ant  was  concerned ;  that  whether  said  release  was  made  a 
matter  of  record,  he  does  not  know. 

It  is  also  averred  that  Bronson  afterwards  assigned  these 
judgments  to  the  respondent,  Woodworth,  but  received  no 
consideration  therefor ;  that  Woodworth  had  full  knowledge 
of  the  payment  and  satisfaction  aforesaid,  and  of  com- 
plainant's release  and  discharge;  that  notwithstanding  all 
these  matters  the  said  Woodworth  has  procured  executions, 
placed  the  same  in  the  hands  of  his  co-respondent,  Cum- 
mings,  as  sheriff  and  is  about  to  have  the  same  levied  upon 
complainant's  property,  and  will  so  levy  the  same  if  not 
restrained,  to  his  irreparable  injury,  Ac.  The  prayer  is  for 
an  injunction,  and  that  said  payment  and  discharge  may  be 
entered  of  record  on  the  proper  dockets,  so  as  to  ehow 
complainant's  release,  &c. 

The  injunction  was  granted.  Respondents  demurred  to 
the  bill,  upon  the  ground,  in  substance,  that  the  alleged 
release  or  dischai^e  was  without  consideration,  and  void. 
Demurrer  overruled,  and  respondents  refiising  to  answer, 
there  was  a  decree  as  prayed  by  the  bill.  Bespondents 
appeal 

Samvdsy  AUison  d:  Orane  for  appellants. 

WUaon^  TMey  &  Dovd  for  appellee. 

• 

Wbight,  J. — ^This  case  was  submitted  without  argument 

by  either  party.  We  see  nO  reaaou  for  disturbing  the 
decree  below,  and  it  is  therefore 

Affirmed. 
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LooMis,  Conger  &  Co.  v.  Simpson. 

1.  iNBTBuonoNa  When  my  part  of  the  charge  given  by  the  Ooort  to  a 
jury  ia  correct,  a  general  exception  to  the  whole  charge  presenta  no  quee- 
tion  for  examination  in  the  Supreme  Ck)urt. 

2.  AasNGT :  suB-AQENT.  When  Uie  employment  of  a  sub-agent  is  necessary 
to  the  transaction  of  the  business  of  the  principal,  if  the  agent  makes  a 
fit  and  suitable  selection  he  is  not  responsible  to  the  principal  for  his  acts. 

8.  DKLsaATioy  of  AnTHORirr.  While  the  authority  of  a  factor  or  an  agent 
cannot  be  delegated,  a  principal  may  confer  the  power  of  delegation  or 
substitution,  either  expressly  or  impliedly ;  or  may  after  delegation  by  the 
agent,  ratify  or  confirm  the  same  in  such  manner  as  to  make  the  sub-agent 
responsible  directly  to  the  principal;  but  the  fact  that  the  principal  knows 
that  a  sub-agent  or  factor  will  be  employed  does  not  relieve  the  liabili^ 
of  the  agent  to  the  prindpaL 

Appeal  Jrom  the  Dubuque  City  Oourt 

Friday,  October  10. 

This  action  was  brought  to  recover  of  defendant  a  sum 
^of  money  which  plaintiff  allege  to  be  due  for  goods  deli- 
vered to  be  sold  on  commission,  for  which  he  has  foiled  to 
account  Defendant  insists  that  he  was  instructed  to  sell  a 
portion  of  the  goods  in  Dubuque — to  ship  the  other  east 
and  south  — that  he  has  accounted  for  all  those  sold  either 
in  Dubuque  or  elsewhere,  for  which  he  (defendant)  has 
•  received  payment    Trial,  and  judgment  for  plaintiffs.^/ 

John  L.  Harvey  for  the  ap^llant  cited,  Story  Ag.,  §  201 ; 
1  Pars.  Cont,  72 ;  Foster  v.  Preston,  8  Cow.,  198 ;  Moon  v. 
The  Guardians  of  the  Poor,  8  Bing.,  812 ;  Warren  Bank  v. 
Suffolk  Bank,  10  Cush,,  582 ;  Dorchester  and  MiUon  Bank 
V.  Nisio  England  Bank,  1  Id.,  177 ;  Bank  of  Washington  v. 
Triplett,  1  Pet,  25;  FoMusy.  The  Mercantile  Bank,  23  Vick., 
880;  Bellenire  v.  The  Bank  of  the  United  States,  4  Whart, 
105 ;  The  Mechanics'  Bank  v.  Earp,  4  Rawle,  884 ;  Jackson 
V.  The  Union  Bank,  6  Har.  &  John.,  146;  Smedes  v.  The 
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Utica  Bank,  20  John.,  372 ;  Hyde  et  al  v.  The  Planters' 
Bank  of  Mississippi,  17  La.,  560;  Tiemanetal,  v.  The  Com- 
merciai  Bank  of  Natchez^  7  How.,  648 ;  Hast  Haddam  Bank 
V.  Soovak,  12  Conn.,  808 ;  Smith's  Mercantile  Law,  140. 

(holey,  Blaichley  A  Adams  for  the  appellee. 

Wright,  J,J-The  points  m^e  arise  upon  certain  instruc- 
tions, given  and  refused3^The  mstructions  given  we  need 
not  notice,  as  "  the  charge  "  was  excepted  to  as  a  whole, 
and  it  is  not  now  pretended  it  is  all  erroneous.  The  action 
was  commenced  in  May,  1861,  and  upon  the  authority  of 
The  Davenport  Oas  Light  and  Coke  Company  v.  The  City 
of  Davenport,  and  Wilhdmi  v.  Leonard  et  al,,  ante,  this 
method  of  excepting  presents  no  question  for  our  exami- 
nation. 

Two  instructions  were  asked  and  refused,  as  follows: 

1.  If  the  jury  believe  that  Simpson  asked  plaintiffs 
whether  he  should  send  the  goods  to  Memphis  for  sale,  and 
they  replied  that  he  should  do  with  them  as  he  would  with 
his  own,  and  he  thereupon  sent  them  to  a  factor  of  good 
credit,  defendant  is  not  liable  for  the  default  of  such  factor. 

2.  K  the  employment  of  a  sub-agent  was  necessary,  and 
that  fact  was  known  to  plaintiffs,  and  if  defendant  selected 
an  agent  of  capacity  and  credit,  he  is  not  liable  for  the 
default  of  such  sub-agent. 

If  the  testimony  showed  that  Morris  (the  merchant  at 
Memphis)  was  substituted  as  the  agent  or  factor  of  plaintifis 
with  their  consent,  express  or  implied,  these  instructions 
were  correct,  and  should  have  been  given.  As  a  rule  it  is 
true  that  where  the  employment  of  a  sub-agent  is  necessary, 
the  agent,  if  he  makes  a  fit  and  proper  selection,  is  not 
responsible.  And  it  is  equally  true  as  a  rule  that  in  the 
case  of  a  factor  or  broker,  the  authority  cannot  be  delegated. 
{Cochran  v.  Islam,  2  M.  &  S.,  301 ;  Solly  v.  Bathbone,  Id., 
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298 ;  Catliny.  Bdl,  4  Camp.,  188 ;  1  Pars.  Cent,  71,  84.) 
But  we  suppose  that  the  principal  may  confer  the  power  of 
delegation  or  substitution,  and  that  this  may  be  done  in 
writing,  as  by  the  letters  conferring  the  power  upon  the 
agent,  by  words,  or  by  acts,  which  acts  or  words  may  by 
implication  give  the  authority  or  ratify  the  substitution  after 
it  is  made.  It  must  be  remembered,  however,  that  there  is 
a  wide  difference  between  the  employment  of  a  servant  or 
sub-agent  by  the  factor,  and  the  delegation  of  authority  or 
a  substitution.  The  factor  may  act  through  or  by  the  hand 
of  another,  and  yet  there  be  no  pretense  that  there  has  been 
a  substitution  in  such  a  sense  as  to  bind  the  principal.  And 
until  the  fiax^t  of  substitution,  with  the  consent  and  approba- 
tion of  the  principal,  is  once  established,  (or  his  subsequent 
ratification  or  confirmation)  there  can  of  course  be  no  ground 
for  claiming  that  his  remedy  is  against  the  substitute,  instead 
of  the  original  agent. 

In  this  case  the  instructions  refused  were  predicated  upon 
two  fitcts.  These  were,  that  if  plaintiff  told  defendant "  that 
he  should  do  with  the  goods  as  he  would  with  his  own,"  or 
if  '^  the  employment  of  a  sub-agent  was  necessary,  and  that 
&ct  was  known  to  plaintiff,"  then,  in  either  event,  defend- 
ant had  a  right  to  send  the  goods  to  a  factor  of  good  credit, 
to  whom,  and  not  defendant,  plaintiflGs  should  look  for  their 
proper  disposition.  We  do  not  think,  however,  that  if  the 
jury  had  found  both  of  these  facts  in  fevor  of  defendant, 
it  necessarily  followed  that  he  would  not  be  liable  for  the 
default  of  the  person  so  selected.  The  inquiry  still  remained 
was  this  person  selected  as  the  servant  of  the  agent  or  lEactor, 
or  did  he  become  the  agent  of  the  principal  ?  It  by  no 
means  follows,  where  produce,  for  instance,  is  intrusted  to 
a  commission  merchant  in  Dubuque,  and  sent  forward  by 
him  to  his  correspondent  or  agent  at  Chicago  or  St  Louis, 
that  a  privity  of  contract  exists  between  such  correspondent 
and  principal,  to  the  extent  that  the  original  &ctor  is  released 
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and  the  sub-agent  only  is  liable.  Nor  does  it  make  any 
difference  that  the  principal  or  consignor  knows  that  it  must 
and  will  be  sent  forward  to  find  a  market  He  has  a  right 
to,  and  is  presumed  to  repose  confidence  in,  the  financial 
ability  and  business  capacity  of 'the  person  so  employed, 
and  if  such  fisictor  employs  other  persons,  he  does  so  upon 
his  own  responsibility;  and  having  greater  facilities  for 
informing  himself  and  extending  his  business  relations, 
upon  him,  and  not  upon  the  principal,  should  jGeQI  the  loss 
of  any  negligence  or  default  If,  however,  another  person 
has  been  substituted  who,  with  the  knowledge  and  approba- 
tion of  the  principal,  takes  the  place  of  the  original  fitctor, 
or  if  such  substitution  is  necessary  from  the  very  nature  of 
the  business,  and  this  fact  is  Igiown  to  the  principal,  the 
liability  of  the  substitute  may  be  direct  to  the  principal, 
depending  upon  questions  of  good  faith  and  the  like,  on 
the  part  of  the  &ctor  in  selecting  the  substitute. 

Under  the  circumstances,  we  think  the  instructions  were 
properly  reftised,  and  the  judgment  is,  therefore, 

Afl&rmed.» 


Downing  v.  Harmon.* 

1.  OoRRBonoN  OF  BBBOB.  The  Supreme  Court  will  not  review  a  ruling  g^rant- 
ing  a  default  before  a  notice  to  set  the  same  aside  has  been  made  in  and 
overruled  by  the  court  below :  following  Pigman  v.  Dmny^  12  Iowa»  396, 
and  McKinky  v.  Beehtd,  11  Iowa,  561. 

*  The  court  determined  two  causes  having  this  title,  in  this  opinion. 
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SamuelB  v.  The  Count7  of  Dubuque. 

Appeal  from  the  Bremer  District  Court 

Friday,  Ootobkb  10. 

John  E,  Burke  for  appellants. 

Wright  Jc  Avery  for  appellees. 

Wright,  J.  —  These  actions  were  commenced  in  June, 
1861.  Defendant  appeals,  and  assigns  for  error  that  judg- 
ment in  each  case  was  entered  by  default,  when  the  court 
had  no  jurisdiction,  the  return  of  the  officer  &iling  to  show 
due  service.  The  construction  given  to  §  3545,  and  the 
reasoning  used  in  the  cases  of  Pigman  v.  Denny,  12  Iowa, 
896,  and  McKirdey  v.  Bechtel,  11  Id.,  561,  compel  us  to  affirm 
these  cases.  Appellants'  remedy,  if  any,  is  by  motion  in 
the  District  Court,  and  not  by  appeal,  in  the  first  instance, 
to  this. 

Affirmed. 


Samuels  v.  The  County  of  Dubuque. 

L  Constitutional  law:  attorney's  fee&  Section  4168  of  the  Reviaioa 
of  1860,  which  establishos  the  maximum  of  attorney's  fees  for  the  defenae 
of  criminals,  under  appointment  by  the  court,  is  not  inconsistent  with 
g  18,  Art.  1  of  the  Constitution. 

Appeal  from  Dubuque  District  Court 

Friday,  Octobek  10. 

The  facts  are  stated  in  the  opinion  of  the  court 

Samuels,  Allison  Jc  Crane,  for  the  appellant,  cited  Wdb 
V.  Bard,  6  Ind.,  17 ;  Oaston  v.  The  Board  of  Commission' 
ers,  8  Id,,  497 ;  Alleghany  County  v.  Watt,  S  Penn.  S.  E., 
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462 ;  Walcott  v.  WakoU,  9  Verm.,  87 ;  VermiOum  County 
T.  Knight^  1  Scam.,  97 ;  Hall  v.  Washington  County^  2  Q. 
Greene,  476;  dissenting  opinion  of  Gbeene,  J.,  in  Whicher 
y.  Cedar  County,  1  Id.,  218. 

W.  T.  Barker  for  the  appellee. 

Lowe,  J.  —  Plaintiff  was  appointed  by  the  District  Court 
of  Dubuque  county,  to  defend  two  pauper  criminals,  one 
for  grand,  the  other  for  petit,  larceny,  for  which  he  charged 
$110,  and  presented  his  bill  for  that  amount  to  the  board 
of  county  supervisors,  who  allowed  him  $25  for  said  ser- 
vices, which  plaintiff  declined  to  accept,  and  afterwards 
instituted  this  suit  in  the  District  Court,  to  recover  the 
said  sum  of  $110.  As  the  above  facts  were  disclosed, 
among  other  things,  upon  the  face  of  the  petition,  the 
defendant  demurred : 

First  Because  the  compensation  in  such  cases  is  the  sub- 
ject of  statutory  regulation,  and  the  amount  fixed  by  law 
was  allowed  by  the  board  of  supervisors  to  the  plaintiff 

Second.  That  the  action  of  said  board  in  the  premises 
cannot  be  reversed  by  an  original  suit  in  the  District  Court 

The  demurrer  was  sustained,  and  the  suit  dismissed. 
This  ruling  is  now  claimed  to  be  erroneous.  The  chief) 
and  indeed  the  only,  point  made  in  the  argument  of  coun- 
sel for  the  plaintiff  is,  that  §  4168  of  the  Revision  of  1860, 
establishing  the  maximum  of  fees  which  an  attorney  ap- 
pointed by  the  court  to  defend  a  person  indicted  for  any 
offense,  (on  account  of  such  person  being  unable  to  pro- 
cure counsel,)  violates  the  eighteenth  section  of  the  first 
article  of  the  Constitution,  which  provides  "  that  private 
property  shall  not  be  taken  for  public  use,  without  just 
compensation.*' 

The  argument  is,  that  professional  services  rendered  in 
defense  of  a  criminal  is  property  in  the  sense  of  the  Con- 
stitution, and  that  when  such  services  are  reasonably  worth 
Vol.  Xm.        68 
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one  or  two  hundred  dollars,  the  party  rendering  them,  can- 
not be  compelled  to  accept  $26  for  the  same ;  that  this  last 
sum  under  the  circumstances,  would  not  be  ajfu^  oompen- 
sadon^  in  the  true  meaning  of  the  Constitution.  The  incon- 
clusiveness  of  this  reasoning  is  too  manifest  to  require  a 
formal  notice.  It  overlooks  the  &ct,  that  the  compensa- 
tion, in  cases  of  this  kind,  must  be  paid  from  the  county 
revenue,  the  collection  and  disbursement  of  which  are 
under  the  general  control  of  the  Legislature.  It  also  over- 
looks the  still  more  important  fact,  that  attorneys  are 
officers  of  the  law,  whose  fees,  duties  and  responsibilities 
may  legitimately  be  the  subject  of  legislative  regulation, 
like  that  of  other  officers,  and  inasmuch  as  a  class^  they 
enjoy  certain  special  privileges  under  the  law,  something  is 
justly  expected  from  the  esprit  de  carps  of  the  profession 
in  effectuating  the  policy  of  the  government,  in  giving  to 
every  pauper  offender  arraigned  for  trial,  the  assistance  of 
learned  counsel.  We  hold,  therefore,  that  there  was  no 
error  iq  sustaining  the  demurrer,  and  the  judgment  below 
will  stand 

Affirmed. 


Dalter  v.  Laue  &  Guye. 

1.  SiLB  OF  nrroziOATiNO  uquobs.  a  sale  of  intoxicating  liqnon  made  in 
another  State  for  the  purpose  and  with  the  intent  to  enable  one  of  the 
parties  to  violate  the  law  of  this  State  for  the  suppression  of  hitemperance 
is  void.    It  is  otherwise  when  not  made  for  that  purpose. 

2.  Defense  at  law.  A  defendant  in  chancery  will  not  be  permitted  to  set 
up  a  defense,  which  he  has  neglected  to  interpose,  and  which  he  should 
have  interposed,  to  an  action  at  law  involving  the  same  subject-matter. 
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Appeal  from  Dvbuque  OUy  Court, 
Friday,  Ootobkb  10. 
The  &ct8  are  stated  in  the  opinion  of  the  court 
John  L.  Harvey  for  the  appellant. 

L  The  transaction  was  a  mortgage,  and  this  may  be 
shown  by  parol  evidence.  Boiberts  v.  McMahon^  4  G.  Greene, 
84 ;  Montgomery  v.  Chjadxmck^  7  Iowa,  114. 

IL  A  judgment  at  law  is  no  bar  to  a  suit  in  equity  when 
the  bill  states  equitable  grounds  of  reliei  Arnold  v.  Chimes 
and  Chapman^  2  Iowa,  1 ;  McClenehen  v.  OhamberSj  1 
Monr.,  48 ;  Taylor  v.  McOracken,  2  Blackf.,  260 ;  Gallagher's 
Executors  v.  Boberts,  1  Wash.  C.  C.  R,  820;  Lindley  v. 
Cravens,  2  Blackf.,  426. 

lEL  The  right  of  plaintiff  to  set  off  the  money  paid  to 
defendant  for  intoxicating  liquors  against  the  amount  paid 
by  defendant  to  Langworthy,  is  derived  from  §  15  of  the 
act  of  January  22,  1855.  (Rev.  1860,  §  1751.) 

Burt,  AngeU  Je  Lyon  for  the  appellee,  contended. 

I  That  the  former  trial  in  the  ejectment  suit  estops 
plaintiff  from  again  litigating  the  same  question  in  this 
action.  Dotey  v.  Broum,  4  N.  Y.,  71,  anJ  the  cases  tliere 
cited ;  White  v.  Ooatsworth,  6  Id.,  187 ;  Campbell  v.  Ayres 
1  Iowa,  257 ;  Wood  v.  Jackson,  8  Wend.,  9 ;  Ethridge  v. 
O^iorTi,  12  Wend.,  899 ;  Gardner  y.  BuMee,iCo^.,\20  ]  2 
PhilL  Ev.,  1859,  notes  262  and  292 ;  Eeichew  v.  Hamiliony 
4  G.  Greene,  817 ;  JDavis  v.  Milbum,  4  Iowa,  246. 

n.  That  the  character  of  the  consideration  should  have 
been  set  up  in  the  ejectment  suit^  and  the  party  having 
failed  to  avail  himself  of  it,  he  is  estopped  in  this  action. 
Einberry  v.  Connor,  8  N.  Y.,  522 ;  Braner  v.  Hone,  2  Barb. 
696;   Vaa  v.  Vail,  2  Barb.,  241 ;   Voorhies  v.  The  Bank  of 


Digitized  by 


Google 


540  SUPREME  COURT  OF  IOWA, 

Dalter  v.  Laue  A  Quye. 

tJic  United  States^  10  Pet,  449;  Outram  v.  Mareivood,  S 
East,  346 ;  Elhridge  v.  Osbom,  12  Wend.,  399 ;  2  Phil,  Ev., 
29  ;  Wil.  Eq.  Jur.,  161. 

III.  That  he  cannot  now  impeach  the  judgment  in  that 
;)jtion  unless  it  was  obtained  by  the  fraud  of  the  other 
party,  or  by  mistake,  unmixed  with  negligence  on  his  own 
part  Marine  Insurance  Company  v.  Hodgdon^  7  Cranch, 
832 ;  Dunmn  v.  Lym,  S  John.,  366 ;  Willard's  Eq.  Jur., 
160 ;  KriechbauniY.  Bridges^  1  Iowa,  14. 

IV.  The  evidence  does  not  show  that  the  contract  was 
made  in  Iowa,  or  with  a  view  to  enabling  the  purchaser  to 
violate  the  act  of  January  22d,  1855. 

Lowe,  J. — Suit  in  chancery  conmienced  under  the  fol- 
lowing circumstances:  In  October,  1858,  plaintiff  was 
indebted  to  defendants  for  liquors  before  that  time  purchased 
of  them  in  the  sum  of  about  eleven  hundred  dollars,  to 
secure  the  payment  of  which  he,  the  said  plaintiff)  assigned 
to  the  defendants,  a  title  bond  which  he  held  firom  L.  n. 
Langworthy  for  the  purchase  of  a  lot  in  said  Langworthy's 
addition  to  the  city  of  Dubuque.  By  the  terms  of  said 
bond,  a  conveyance  of  said  lot  was  agreed  to  be  made, 
upon  the  payment  of  $1,000.  The  plaintiff  had  paid  a 
considerable  portion  of  this  sum,  and  made,  as  he  claimed, 
valuable  improvements  upon  the  lot  In  assigning  the 
bond  for  the  purpose  aforesaid,  the  plaintiff  authorized 
the  defendants  to  obtain  a  deed  for  the  property  therein 
described  in  their  own  name,  which  they  did  by  paying 
$398.38,  the  balance  of  the  purchase  money.  Afterwards, 
upon  this  title  deed,  the  defendants  brought  their  action 
of  right  for  the  possession  of  said  lot,  and  ejected  the  plain- 
tiff, who  duly  appeared  in  said  action,  and  made  his 
defense. 

In  this  attitude  of  things  the  plaintiff  files  his  bUl  in  this 
case  to  redeem  said  lot  from  the  defendants,  upon  the 
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ground  that  his  indebtedness  to  the  defendants  was  for  the 
purchase  of  liquors  in  violation  of  law,  and  therefore  not 
recoverable ;  that  he  had  before  that  time  purchased  and 
paid  to  defendants  a  thousand  dollars  for  intoxicating 
liquors,  in  contravention  of  the  act  for  the  suppression  of 
intemperance,  which,  by  the  terms  of  said  act  {%  1571,  Code 
of  I860,)  became  a  debt  due  from  defendants  to  him. 

The  sale  of  such  liquprs  in  violation  of  law  is  denied, 
and  the  judgment  at  law  in  the  action  of  right  is  pleaded  in 
bar  to  a  second  hearing  upon  the  subject  of  this  contro- 
versy. On  the  hearing  of  the  cause,  the  court  below  found 
the  hcta  and  the  equities  with  the  defendants,  and  rendered 
a  decree  accordingly.  The  correctness  of  this  decision,  in 
our  judgment  is  supported  by  the  record.  What  passed 
between  the  parties  at  Dubuque  only  amounted  at  most  to 
an  executory  agreement  depending  upon  several  contin- 
gencies that  the  defendants  would  Airnish  to  the  plaintiff  a 
certain  amount  of  liquors.  But  it  did  not  include  the  ele- 
ments of  a  contract  of  sale,  which  either  party  could  in  law 
demand  and  enforce  against  the  other.  Nevertheless,  it  is 
insisted  by  counsel  in  argument  that  if  it  should  be  held 
that  the  contract  for  the  purchase  of  said  liquors  occurred 
at  St  Louis,  in  the  state  of  Missouri,  still  that  the  sale 
there  by  the  vendors  was  made  unih  intent  to  enable  the 
plaintiff  to  violate  the  provisions  of  the  statute  of  this  state 
passed  for  the  suppression  of  intemperance. 

If  this  was  true,  the  act  would  fell  within  the  prohibitory 
clauses  of  said  statute,  and  render  the  sale  void,  and  the 
parties  obnoxious  to  its  penalties  and  forfeitures.  But  we 
are  constrained  to  say  from  the  evidence  in  the  record  that 
this  is  mere  assumption.  There  is  no  proof  to  support  the 
allegation  ;  not  even,  that  the  vendors  had  any  knowledge 
of  the  existence  of  such  a  law.  If,  then,  the  sale  took 
place  in  St  Louis,  and  with  no  intent  to  enable  the  pur- 
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chaser  to  violate  the  laws  of  Iowa,  the  whole  equitj  of  the 
plaintiff's  bill  &lls  to  the  ground. 

But  in  addition  to  this,  it  is  true  that  in  the  absence  of 
all  fraud,  accident  or  mistake,  which  is  not  alleged  or 
pretended  to  have  occurred  in  the  action  at  law  which 
established  the  title  to  the  property  in  controversy  in  the 
defendants,  it  is  not  competent  for  the  plaintiff  to  relitigate 
a  matter  which  he  could  have  successfully  set  up  as  a 
defense  in  the  law  action.  For  instance,  it  is  very  evident 
from  the  £Eu^ts  in  this  case,  that  the  deed  from  Langworthy 
to  defendants  for  the  lot  in  questioa  was,  as  between  the 
parties  to  this  controversy,  a  mortgage  in  fittt,  although  not 
in  form.  If  the  consideration  of  this  deed  or  mortgage 
was  the  sale  of  intoxicating  liquors  in  violation  of  law,  it 
was  by  the  terms  of  the  statute  iU^al  and  void  in  the 
hands  of  the  holder,  and  would  constitute  a  defense  to  an 
action  founded  upon  it  This  the  plaintiff  neglected  to 
make,  in  the  action  at  law ;  and  his  n^ligence  in  this  res- 
pect is  not  now  to  be  rewarded  by  affording  him  a  second 
opportunity  for  doing  so,  in  chancery. 

Affirmed. 


Massie  v.  Sharps  d  oL 

1.  ICoBTGAOi  Drar:  obdbb  of  patximt.  Where  seTenl  notes  are  seemed 
bj  the  same  mortgage  the  proceeds  arising  fipom  the  sale  of  the  mortgage 
property  should  be  applied  in  their  payment  in  the  order  of  their  matu- 
rity, following  Orapengether  v.  Fejervary^  9  Iowa,  163 ;  Rcmkm  r.  Maifer, 
Id.,  297;  Songster  v.  Lave  d  al.,  11  Id,  680;  Bmder.  MooertetoL,  Id, 
211;  Beei&ry.  Carey etal,  ante. 
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Appeal  from  Dubuque  City  Court 

Fbiday,  October  10. 

Bwi^  Angd  <t  Lyon^  for  the  appellant,  relied  upon  Ran- 
kin  et  al  Y.  Majors,  9  Iowa,  297 ;  Orapengdher  v.  Fejervary, 
Id.  163. 

No  appearance  for  the  appellee. 

LowB,  J.  —  The  mortgage  for  the  forecloenre  of  which 
this  suit  was  brought,  was  given  to  secure  the  payment  of 
five  thousand  dollars,  payable  in  seven  annual  installments. 
The  last  six,  evidenced  by  notes,  as  was  also  the  first,  were 
assigned  by  Elizabeth  Mann  and  husband,  mortgagees,  to 
plaintiff^  retaining  the  first  note  themselves.  The  assignee, 
in  foreclosing,  makes  the  mortgagees,  Elizabeth  Mann,  and 
her  husband,  James  Mann,  parties  defendant,  also  other 
senior  and  junior  incumbrancers. 

On  hearing,  the  court  decreed  that  the  plaintiff  and  Eliza- 
beth Mann  and  her  husband  should  be  paid  pro  rata  after 
extinguishing  prior  claims,  from  the  proceeds  of  the  mort- 
gaged premises.  This  is  properly  made  a  ground  of 
complaint,  and  the  decree  will  be  modified  so  as  to  conform 
to  our  previous  rulings  on  this  subject  Cfrapengeiher  v. 
Fejervary,  9  Iowa,  168 ;  Bankm  v.  Major,  Id.,  297 ;  Sangater 
V.  Love  et  ai,  11  Id.,  580;  Hinds  v.  Mooers  et  al.  Id.,  211 ; 
Seeder  v.  Gary  et  al.,  ante. 

A  modified  decree  will  be  entered  in  this  court. 

Beversed. 


Digitized  by 


Google 


544       SUPREME  COURT  OF  IOWA, 

Levallj  y.  EUia. 

Levally  et  ai.  v.  Ellis  et  al 

1.  COPAATNSBSHIP  DBBT&  The  individual  property  of  a  partner  can  be  sab- 
Jected  to  the  satisfaction  of  a  Judgment  against  the  firm  as  such  only  by 
scire  facUu;  it  is  otherwise  when  the  judgment  on  a  copartnership  obli- 
gation is  against  the  members  of  the  firm  as  individuala 

Appeal  from  Bremer  District  Court 

Saturday,  October  11. 

The  &cts  are  stated  in  the  opinion  of  the  court 

John  E.  Burke  for  the  appellanta 

Wright  A  Avery  for  the  appellees. 

Baldwin,  C.  J.  —  Bennett,  White  &  Co.  obtained  s 
judgment  by  confession  against  Harmon  &  Hamilton  on 
the  12th  day  of  April,  1860.  On  the  20th  of  July,  fol- 
lowing, Hamilton  and  wife  mortgaged  the  property  upon 
which  they  were  then  living  to  the  school  fund,  as  secu. 
rity  for  a  note  of  $350.  The  plaintiffs  were  also  sureties 
upon  this  note.  In  May,  1861,  Hamilton  and  wife  sold  the 
premises  mortgaged  and  moved  to  California.  After  this 
sale,  the  said  Bennett,  White  &  Co.  issued  an  execution 
upon  the  judgment  against  Harmon  &  Hamilton,  and 
caused  the  property  mortgaged  to  the  school  fund,  to  be 
levied  upon,  and  offered  for  sale. 

The  complainants  by  this  proceeding  seek  to  enjoin  this 
sale,  claiming  that  the  property  levied  upon  was  the  indi- 
vidual property  of  one  of  the  members  of  said  firm,  that 
it  was  not  liable  for  a  firm  debt  until  all  of  the  firm  pro- 
perty had  been  exhausted.  Also  claiming  that  the  proper^ 
levied  upon  was  the  homestead  of  Hamilton,  and  not  liable 
to  execution  and  sale  for  the  said  firm  debt  Other  matters 
are  set  up  as  causes  why  the  sale  should  be  enjoined,  such 
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as  a  confederation  to  oppress  the  complainants,  and  the 
agreement  of  Harmon  to  pay  all  of  the  firm  debts,  which 
are  immaterial  for  the  present  to  be  determined. 

The  defendants  answer,  denying  all  the  allegations  of 
the  bill,  and  upon  the  answer  filed,  moved  to  dissolve  the 
injunction,  which  motion  was  overruled,  and  they  appeal! 

If  the  judgment  upon  the  power  to  confess,  was  against 
the  firm  of  Harmon  k  Hamilton,  as  a  firm,  the  property 
of  Hamilton  should  not  be  levied  upon  or  made  liable  to 
the  partnership  debt,  without  giving  to  the  individual  mem- 
bers of  said  firm  an  opportunity  to  show  cause  why  it 
should  not  be  taken.  I^  however,  the  judgment  was 
against  the  individual  members  of  the  firm,  the  property 
of  Hamilton  was  liable,  unless  exempt  as  his  homestead. 
The  judgment  entry  is  not  before  us.  The  power  of  attor- 
ney, authorizing  the  confession,  shows  that  it  was  for  a  firm 
debt,  but  they  each  authorize  the  clerk  to  render  a  separate 
judgment.  A  copy  of  the  execution  issued  tends  to  show 
that  the  judgment  was  against  the  firm  alone.  The  com- 
plainants claim  that  it  was  a  judgment  against  the  firm 
alone ;  respondents  claim  that  it  is  against  the  individual 
members  of  the  firm.  This  question  cannot  be  determined 
firom  the  pleadings,  and  as  this  is  the  controlling  question 
in  the  case,  we  would  not  imdertake  to  say  that  the  court 
erred  in  refusing  to  dissolve  the  injunction. 

We  think  the  complainants  can  claim  nothing  upon  the 
ground  that  the  property  was  the  homestead  of  Hamilton. 
It  is  conceded  that  it  was  not  the  homestead  at  the  time 
the  debt  to  Bennett^  White  k  Co.  was  contracted,  nor  was 
it  used  as  a  homestead  when  levied  upon.  If  Hamilton 
himself  could  claim  its  exemption  it  would  be  upon  the 
sole  ground  that  the  judgment  creditors  had  not  exhausted 
all  other  property  before  resorting  to  the  homestead. 

Affirmed. 
Vol.  Xm.        69 
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Brown  v.  Newman. 

1.  Sebviob  or  KonoK.  Service  of  original  notice  upon  the  agent  of  defend- 
ant is  not  sufficient 

2.  Appbakakob  bt  aobht.  The  defendant  may  appear  bj  an  agent  and 
consent  to  judgment,  and  it  is  not  necessary  that  the  authority  to  make 
such  appearance  should  be  entered  of  record. 

Appeal  from  Dubuque  District  Court. 

Saturday,  Ocjtobbr  11. 

The  facts  are  stated  in  the  opinion  of  the  court 
Wilson,  Uiley  &  Doud  for  the  appellant 

The  service  upon  the  agent  in  this  case  is  not  sufficient, 
it  does  not  relate  to  business  growing  out  of  an  agency, 
and  the  defendant  is  not  a  copartnership  or  corporation. 
Chittenden  v.  HMs,  9  Iowa,  417 ;  Orant  v.  Harlan,  11  Id., 
429 ;  Foley  v.  ConneUy,  9  Id.,  240;  Garr  v.  Kapp,  8  Id., 
80;  Byington  v.  Grostfiwait,  1  Id.,  148.  The  agent  exhi- 
bited no  authority  to  bind  the  defendant,  and  before  the 
court  could  take  jurisdiction  his  authority  should  appear, 
8  Ind.,  57;  Lane  v.  Crosby,  42  Maine,  827;  85  Id.,  129; 
Hvans  y.  Pierce,  2  Scam.,  468 ;  Spear  v.  Carter  et  ah,  1  Man- 
ning (Mich.),  19;  Benn  v.  Best,  5  Wend.,  293;  4  John., 
292 ;  Brown  v.  Cady,  19  Wend.,  477 ;  Stoddard  v.  Holmes, 

1  Cow.,  245;  15  John.,  244. 

John  L,  Harvey  for  the  appellee.  The  defect  in  service 
was  caused  by  the  appearance  of  the  principal  defendant 
and  the  garnishee.  Bell  v.  Pierson,  Morris,  21 ;  HotMiss 
V.  Thompson,  Id.,  156 ;  Houston  v.  Walcott  Jk  Co.,  1  Iowa, 
86;  Voorhies  <k  Co.  v.  Ewhank,  6  Id.,  274;  Craves  v.  Cbfe, 

2  G.  Greene,  467;  Wiruihester  v.  Cox,  Id.,  575;  Drake  v. 
Atchison^  4  Id.,  297;  Larimer  et  al.  y.  The  Bank  of  lUmois^ 
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Morris,  228 ;  Morrow  v.  Carpenter^  1  G.  Greene,  469 ;  Chitr 
ienden  &  Go.  v.  Hotibs  et  al,  9  Iowa,  418. 

Lowe,  J. — John  Newman  brought  his  suit  by  attach- 
ment before  a  justice,  against  P.  Morrissej,  on  a  note  of  $26, 
and  obtained  a  judgment  thereon  by  confession ;  also  a 
judgment  against  Michael  Brown  for  some  $29.60,  upon  an 
acknowledgment  of  an  indebtedness  for  that  amount  to 
the  principal  debtor.  Brown  afterwards  removed  the  pro* 
ceedings  against  him  in  garnishment,  by  writ  of  error  into 
the  District  Court,  alleging  that  the  same  were  erroneous, 
because  the  judgment  against  Morrissey,  the  principal 
debtor,  was  void,  no  legal  service  having  been  made  upon 
him.  The  record  shows  a  service  upon  Thomas  Morrissey, 
the  agent  of  defendant  This  was  not  a  legal  service ;  but 
it  also  shows  that  the  agent  appeared  and  assented  to  a 
judgment  for  the  amount  of  the  note  sued  on.  This  it 
was  competent  for  •the  agent  to  do.  Revision  of  1860, 
§  8866.  Nor  is  it  necessary  that  his  authority  for  doing  so 
should  be  made  of  record.  The  appellant  seeks  to  get  rid 
of  the  judgment  rendered  against  him  in  garnishment  upon 
the  ground  that  the  judgment  against  the  principal  debtor 
was  a  nullity,  for  the  reason  alleged.  This  position  is  un* 
sustained  by  the  record.    Judgment  below 

Affirmed. 


Watson  v.  Hunkins. 


L  AsBmmasT  or  lrasb.  A  leMO  maj  may  be  assigiied  by  the  leasor  to  mi 
to  give  to  the  assignee  the  right  to  reooyer  the  rent  reeerred,  without  a 
■ale  or  transfer  of  the  rererdonaiy  interest 
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Appeal  Jram  Dubuque  Dtstridl  Court. 
Saturday,  Ootobeb  11. 

On  the  20th  of  February,  1856,  Finley  being  the  owner 
in  fee  of  certain  lots  in  Dubuque,  leased  the  same  to  Smith, 
McKinlay  &  Poor,  for  ten  years,  with  the  privilege  of  re- 
newal ;  the  rent  payable  quarterly.  The  concluding  clause 
of  the  lease  is  as  follows :  *'  And  the  parties  aforesaid,  who 
contract  in  behalf  of  themselves,  their  heirs  and  assigns, 
as  to  the  matters  aforesaid,  hereby  bind  themselves,  their 
heirs  and  assigns  to  the  covenants  aforesaid,  by  their  res- 
pective signatures  hereto  affixed.  The  said  rent  shall  be  a 
lien  on  said  contemplated  improvements.'^ 

October  29,  1856,  Smith,  McKinlay  &  Poor,  by  deed  of 
trust,  conveyed  all  their  interest  in  the  pi^emises  to  Willis, 
as  trustee,  to  secure  a  debt  owing  by  them  to  the  defend- 
ant, Hunkins.  Under  this  deed,  the*  premkes  were  sold 
on  the  Sd  of  April,  1860,  to  defendant,  who  has  since  held 
the  same,  and  collected  the  rents  of  the  tenants  in  possession. 

In  1857,  (Nov.  80th,)  Finley  made  a  mortgage  upon  the 
premises  leased,  to  plaintiff  to  secure  a  debt  due  from 
Finley,  Burton  &  Co.  This  mortgage  contains  this  condi- 
tion: '*If  said  note  is  not  paid  according  to  its  tenor  and 
effect,  then  the  said  Watson  is  to  receive  all  the  rents  and 
benefits  to  be  derived  fix>m  said  lease,  and  that  would  other- 
wise inure  to  said  Finley,  from  and  after  the  date  of  said 
forfeiture  of  the  condition  herein  mentioned,  and  from  that 
date  this  deed  shall  operate  as  an  assignment  of  the  inte* 
rest  of  said  Finley  in  said  lease,  until  said  debt  is  fully 
satisfied  and  paid  by  the  foreclosure  of  this  mortgage  or 
otherwise." 

This  mortgage  was  not  paid,  and  Wataon  brought  this 
action  against  Hunkins  to  collect  the  rent  accruing  after 
April  Sd,  1860,  claiming  that  Hunkins  is  liable,  and  that 
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he,  WatBon,  by  the  terms  of  his  mortgage,  without  its  fore- 
closure, can  maintain  his  action  therefor.  Judgment  for 
plaintiff  and  defendant  appeals. 

WUson^  UHey  <k  Doud  for  the  appellants.  There  was 
no  privity  of  estate  between  Watson,  the  mortgagee,  and 
Hunkins,  the  assignee  of  the  lease.  1  Greenl.  Ev.,  §  189  ; 
2  Bac.  Abr.,  Gov.  E.,  8 ;  Rev.,  1860,  §  2217 ;  4  Kent  Com., 
580  (8th  ed.),  1  Chit  PI.,  16 ;  Mo.,  258. 

Samuelsj  AUison  Jk  Crane  for  the  appellee.  1.  The  de- 
fendant was  in  possession,  and  this  is  sufficient  to  show  that 
he  was  an  assignee  of  the  lease.  Provost  v.  Colder y  2  Wend., 
622 ;  2  Stark.,  487 ;  Taylor's  Land,  and  Ten.,  450 ;  8  Ed. 
Phill.  Ev.,  466;  WiHiar/w  v.  Woodward,  2  Wend.,  486; 
Walton  V.  CunJey,  14  Wend.,  68.  2.  As  assignee,  he  must 
perform  all  the  covenants  which  are  annexed  to  the  estate. 
Taylor's  L.  and  T.,  §  487 ;  ChUds  v.  Oark,  8  Barb.  Ch.,  61 ;  9 
Cow.,  88 ;  Walton  v.  Ounly,  14  Wend.,  64 ;  Walker  v.  Beeve, 
Doug.,  461,  note;  Bull  N.  P.,  157;  Howlandy.  Coffin,  12 
Pick.,  125;  2  Mass.,  460;  Booth  v.  Stow,  1  Com.,  244; 
spencer's  case,  1  Smith's  L.  C,  106 ;  8.  By  the  mortgage, 
Finley  assigned  to  plaintiff  the  reversion  of  the  premises, 
and  the  right  to  the  rent  in  express  terms,  after  which  he 
could  not  maintain  an  action  for  a  breach  in  his  own  right. 
20  Barb.,  274 ;  Taylor's  Land,  and  T.,  447 ;  2  Hill,  294 ;  8 
Cow.,  206 ;  Allen  v.  Bryan,  5  B.  &  C,  512.  4.  At  common 
law,  the  assignee  of  the  reversion  may  maintain  an  action 
to  recover  the  rent  against  the  assignee  of  the  lease.  See 
cases,  supra. 

Wright,  J.  —  Under  the  facts  as  above  recited,  the  court 
charged  the  jury:  "If  you  believe  that  Finley  leased  the 
real  estate  to  Smith,  McKinlay  &  Poor;  that  he  assigned 
the  lease  to  Watson ;  that  the  interest  of  the  lessees  was 
sold  to  Hunkins,  and  that  he,  after  his  purchase,  received 
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rent  fix)in  the  occupants  of  the  premises,  this  would  render 
him  liable  from  the  time  of  his  purchase,  and  receiving 
rents  —  that  the  assignee  of  a  lessor  may  maintain  his  action 
against  the  purchaser  of  the  leasehold  interest  from  the 
lessees."  And  refused  this  instruction  asked  by  defendant : 
"  That  the  transfer  to  Watson  by  Finley  of  his  interest  in 
the  lease  does  not  constitute  Watson  a  landlord  between 
whom  and  Hunkins  the  relation  of  landlord  and  tenant 
exists  —  that  if  there  is  no  privity  of  estate  between  Watson 
and  Hunkins,  their  verdict  must  be  for  defendant" 

In  these  rulings  there  was  no  error  —  at  least,  none  work- 
ing such  prejudice  as  to  justify  a  reversal  of  the  cause. 
As  sustaining  this  view,  see  Abercrombiey.  Redpathj  1  Iowa, 
111 ;  Demarest  v.  Willard,  8  Cow.,  206 ;  WiUard  v.  TUlman, 
2  Hill,  274 ;  Fanning  v.  Stimson,  ante ;  Taylor's  Land,  and 
Ten.,  436-37-460.  Watson  is  not,  of  course,  the  land- 
lord of  the  premises,  in  the  sense  of  owning  the  fee,  or  any 
title  in  the  estate.  Nor  is  this  necessary.  For  in  this  state, 
a  lease  may  be  assigned  by  the  lessor,  so  as  to  give  to  the 
assignee  the  right  to  recover  the  rent  reserved,  without  a 
sale  or  transfer  of  the  reversionary  interest  The  doctrine 
of  the  common  law,  that  choses  in  action  are  not  assignable, 
does  not  obtain  with  us.  The  agreement  between  Finley, 
the  lessor,  and  Watson,  the  assignee,  amounts  to  an  assign- 
ment of  the  rent  reserved,  to  be  applied  on  the  payment 
of  the  mortgage  debt 

Affirmed. 
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Cole  v.  Dealham,  Garnishee. 

I.  QmmsLAL  ASSiamfiNT:  ifORTOAaE.  Where  a  debtor  conveyed  a  portion  85  SW 

of  his  property  to  two  creditors  by  mortgage^  without  their  knowledge,  Irwo 

and  at  the  same  time  conveyed  the  remainder  to  a  trustee  by  an  assign-  ^— • 

ment  for  the  benefit  of  his  creditors,  all  of  which  was  done  with  a  view 
to  insolvency,  it  was  held  a  general  assignment  in  which  creditors  were 
preferred,  and  therefore  void:  following  and  re-affirming  Burrows  v.  Lehn- 
dorffj  8  Iowa,  96. 

a.  Agrebicent  to  ezboutb  a  moetgaqe.  a  court  of  equity  will  enforce  a 
valid  agreement  to  execute  a  mortgage,  against  the  party  or  a  subsequent    « 
purchaser  with  notice ;  but  a  promise  to  secure  a  creditor  is  not  such  an 
agreement  to  execute  a  mortgage  as  can  be  specifically  enforced. 

3.  General  akd  partial  assignments.  A  debtor  may  in  good  faith  make  a 
partial  assignment  preferring  creditors ;  but  when  the  whole  transaction 
assumes  the  character  and  is  in  legal  effect  a  general  assignment,  he  can 
give  no  preference. 

•  ^ 

Appeal  from  Dybiique  Oity  (hurt 
Saturday,  October  11. 

Cole  obtained  a  judgment  against  one  Friedlander,  and, 
under  an  execution  issued  thereon,  garnisheed  the  defend- 
ant, Dealham.  From  the  answer  of  the  garnishee,  it  appears 
that  he  had  certain  property  which  he  claimed  had  come 
into  his  hands  as  the  assignee  of  Friedlander,  under  a  gen- 
eral assignment  The  assignment  was  not  denied  by  plain- 
tiff, but  it  was  insisted  that  it  was  fraudulent  and  void. 
Upon  this  issue  testimony  was  taken,  and  the  cause  sub- 
mitted to  the  court.  Judgment  for  plaintiff,  and  defendant 
appeals. 

Wilson^  UUey  Jc  Doud  for  the  appellants,  in  support  of 
the  validity  of  the  assignment,  cited  the  following  authori- 
ties :  Fairbanks  et  al.  v.  Raynes  et  al,^  23  Pick.,  823 ;  Brown 
et  al.  v.  Fo8t^,  2  Met,  162 ;  Bates  v.  Cbe,  10  Conn.,  280 ; 
Isham  V.  Morgan^  9  Id.,  874 ;  Bum  v.  BarrL,  8  Ves.,  Jr., 
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678;  Fosters.  Post,  9  S.  &  R,  11 ;  J3ur«< v.  J3ur«<,  2  Wash. 
0.  C,  69 ;  Sug.  Vendors,  336 ;  Blaim  a  al.  v.  NagU  et  al^ 
4  Ohio  State,  46.  As  to  the  rights  aoqoired  under  the 
mortgages,  4  Kent,  454 ;  Maynard  v.  Maynard  ei  al,  10 
Mass.,  456;  Fay  v.  Richardson,  7  Pick.,  91;  Jackson  v. 
JHchards,  6  Cow.,  617;  Jackson  y.  Leek,  12  Wend,  105; 
Chess  V.  Chess,  1  Pen.  k  W.,  32 ;  Jackson  v.  Phtpps,  12 
John.,  418;  Bams  v.  Hatch,  3  N.  H.,  304;  Oilbert  v.  The 
North  American  Fire  Insurance  Company,  23  Wend.,  43 ; 
Jackson  v.  Perkins,  2  Wend.,  308 ;  The  Commercial  Batik 
V.  Beckless,  1  Halst  (N.  J.),  430. 

F.  McCenney  and  W.  J.  Knight  for  the  appellee,  relied 
upon  Bwrrows  v.  Lehndorff,  8  Iowa,  96. 

Wright,  J. — Counsel  for  appellant  have  pressed  their 
positions  with  great  earnestness  and  ability,  but  have  failed 
to  satisfy  us  that  in  its  essential  principles  this  case  differs 
from  that  of  Burrows  v.  Lehndorff,  8  Iowa,  96.  Indeed,  it 
is  seldom  that  we  meet  with  cases,  running  more  nearly 
parallel  in  all  their  leading  facts.  Here  there  was  a  general 
assignment  There  the  transaction  was  held  to  amount  in 
legal  effect  to  such  an  assignment  In  that  case,  as  in  this, 
the  attempted  transfer  was  attacked  upon  the  ground  that 
it  was  not  made  for  the  benefit  of  all  the  creditors,  in  pro- 
portion to  the  amount  of  their  respective  claims.  There 
the  several  mortgages  and  deeds  of  trust  were  made  sub- 
stantially at  the  same  time,  and  presented  by  the  vendor 
and  grantor  for  record,  five  minutes  intervening  between 
the  filing  of  each.  Here  the  assignor  made  two  mortgages, 
filed  them  for  record  without  the  knowledge  of  the  mort- 
gagees, and  within  five  minutes  thereafter  filed  the  deed  of 
general  assignment,  bearing  the  same  date,  as  that  on  which 
the  mortgages  were  acknowledged.  The  question  is  not 
whether  these  mortgages  are  valid,  but  whether  the  assign- 
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meat  can  be  upheld.  The  court  below  held,  taking  all  the 
&cta  into  consideration,  that  th^i^e  was  an  intention  to  pre- 
fer creditors :  that  the  mortgages  and  assignment  were  to  be 
treated  as  one  transaction ;  and  that  the  assignee  could  not 
hold  the  property,  therefore,  tmder  such  attempted  transfer. 
With  this  conclusion  we  do  not  feel  justified  in  interfering. 

It  is  proper,  however,  that  we  notice  some  of  the  more 
important  features  of  the  case,  which  counsel  claim  distin- 
guish it  from  that  above  cited.  One  of  the  mortgages  was 
made  to  Buckingham,  to  secure  a  debt  of  two  hundred  and 
fifty  dollars,  money  loaned.  He  testified  that  he  loaned  the 
money  "on  the  understanding  that  I  was  to  be  secured" — 
"  that  I  was  to  be  secured,  if  anything  happened."  This 
was  on  the  27th  of  September ;  but  witness  knew  nothing 
of  the  mortgage  until  December  28,  1861,  two  days  before 
he  was  sworn  as  a  witness.  The  other  mortgage  was  made 
to  one  Waters,  who  testifies  that  he  loaned  Friedlander 
$150,  August  17,  1861,  who  at  the  time  told  him  "  he 
would  make  him  secure."  The  mortgages  and  assignment 
were  all  acknowledged  and  filed  for  record  October  15, 
1861.  It  is  now  claimed  that  the  agreement  for  security 
between  Friedlander  and  the  mortgagees,  made  at  the  time 
of  the  respective  loans,  created  a  lien  in  equity,  good  against 
the  subsequent  assignment  for  the  benefit  of  creditors. 
That  a  valid  agreement  for  a  mortgage  may  be  specifically 
enforced  in  equity  against  a  party  or  subsequent  purchaser 
with  notice,  or  a  general  assignment  even,  we  do  not  con- 
trovert But  to  apply  the  rule,  there  must  be  an  agreement 
that  could  be  enforced.  Here,  giving  to  the  testimony  all 
that  can  be  claimed  for  it,  there  was  no  such  agreement 
We  are  not  aware  of  any  general  equity  principle  that  would 
enforce  it,  and  there  is  certainly  no  statutory  provision 
affording  a  remedy.  And  we  should  certainly  want  some 
very  clear  and  well  reasoned  case,  recognizing  the  right  to 
enforce  such  lien  under  a  verbal  contract  as  general  and 
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vague  as  in  this  instance — ^referring  to  no  specific  property 
— before  we^hould  be  inclined  to  follow  it  K  by  possi- 
bility the  case  could  be  found  and  followed,  it  would  be 
**  without  respect  or  veneration." 

The  case,  then,  is  unaffected  by  these  prior  understand- 
ings. K  any  rights  have  accrued  to  any  persons  under  the 
mortgages,  they  are  to  be  measured  by  those  instruments, 
and  not  by  the  vague  talk  which  preceded  their  execution. 

The  mortgages  bear  date  August  17  and  September  27, 
1861.  They  were  not  finally  executed  and  acknowledged, 
however,  until  October  15th  of  that  year.  The  assignment 
is  valid  on  its  face,  and  is,  in  all  respects,  a  complete  instru- 
ment of  itself.  It  is  now  claimed  that  the  giving  of  the 
mortgages  and  the  execution  of  the  assignment  are  separate 
knd  entirely  independent  acts,  and,  that  being  so,  there  was 
no  such  giving  of  preference  to  certain  creditors  as  should  in- 
validate the  assignment.  .  The  argument  is,  that  the  debtor, 
not  acting  in  view  of  a  general  assignment,  had  a  right  to 
prefer  his  creditors,  and  that  the  whole  &ce  of  the  transac- 
tion conclusively  rebuts  the  idea  that  these  mortgages  were 
a  part  of  the  final  assignment;  that  they  were  made  for  an 
honest,  legitimate  purpose,  and  long  before  insolvency  or 
the  expectation  thereof.  That  a  debtor  may,  in  good  faith, 
make  a  partial  assignment,  preferring  certain  creditors,  is 
not  denied.  But  when  the  whole  transaction  assumes  the 
character,  and  is,  in  legal  effect,  a  general  assignment,  he 
can  give  no  preference.  If  he  does,  the  attempted  transfer 
is  declared  void  by  the  statute.  And  whether,  in  this  case, 
these  mortgages  were  really  made  in  good  faith,  long  prior 
to  the  assignment ;  or  whether  they  were  written  out  or 
filled  up  by  the  mortgagor,  signed  by  and  retained  by  him 
awaiting  the  financial  complexion  of  the  coming  months, 
and  which  he  finally  concluded  to  and  did  use  at  the  same 
time  that  he  declared  his  insolvency,  are  questions  of  fact 
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passed  upon  by  the  court  below,  and  the  construction  put 
upon  them  we  are  not  prepared  to  gainsay. 

If  the  facts  of  this  case  brought  it  within  the  rule  recog- 
nized in  Fairbanks  v.  HayneSj  23  Pick.,  823,  and  Brown  v. 
Foster^  2  Met,  152,  we  should  most  unhesitatingly  uphold 
the  assignment.  To  our  mind,  however,  they  are  more 
nearly  assimilated  to  that  of  Perry  v.  Holden^  22  Pick,  269. 
True,  the  cases  are  not  precisely  similar,  and  yet  they  are  in 
principle  quite  analogous.  And  believing  that  the  court 
found  correctly  in  determining  that  these  instruments  were 
to  be  construed  together  as  parts  of  one  and  the  same 
transaction — as  an  assignment,  conveyance  and  disposition 
of  the  insolvent's  property — and  that  as  thus  construed  they 
were  not  valid  as  against  plaintiff,  the  judgment  stands 

Afltened. 


Dubuque  Female  College  v.  The  District  Township 
OP  THE  City  op  Dubuque. 

1.  OoNSTBUOnoN  OF  SCHOOL  LAW.  A  board  of  directors  of  a  school  district 
may,  under  §  8  and  the  provisions  of  §  I  of  chapter  52,  Laws  of  1858 
bind  the  corporation  by  contracts  entered  into  after  the  election  of  their 
successors  and  before  their  qualification. 

2.  Board  or  education:  curatiye  act.  The  Board  of  Education  has  power 
to  legalize  and  confirm  the  acts  of  de  facto  of&cers  acting  under  a  school 
law  which  has  been  declared  invalid. 

3.  Oobporation:  ratification  of  contract,  a  school  district  may,  through 
its  officers,  ratify  or  adopt  any  contract  made  by  officers  de  factOy  if  the 
officer  ratifying  such  unauthorized  contract  had  authority  to  bmd  the 
corporation ;  and  contracts  made  in  the  name  of  a  corporation,  before  it 
has  a  legal  existence,  may  be  so  ratified  and  adopted  after  it  is  incorporated. 
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Appeal  from  Dubiique  District  Court 

Saturday,  October  11. 

On  the  12th  day  of  November,  1868,  defendant  leased 
from  plaintiff  a  certain  building  known  as  a  Female  Col- 
lege "  for  a  school  of  a  high  grade,"  &a  By  the  terms  of 
the  lease  it  was  provided  that  if  the  electors  of  the  district 
at  the  election  on  the  second  Monday  in  March,  A.  D., 
1859,  determined  by  ballot  to  purchase  said  building  for 
$12,500,  the  lease  was  to  terminate  and  the  sale  to  be  mada 
This  agreement  was  signed  by  the  trustees  of  the  collie 
and  by  Wiltse,  Bissell  and  Cook  as  the  "  District  Board  of 
Directors  of  Township  of  city  of  Dubuque."  This  Board 
was  elected  on  the  first  Monday  in  May,  1858.  An  election 
was  held  as  contemplated  by  the  lease,  which  resulted  in 
favor  of  the  purchasa  A  deed  was  accordingly  made  for 
the  consideration  of  $12,500  of  date  March  17,  1859,  and 
a  mortgage  of  same  date  signed  by  the  same  Directors,  to 
secure  the  purchase  money.  This  action  is  brought  to 
foreclose  this  mortgage.  The  defense  is  a  want  of  power 
to  make  it  or  to  take  and  hold  the  property.  Decree  for 
plaintiff  and  defendant  appeala 

Burt,  AngeU  <t  Lyon  for  the  appellant,  contended :  1.  That 
the  referee  erred  in  finding  facts  in  the  case  not  embraced 
in  the  statement  of  &cts  agreed  upon.  2.  That  he  erred 
in  finding  that  the  Board  of  Education  legalized  the  exist- 
ence of  the  District  Township  of  Dubuque,  as  constituted 
by  the  act  of  March  12th,  1858 ;  parts  1  and  8,  school  laws 
of  Iowa.  8.  The  referee  erred  in  finding  that  the  District 
Township  of  Dubuque,  at  the  time  of  the  execution  of  the 
deed  from  the  plaintiff,  and  of  the  mortgage  claimed  on 
had  a  separate  existence  as  an  independent  school  district^ 
and  was  capable  of  receiving  title  and  executing  a  mort- 
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gage;  parts  8  and  18  of  the  school  laws;  Falconer  y.  Eig- 
ginSj  2  McLean  C.  C.  R,  196;  Fire  Department  of  New 
York  V.  Ki98^  10  Wend.,  266 ;  The  District  Township  of  the 
eity  of  Duimque  v.  The  city  of  Dubuque^  7  Iowa,  262 ;  High 
JSchoolj  <tc^  Clayton  County,  9  Id.,  175.  4.  The  referee 
erred  in  finding  that  H.  A.  WUtse,  F.  E.  Bissell  and  P.  B. 
Cook,  had  power  and  authority  to  make  the  purchase  and 
accept  die  deed,  and  execute  the  mortgage  claimed  on  as 
the  act  and  deed  of  this  defendant,  and  that  the  same  is  valid 
against  this  defendant  See  former  authorities  referred  to 
above.  4  Kent,  462  (marg.);  9  John.,  78;  Hoevbeck  v. 
WesArook,  Hobson,  88 ;  Ang.  k  Ames  Corporations,  §  176 ; 
Miller  v.  Chittenden  et  a2.,  2  Iowa,  815. 

Bissell  it  Shiras  for  the  appellee. 

Wright,  J. — The  directors,  Wiltse,  Bissell  and  Cook 
were  elected  in  May,  1868,  and  their  successors  on  the 
second  Monday  (14th)  o£  March,  1869.  By  the  8th  section 
of  chi^ter  62,  Laws  of  1868,  taken  in  connection  with  the 
provision  in  the  1st  section,  these  officers  were  elected  for 
one  year,  and  until  their  successors  were  elected  and  quali- 
fied. And  while,  therefore,  by  a  change  of  legislation 
their  successors  were  elected  prior  to  the  making  of  this 
contract,  yet  as  they  did  not  qualify  until  after,  (to  wit,  on 
the  19th  of  March,)  their  right  to  contract  thus  for,  is 
beyond  controversy. 

But  it  is  denied  that  the  district  had  any  existence  as  an 
independent  school  district,  or  that  it  was  capable  of  receiv* 
ing  a  title  or  executing  a  mortgage.  And  while  it  is 
conceded  that  this  power  existed  by  the  terms  of  the  act 
of  March  12th,  1868,  (ch.  62,  p.  67,)  yet  the  argument  is 
that  this  act  was  void  for  conflict  with  the  Constitution ; 
that  it  was  so  declared  by  this  court  (7  Iowa,  262);  and 
that  there  has  been  no  legislation  by  the  Oeneral  Assembly 
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or  Board  of  Education,  legalizing  the  acts  of  officers  in 
city  districts,  or  authorizing  their  formation,  or  at  least, 
none  prior  to  the  making  of  this  mortgage.  Arid  while  it 
is  also  admitted  that  tbe  district  was  organized  under  the 
act  of  March,  1858,  and  that  Wiltse  and  others  were  elected 
directors  under  that  act  and  organization,  yet  it  is  urged 
that  as  said  act  was  void,  so  was  that  election ;  and  that 
it  was  not  until  the  19th  of  March,  A.  D.,  1869,  when  the 
new  board  was  qualified,  that  officers  existed  capable  of 
making  a  contract.  The  deed  and  mortgage  being  void 
therefore,  as  appellant  insists,  it  is  further  claimed  that  they 
cannot  be  made  valid  by  ratification,  but  alone  by  a  new 
execution  and  delivery. 

The  city  of  Dubuque  was  a  separate  school  district  before 
the  act  of  March  12,  1858  (Laws  of  1857,  p.  354).  By  the 
act  of  1858,  each  civil  Township  was  declared  a  school  dis- 
trict, and  each  incorporated  city  including  the  territory 
annexed  thereto  for  school  purposes,  containing  not  less 
than  one  thousand  inhabitants,  was  invested  with  like 
corporate  powers — ^the  officers  therein  were  to  be  elected 
in  the  same  manner — ^were  to  possess  and  exerdse  the  same 
powers,  and  perform  the  same  duties  as  required  of  like 
officers  in  other  districts;  and  in  all  respects  such  (city) 
districts  were  subject  to  the  provisions  of  the  general  law, 
so  fiur  as  applicable.  This  act  was  declared  invalid  on  the 
9th  of  December,  1858.  On  the  15th  of  that  month  the 
Board  of  Education  declared  that  all  elections  which  had 
been  held — all  acts  done  and  contracts  made— any  tax 
levied — any  rights  acquired  under  said  act  of  March,  1858, 
were  legalized  and  confirmed  as  Ailly  and  effectually  as 
though  the  same  had  taken  place  under  legal  enactment 
December  24th,  1858,  a  general  school  law  was  passed  by  the 
Board  of  Education,  but  this  failed  to  contain  the  provision 
of  the  Act  of  12th  March  on  the  subject  of  incorporated 
oities  and  towns.    By  the  5th  section,  however,  '*  Ev«ry 
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scliool  district  which  is  now  or  may  hereafter  be  organ- 
ized in  this  State,"  is  made  a  body  corporate  by  the  name 
of  "  the  district  Township  of  in  the  County 

of  and  State  of  Iowa.''    On  the  same  day  an 

Act  was  passed  conferring  certain  powers  on  towns  and 
cities  for  school  purposes.  By  this  it  is  provided  that  any 
city  or  incorporated  town,  including  the  territory  annexed 
thereto  for  school  purposes,  may  constitute  a  separate  school 
district  At  the  request  of  ten  voters  the  municipal  autho- 
rities are  required  to  provide  for  the  taking  the  sense  of  the 
people  on  the  subject  within  the  contemplated  limits  by 
means  of  a  public  ballot.  Should  a  majority  vote  in  favor 
of  a  separate  organization,  an  early  day  is  to  be  fixed  for  the 
election  of  a  district  board,  having  the  same  general  powers, 
&c.,  as  attach  to  a  like  board  in  the  township  districts. 
This  board  is  to  consist  of  a  President,  Vice-President, 
Secretary,  Treasurer,  and  three  Directors. 

These  are  all  the  provisions  bearing  upon  the  question 
involved.  Under  this  last  act  the  city  of  Dubuque  did,  in 
February,  1859,  vote  in  favor  of  a  separate  organization, 
and  in  March  elected  a  board,  who  were  qualified  on  the 
19th  of  that  month.  In  giving  a  construction  to  these  acts, 
we  remark  that  we  think  it  was  competent  for  the  Board 
of  Education  to  legalize  and  confirm  the  acts  of  officers 
elected,  and  transacting  business,  under  that  declared  in- 
valid. They  were  officers  de  factOj  and  the  same  power 
which  the  Gteneral  Assembly  possesses  upon  general  sub- 
jects in  legalizing  and  confirming  the  acts  of  officers  or 
persons  in  the  discharge  of  any  particular  trust  or  duty, 
the  Board  of  Education  possesses  in  relation  to  common: 
schools  and  the  school  system.  The  question  is  whether 
this  power  has  been  exercised  in  this  particular  instance,  so 
far  as  to  continue  in  existence,  and  bring  the  districts  pro- 
vided for  in  the  1st  section  of  the  act  of  1858 — which  we 
style  the  dly  or  town  districts — without  action  on  the  part 
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of  the  municipal  authorities  and  people  to  organize  under 
the  Act  of  December  24th,  1868,  conferring  ''certain 
powers  on  cities  and  towns."  This  question  is  one  of  diffi- 
culty. Its  determination  is  not  necessary  from  the  view 
we  take  of  another  point  in  the  case,  and  as  we  should 
probably  not  be  unanimous  in.the  construction  to  be  given 
to  this  legislation,  we  deem  it  best  to  leave  it  open — and 
especially  so  as  from  our  peculiar  legislation  the  question 
is  of  but  little  practical  importance. 

The  other  question  is  whether  it  was  competent  for  the 
Board  elected  in  March,  1859,  to  ratify  and  adopt  the  act  of 
their  predecessors,  and  whether  this  has  been  done,  so  &t 
as  to  make  valid  and  binding  the  contract  and  mortgage 
touching  the  "  High  School  property."  And  upon  this 
subject  we  entertain  no  doubt  Without  referring  to  all 
these  acts,  it  is  sufficient  to  say  that  from  March  23,  1859, 
until  the  commencement  of  this  action  in  May  1861,  there 
was  one  unbroken  series  of  acts  recc^izmgthe  validity  of 
the  contract,  showing  that  the  property  was  in  the  posses- 
sion of  and  used  by  the  district  —  that  repairs  were  made 
upon  it  —  that  negotiations  were  carried  on  to  arrange  the 
debt  and  procure  time  for  its  payment  —  had  the  same 
insured — all  which  matters  appear  from  the  records  of  said 
board.  These  officers  had  authority  to  execute  this  mort- 
gage—  and  whatever  they  could  do  directly,  their  subse- 
quent ratification  would  legalize  and  make  valid.  The 
district  is  a  corporation  and  through  its  officers  it  could 
adopt  any  contract  of  those  acting  de  Jiicto — if  the  officers 
so  ratifying  the  unauthorized  act  had  authority  to  make 
such  contract 

Appellant  insists  however,  that  there  could  be  no  ratifica- 
tion, for  the  reason  that  the  corporation  for  which  these 
persons  assumed  to  act  had  no  existence  at  the  time  of  die 
oonveyance  and  deed,  and  that  the  authorities  on  the  sub* 
ject  of  ratification  all  refi^  to  existing  corporations.    Snob 
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is  not  our  understanding  of  the  rule.  It  is  well  settled 
that  a  board  may  accept  a  contract  by  a  vote  or  by  a  tacit 
and  implied  assent  And  the  same  rule  applies  to  the 
appointment  of  an  agent  by  a  corporation.  Barik  v.  Dand- 
ridgcj  12  Wheat,  83.  The  same  presumptions  are  applica- 
ble to  corporations  as  to  natural  persons.  Ang.  &  A.  Cor., 
§  284.  As  applicable,  see  Dunn  v.  Sl  Andrews  Church,  14 
John.,  118,  where  the  plaintiff  was  held  entitled  to  compen- 
sation for  his  services  without  proof  of  an  express  promise 
—  without  evidence  of  a  vote  appointing  him — but  upon 
the  ground  that  the  records  of  the  corporation  contained 
entries  of  the  payment  of  money  to  him  for  his  services 
from  which  an  implied  promise  was  found.  And  see  Mer- 
rick V.  The  Burlington  and  Warren  Plank  Hood  Company^ 
11  Iowa,  74. 

K  a  corporation  ratify  an  unauthorized  act  of  an  agent, 
then  as  in  the  case  of  natural  persons,  the  ratification  is 
equal  to  a  prior  authority.  And  an  act  done  before  may  be 
adopted  after  the  incorporation,  so  as  to  be  equally  binding 
and  conclusive.  As  a  natural  person  may  adopt  and  take 
the  benefit  of  an  act  in  relation  to  property  in  which  at  the 
time  of  its  occurrence  he  had  no  interest  whatever,  but  in 
which  he  subsequently  acquires  an  interest,  so  may  a  co^ 
poration  on  contracts  made  prior  to  its  existence.  The  two 
cases  of  Ooody  v.  Colchester  and  SUmer  <t  Valley  BaUway 
Company,  15  Eng.  L.  &  K,  696,  and  PreaiUm  v.  Liverpool, 
4kcj  Company,  7  Id.,  124,  are  in  point 

Affirmed* 
Vol.  XTTT.       71 
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Kurz  V.  Holbrook. 

KuRZ  Y.  Holbrook  et  al, 

1.  Plbadino  ububt.  Usurj  maj  be  set  up  in  an  answer  bj  allegatlonB  of 
facts  showing  that  illegal  interest  has  been  contracted  for,  without  being 
pleaded  in  express  terms. 

2.  Pbomissobt  noti:  indobskiihnt.  The  indorsement  of  a  promissoiy  note 
after  maturity  carries  with  it  all  equities  between  Uie  parties. 

Appeal  from  Dtibuque  City  Court 
Monday,  October  18. 
Ths  &ct8  will  be  found  in  the  opinion  of  the  court 
BisseU  A  Shiras  for  appellant 
Poor  J  Adams  <b  Oram  for  appellee. 

Baldwin,  C.  J.  — Holbrook,  one  of  the  respondents, 
purchased  a  lot  in  the  city  of  Dubuque  of  Joseph  and  Franz 
J.  Jaeggi,  and  gave  back  a  mortgage  to  secure  the  pur- 
chase-money. 

Upon  the  first  of  March,  1857,  the  interest  and  $100  of 
the  principal  was  paid,  leaving  the  balance  due,  $700.  The 
parties  then  agreed  to  extend  the  time  of  payment  one  year, 
the  defendant  agreeing  to  pay  20  per  cent  interest  The 
lot  was  purchased  for  the  Congregational  Society  of  Du- 
buque, and  the  trustees  thereof  gave  to  Jaeggi  their  note 
for  $70,  the  extra  interest  The  extension  expired,  and  the 
interest  and  extra  interest  was  not  paid.  Another  exten- 
sion was  then  agreed  upon  for  one  year,  at  twenty-five  per 
cent  interest)  and  the  trustees  again  gave  their  note  for 
$228,  the  same  including  the  extra  interest  for  two  years, 
and  some  $22  received  by  them  besides  the  interest 

On  the  22d  February,  1859,  one  Amsden,  in  behalf  of 
the  trustees,  paid  to  the  said  Jaeggi  $875,  lifting  the  $228 
note,  and  having  a  credit  of  $147  indorsed  on  the  principal 
On  the  first  day  of  March,  1860,  the  further  sum  of  $70  was 
paid  by  the  said  trustees,  and  this  amount  indorsed  upon 
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the  note.     Afterwards  the  note  and  mortgage  was  assigned 
to  plaintiflf,  who  brought  this  action  of  foreclosure. 

It  is  conceded  that  the  lot  was  purchased  by  the  respon- 
dent Holbrook,  for  the  use  of  the  Congregational  Society 
of  Dubuque,  and  that  this  association  is  the  party  at  interest 
in  this  proceeding.  The  defendants  set  up  in  their  answer 
the  payments  under  the  several  agreements,  of  the  extra 
interest,  and  claim  that  it  should  be  credited  upon  the 
principal  sum.  The  complainant  claims  that  he  was  not  a 
party  to  any  usurious  contract ;  that  the  defendants  haye 
&iled  to  plead  usury ;  and  that  the  payments  that  have  been 
made  should  not  be  credited  upon  the  note,  as  such  sums 
were  paid  in  consideration  of  the  extension ;  and  that  the 
court  erred  in  the  admission  of  evidence  to  show  usui*y, 
when  there  was  no  plea  to  sustain  the  same. 

Conceding  that  the  court  erred  in  the  admission  of  this 
evidence,  does  this  help  the  case  so  far  as  the  plaintiff  is 
cohcemed  ?  The  answer  of  defendants  sets  up  these  pay- 
ments, and  for  what  they  were  made,  and  this  is  not  replied 
to.  But  the  answer  is,  in  substance,  a  plea  of  usury.  It 
shows  that  the  original  payee  of  the  note  received  a  greater 
interest  than  the  law  allowed  him  to  take. 

The  plaintiff  took  the  note  after  it  became  due,  and  of 
course  subject  to  all  the  equities  between  the  original  parties. 
The  payments  made  by  the  trustees  were  for  the  benefit  of, 
and  should  have  been  credited  to,  Holbrook.  Independent 
of  this  question,  as  to  the  admissibility  of  the  evidence 
objected  to,  (and  we  are  not  prepared  to  say  the  court  erred 
in  its  admission,)  the  pleadings  show  plainly  that  there  wais 
an  unlawful  rate  of  interest  agreed  upon.  Therefore,  what- 
ever payments  were  made  by  Holbrook  himself  or  through 
the  trustees,  for  him,  the  law  applies  them  in  liquidation  of 
the  amount  legally  due.  The  court,  therefore,  did  not  err 
in  giving  the  defendant  credit  for  the  sums  thus  paid. 

Affirmed. 
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Wheeler  v.  Smith. 

Wheelbb  V.  Smith. 

L  DiP08inoN&  A  depontioa  taken  hy  one  party  may  be  used  in  eridenoe 

\}j  the  other;  following  Pelamourgea  y.  Clark,  9  Iowa,  1 ;  Crick  y.  M> 

CUrUic^  4  G.  Greene,  290. 
2.  Bills  or  BXOSPTiOKB:  praotioi.  The  Supreme  Court  will  not  consider 

inBtructions  or  ezceptious  to  evidence  which  are  not  by  bill  of  exceptions 

or  otherwise  made  a  part  of  the  record. 
8.  Obdbb  of  ETiraNOB.  The  Court  may  in  the  exercise  of  its  discretion 

receiTO  eridence  after  the  testimony  has  been  dosed;  and  the  Supreme 

Court  will  interfere  with  the  exercise  of  such  discretion  only  in  cases  of 

abuse. 
4  BviDKUUB  IH  BEFLBYiK.  In  an  action  of  repleyin  by  an  administrator  the 

plaintiff  may  explain  his  inventory  of  the  property  of  the  estate  he  repre- 

tents  by  parol  evidence  showing  that  it  embraces  the  proceeds  pf  a  sale 

of  the  property  in  controversy. 

Appeal  from  Winneshiek  District  Churl 
Monday,  October  18. 
Tapper  S  Clarheiox  appellant 
Nobh  A  Beckwith  for  appellee. 

Wwght,  J.  —  1.  The  court  did  not  err  in  permitting 
plaintiff  to  read  as  evidence  the  deposition  of  the  witness, 
Moses,  the  same  having  been  taken  at  the  instance  of  defend- 
ant Pdamourges  v.  Clarke  et  al,  9  Iowa,  1 ;  Crick  v.  Mc- 
Clintic,  4  G.  Greene,  290. 

%  We  give  no  attention  to  the  errors  assigned,  so  &r  as 
they  relate  to  instructions  given  or  revised,  and  the  recq>- 
tion  of  a  letter,  said  to  have  been  written  by  plaintiff  to  an 
agent,  for  the  reason  that  none  of  these  matters  are  so 
identified  by  the  bill  of  exceptions  or  otherwise  as  to  bring 
them  properly  before  us.  (This  acticm  was  commenced  in 
1867.)  Harmon  Y.  Chandler^  8  Iowa,  150 ;  Zetm  v.  Detrick^ 
Id.>  816;  Oreene  &  Stone  v.  McFadden  d:  Co^b  Id.,  549. 
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8.  The  action  was  replevin  —  plaintiff  died,  and  her  heir, 
and  executrix,  was  substituted.  It  seems  that  during  the 
argument  defendant's  counsel  insisted  that  the  property  in 
dispute  had  not  been  included  in  the  inventory  of  the  pro- 
perty of  decedent,  as  returned  by  the  executrix.  Plaintiflf 
claimed  that  it  was  Included,  and  proposed  to  show  that  the 
property  therein  included,  was  the  proceeds  of  the  sale  of 
the  property  in  dispute.  This  was  objected  to,  upon  the 
ground  that  the  testimony  was  closed,  and  that  it  was  not 
competent  to  thus  explain  the  record.  The  objection  was 
overruled,  and  the  testimony  received.  In  this  ruling  we 
see  no  such  error  as  to  justify  a  reversal  of  the  cause.  The 
time  of  receiving  the  testimony  was  within  the  discretion  of 
the  court,  and  there  was  no  abuse.  The  explanation  was 
entirely  competent 

AfiGlrmed. 


Ejenne  v.  Anderson,  Oamishee. 

1.  Rboobd  :  EYiDSNOi.  The  Supreme  Court  will  not  reyerse  a  cause  upon 
the  ground  that  the  yerdict  below  was  not  sustained  by  the  evidence  when 
all  the  evidence  is  not  presented  in  the  record. 

2.  pRAonoB  m  OABinsHMENT.  Under  §  3270  of  the  Revision  of  1860,  if 
issue  is  not  taken  upon  the  answer  of  a  garnishee  at  the  same  term  at 
which  it  is  filed,  the  garnishee  is  entitled  to  notice  before  further  proceed- 
ings are  had ;  but  such  notice  is  unnecessary  where  there  is  a  voluntary 
appearance  either  in  person  or  by  attorney. 

Appeal  from  the  Dubuque  District  Court 

Monday,  October  18. 

Holgden  A  OoveU  for  appellant 

Burt,  Angel  <b  Lyon  for  appellee. 
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Wright,  J.  —  Plaintiff  had  judgment  against  one  Jack- 
son and  garnished  Anderson  as  the  debtor  of  said  judgment 
defendant.  Issue  was  taken  upon  the  answer  of  the  gar- 
nishee, which  was  submitted  to  a  jury,  and  determined  in 
favor  of  plaintiff.  From  the  bill  of  exceptions  it  appears 
that  Jackson  held  a  judgment  against  Logan  &  Fleming, 
which  he  authorized  his  attorneys  to  assign  to  Anderson  in 
trust  for  certain  judgment  creditors  of  him,  the  said  Jack- 
son. The  attorneys  made  the  assignment,  showing  that  it 
was  for  the  benefit,  among  others,  of  the  present  plaintiff. 
A  portion  of  this  judgment  was  collected  and  paid  to  the 
trustee,  for  which  he  gave  a  receipt — "which  receipt,"  to 
use  the  language  of  the  record,  "  was  offered  in  evidence." 
We  find  no  such  paper  in  the  transcript,  however.  The 
point  most  relied  upon  for  reversal  is,  that  the  evidence 
offered  did  not  justify  the  verdict  Whether  it  did  or  not, 
we  cannot  determine,  without  having  the  testimony  all 
before  us.  This  is  an  elemental  principle  in  an  appellate 
tribunal,  and  only  needs  to  be  stated.  That  a  portion  of 
the  testimony  is  omitted,  and  especially  a  paper  of  such 
manifest  importance  as  this  receipt,  preludes  the  examina- 
tion of  the  point  made. 

It  is  urged,  however,  that  a  new  trial  should  have  been 
granted,  because  defendant's  attorney  neglected  his  defense 
and  he  (  defendant)  did  not  know  that  issue  had  been  taken 
on  his  answer. 

Our  opinion  is,  that  under  §  8270,  of  Revision,  where  the 
issue  is  not  taken  upon  an  answer  at  the  same  term  it  is 
filed,  thg  garnishee  is  entitled  to  notice.  But  such  notice  is 
unnecessary  where  he  makes  a  voluntary  appearance  in 
person,  or  by  attorney.  The  record  shows  that  in  this  caae 
the  garnishee  did  appear  by  attorney  at  the  time  of  trial 
That  this  attorney  neglected  the  defense,  so  far  as  to  justify 
the  court  in  setting  aside  the  verdict  and  granting  a  new 
trial,  there  is  no  showing  whatever.    We  have  only  to  add 
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that  while  it  is  not  improbable  that  this  judgment  may 
work  a  hardship  to  appellant,  we  cannot  disturb  it  without 
violating  what  we  regard  as  well-settled  principles. 

Affirmed. 


Pelton  v.  Pbescott  et  al 


1.  Pbomissort  notb:  alteration:  sbouritt.  a  new  consideration  is  not 
essential  to  support  an  assent  by  a  security  to  an  alteration  in  the  date 
and  amount  of  a  promissory  note,  whether  such  an  assent  be  expressed, 
either  before  or  after  the  alteration  is  actually  made. 

Appeal  from  Clayton  District  Court 

Monday,  October  13. 

For  the  &cts,  see  the  opinion. 

J,  0.  Crosby  for  the  appellant 

1.  The  alterations  of  the  note  by  Pelton,  by  adding  the 
sum  of  $68,  and  changing  the  date  without  the  knowledge 
or  consent  of  appellant,  not  only  rendered  the  note  void, 
but  completely  extinguished  the  consideration  for  which 
it  was  given.  Newell  v.  Mayherry^  3  Leigh,  260 ;  Wheelock 
V.  Freeman,  13  Pick.,  165 ;  Mills  v.  Starr,  2  Bailey,  359 ; 
Whitman  v.  Fry,  10  Miss.,  348;  Stevens  v.  Graham,  7 
Serg.  &  Eawle,  505 ;  U,  S  Bank  v.  Russell,  3  Yeates,  391 ; 
19  Johnson,  391;  17  Wend.,  238;  24  Id.,  374;  2  N.  EL, 
543;  Master  v.  Miller,  1  Smith's  L.  C,  458;  Bank  of  Lime- 
stone  Y.  Penick,  5  Monr.,  31 ;  Chitty  on  Bills,  204. 

2.  Appellant  being  surety,  the  note  was  his  undertaking 
to  answer  for  the  debt  or  default  of  another.    After  plain- 
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tiff  had  made  the  note  void  by  altering  it,  any  sabaeqnent 
assent  would  be  a  new  and  different  contract,  and  most  not 
only  have  a  consideration  to  support  it,  but  being  within 
the  statute  of  frauds,  must  be  in  writing.  Code,  §  4007, 
sub.  8 ;  Cockshot  v.  Bennett,  2  Term  R,  763 ;  Payne  y.  Eden, 
8  Caines,  218;  Choffee  v.  Thxmias,  7  Cow.,  858. 

Noble  <t  Beckmth  for  the  appellee.^ 

The  only  question  raised  by  the  record  is,  whether  the 
alteration  of  a  note  without  the  knowledge  of  the  maker 
at  the  time  of  the  alteration,  wholly  vitiates  the  note. 
There  is  no  case  which  goes  to  the  extent  claimed  by  the 
appellants.  Chit.  Bills,  207 ;  1  G.  Greene,  74,  157,  167  ; 
May  V.  DeavoTj  1  Iowa,  121 ;  Conrad  A  Co.  v.  Baldmn,  3 
Iowa,  207 ;  Fruher  v.  Qeeseeker,  5  Iowa,  472 ;  Sperey.  Fori- 
ner,  6  Id.,  558. 

Wright,  J.  —  To  the  plaintiff's  petition,  which  is  upon 
a  promissory  nt)te,  one  of  the  defendants  answered,  that 
since  the  signing  of  the  same,  it  had  been  altered  without 
his  knowledge  or  consent,  as  follows :  the  date  from  De- 
cember 20,  1855,  to  February  20, 1856,  and  the  amount 
from  $400  to  $468.  On  the  trial,  it  was  shown  that  these 
alterations  had  been  made  by  plaintiff  after  the  execution 
and  delivery  of  the  note  without  defendant's  knowledge, 
who  signed  the  same  as  surety.  An  instruction  was  asked 
to  the  effect,  that  if  the  note  was  signed  by  the  defendant 
as  surety,  and  if  after  this,  the  payee  altered  the  same  in 
the  particulars  above  specified,  without  the  surety's  know- 
ledge, then  the  surety  was  discharged,  although  he  after- 
wards assented,  unless  such  subsequent  assent  was  founded 
upon  some  new  condition.  This  was  refused,  and  the 
refusal  is  now  assigned  as  error. 

The  record  does  not  profess  to  disclose  all  the  testimony, 
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and  we  are  simply  asked  to  determine  whether  a  new  con- 
sideration was  necessary  to  support  the  subsequent  assent 
of  the  surety  to  the  alterations  shown  to  have  been  made 
by  the  payee  in  the  note.  And  this  point  we  think  was 
ruled  correctly  by  the  court  below.  If  the  alterations  had 
been  made  with  his  knowledge  and  consent,  it  is  very  clear 
that  the  note  would  not  have  been  void.  {Orimsiead  v. 
Briggsy  4  Iowa,  559.)  JTor  is  the  rule  diflFerent  where  the 
assent  is  subsequently  given.  Thus,  suppose  the  alteration 
is  made  to  correct  a  mistake,  (Chitty  on  Bills,  207,)  no  new 
consideration  is  necessary  to  support  the  assent  afterwards 
given.  And  for  anything  that  appears,  these  changes  were 
made  between  the  payee  and  the  principal  to  correct  a  mis- 
take, all  of  which  was  subsequently  ratified  and  concurred 
in  by  the  surety.  What  would  amount  to  a  ratification  is 
another  question,  not  now  presented  for  our  consideration. 
It  did  arise  in  Sands  v.  The  People,  8  Gil.,  327;  cited  by 
appellants,  but  that  case  has  no  application  in  thia  And 
so  we  may  remark  that  WTieelock  v.  Freeman,  13  Pick.,  165, 
decides  nothing  bearing  upon  this  question.  There  the 
only  point  was  whether  the  cutting  off  the  memorandum 
attached  to  the  notes  by  payee,  was  a  material  alteration. 
In  this  case,  the  materiality  of  the  alterations  is  not  denied. 
And  the  same  remark  in  substance  applies  to  Woodworih 
V.  Bank  of  America^  19  John.,  391.  For  there,  as  appli- 
cable, ever  so  remotely  to  the  point  under  discussion,  it  is 
only  decided  that  every  alteration  of  a  note  by  the  maker, 
in  respect  to  the  place  of  payment,  or  any  alteration  of  the 
contract  of  the  indorser,  in  a  part  which  may  in  any  event 
become  material  without  his  consent,  discharges  his  lia- 
bility. But  the  instruction  in  this  case  implies  assent 
Nor  do  the  cases  of  Newell  v.  Mayherry,  2  Leigh,  250; 
MUh  V.  Starr,  2  Bailey,  359  ;  Stevens  v.  Graham,  7  S.  &  R, 
508 ;  Bowers  v.  Jewell,  2  N.  H.,  543,  have  any  greater  per- 
tinency to  the  question  here  involved.  Upoii  this  point, 
Vol.  Xm.        72 
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however,  see  Speake  v.  United  Slates,  9  Cranch,  98 ;    Wooley 
V.  Constant,  4  John.,  54 ;  Kirwin^s  Case,  8  Cow.,  118. 

Affirmed. 


}f  5]5l  Notes,  Administrator,  v.  Horb  et  al 


1.  Rroord  :  MiSTAKB.  When  the  Register  in  recording  a  mortgage,  whidi 
oonyeyed  two  tracts  of  land,  entered  in  the  column  for  descriptiona,  in 
the  index  book,  a  description  of  but  one  of  them,  it  was  held : — 

1.  That  the  record  was  not  constructiye  notice  to  subsequent  purdia- 
sers  or  incumbrancers  as  to  the  tract  the  description  of  which  waa 
omitted:  following  Scoksv.  WUtsey^  11  Iowa,  261. 

2.  That  the  consequences  of  the  omission  of  the  Recorder  to  correcUj 
describe  the  property  conveyed  fall  upon  the  first  mortgagee  and  not 
upon  subsequent  incumbrancers,  following  Bradford  v.  MiXkr  etal^lt 
Iowa,   14. 

Appeal  from  Dvbuque  District  Court 
Monday,  October  13. 

The  statement  of  facts  will  be  found  in  the  opinion. 

H,  H,  DiUon  for  the  appellant,  relied  upon  Sanger  v. 
Crojgue,  10  Verm.,  555 ;  Jennings  v.  Wood,  20  Ohio,  266 ; 
6  Bac.  Abr.,  837 ;  Rogers  v.  Adams,  8  Verm.,  172 ;  Scales 
V.  Wiltsey,  11  Iowa,  261. 

D.  N.  Cooler/  for  the  appellee,  relied  upon  1  Rand.,  102 ; 
2  Greenl.  Cr.,  546 ;  14  Verm.,  14,  and  the  authorities  there 
cited. 

Lowe,  J. — The  case  involves  the  following  questions 
under  the  Registry  Act  of  the  Code  of  1851.  The  plain- 
tiff's mortgage  was  upon  two  distinct  tracts  of  land,  part  of 
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W.  half  of  the  S.  E.  fractional  quarter  of  section  85,  Town- 
ship 90,  Range  2  E.,  and  Lot  1,  being  the  East  half  of  the 
same  quarter  section.  The  Register,  in  recording  this 
mortgage,  omitted  in  the  index  or  entry-book  to  give  any 
description  whatever  of  the  last  of  these  two  tracts  while 
he  did  describe  in  the  column  set  apart  for  that  purpose, 
the  first  in  the  manner  above  set  forth.  Two  of  the  de- 
fendants, Dillon  and  Snivley,  were  junior  mortgagees  upon 
the  last  tract  They  filed  their  answers  in  the  nature  of  a 
cross-bill,  setting  up  their  claims  under  their  respective 
mortgages,  denying  that  plaintiff's  mortgage  had  been 
legally  or  suflSciently  recorded,  to  impart  to  them  any  con- 
structive notice,  and  also  denying  any  actual  notice  of  the 
plaintiff  s  mortgage  lien. 

The  court,  however,  held  in  favor  of  plaintiff's  priority 
of  lien  to  both  tracts,  and  rendered  a  judgment  of  fore- 
closure accordingly. 

Upon  the  foregoing  &ct3  two  questions  are  prescribed. 
First  Did  the  plaintiff's  mortgage,  as  indexed  and  recorded 
impart  constructive  notice  to  subsequent  purchasers  or 
incumbrancers,  as  respects  the  tract  of  land  last  described? 
If  not,  upon  which  of  the  parties  must  the  consequences  of 
such  misprison  on  the  part  of  the  recorder  fall  ? 

In  regard  to  the  first  of  these  questions,  we  are  inclined 
to  give  a  negative  answer.  Finding  one  tract  of  land  duly 
described  in  the  general  index,  and  that  not  answering  to 
the  one  which  the  searcher  for  incumbrances  was  investi- 
gating, and  there  being  nothing  to  indicate  that  there  was 
a  second  tract  included  in  the  same  mortgage,  or  no  other 
note  or  memorandum  that  would  put  a  reasonably  cautious 
person  upon  inquiry,  we  think  the  case  falls  fairly  within 
the  principle  and  reasoning  of  the  rule  established  in  the 
case  of  Scales  v.  Wiltsey,  et  ai,  11  Iowa,  261. 

As  respects  the  second  question,  we  decide  that  also 
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against  the  plaintiff,  upon  the  authority  of  the  case  of  MSkr 
V.  Bradford  et  al,  12  Iowa,  14. 
The  judgment  below  will  be  reversed,  and  the  cause 

remanded. 

Beversed. 


Betts  v.  Fabrkll. 


1.  QiTBsnoKS  NOT  RAISED  BELOW.  The  Supreme  Court  will  not  consider  ques 
tions  not  raised  in,  and  passed  upon  bj,  the  court  below. 

Appeal  from  Winneshiek  District  Court 

Monday,  Octobkr  13. 

S.  A.  Tapper  for  appellant 

E.  E.  Cooley  for  appellee. 

Lowe,  J. — ^Trespass  for  entering  and  breaking  the  close 
of  plaintiflF.  Trial  before  a  magistrate,  and  judgment  for 
plaintiff— appeal  to  the  District  Court,  and  second  judgment 
for  plaintiff— no  exceptions  whatever  taken  to  any  ruling 
of  the  court 

In  this  court,  the  defendant  assigns  for  error,  for  the  first 
time,  that  the  plaintiff  was  permitted  to  amend  his  petition 
in  the  District  Court — claiming  in  argument  that  such 
amendment  had  the  effect  to  change  the  cause  of  action. 
A  comparison  of  the  two  petitions  shows  that  such  is  not 
the  fact  They  are  substantially  the  same,  the  last  being  a 
little  more  specific  than  the  first  Besides,  no  objection 
was  made  to  such  amendment  at  the  time — the  defendant 
went  to  trial  on  the  issues  as  made.    He  cannot  raise  the 

objection  for  the  first  time  in  this  court 

Affirmed. 
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1.  Ybuiimd  answkb  Df  OHAHOEBT.  A  swom  answoF  in  chanoery  denying 
the  allegations  of  the  petition,  places  the  onus  of  supporting  such  allega- 
tions upon  the  complainant ;  but  the  old  rule  requiring  the  evidence  of 
two  witnesses,  or  of  one  witness  and  strong  corroborating  droomstanoes 
to  sustain  allegations  on  which  issue  is  thus  joined  does  not  obtain  under 
the  system  of  procedure  m  this  State. 

3.  AamemcBNT  fob  bbnbfit  of  onEDiroBa  To  render  a  transfer  of  property 
Toid  on  the  ground  that  it  is  a  general  assignment  in  which  creditors  are 
preferred,  it  must  appear  that  the  transfer  was  made  with  an  intent  to 
giye  a  preference  to  creditors,  and  in  view  of  insolyency. 

8.  Sams  :  bytoenob.  The  sufficiency  of  evidence  to  show  a  general  assign- 
ment invalid  as  preferring  creditors  considered  and  determined. 

Appeal  from  Dubitque  City  Court 

Monday,  October  18. 

For  the  facts  see  the  opinion. 

Mills  <t  Son  for  appellants. 

JE.  McOsney  for  appellees. 

Lowe,  J. — A  chancery  proceeding  in  which  a  decree 
was  rendered  for  plaintiflfe,  and  defendants  appealed. 

In  April,  1860,  N.  L.  Alden  and  one  Isaac  Blanchard 
formed  a  limited  partnership  in  the  boot  and  shoe  business 
in  the  city  of  Dubuque,  under  the  name  of  N.  L.  Alden, 
the  general  and  business  partner.  Afterwards,  stock  to  the 
amount  of  four  or  five  thousand  dollars,  was  purchased  of 
Isaac  Alden,  of  Stoughton,  Mas&,  for  which  notes  were 
given  by  N.  L.  Alden.  This  amount  was  reduced  by 
payments  to  $S,061.92,  when  the  notes  were  assigned  to 
Bradford  Blanchard.  In  September,  1861,  the  said  Blan- 
chard went  to  Dubuque,  to  collect  the  amount  due  on  saia 
notea  Finding  the  firm  unable  to  pay,  he  spoke  of  attach- 
ing their  stock  of  goods,  but  was  persuaded  to  accept  Uie 
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goods  at  private  sale  for  his  claim,  at  invoice  prices.  On 
taking  an  account  of  the  goods  on  hand,  the  invoice 
amounted  to  $3,425.90,  being  $377.98  more  than  the  said 
Blanchard's  claim.  This  excess  was  paid  to  the  firm  in 
cash,  and  their  notes  delivered  up.  Blanchard  placed  the 
goods  in  the  possession  of  the  said  N.  L.  Alden,  to  act  as 
his  agent  in  the  sale  of  the  same. 

After  this,  in  January,  1862,  the  plaintiflF  in  this  suit  ob- 
tained a  judgment  at  law  against  said  firm  for  $157.00.  An 
execution  being  returned  nulla  bona  on  said  judgment, 
the  plaintiffs  commenced  this  suit  in  chancery  to  set  aside  the 
sale  of  goods  from  the  firm  aforesaid  to  the  said  Blanchard, 
and  to  subject  the  same  to  the  payment  of  their  judgment, 
upon  the  alleged  ground  that  the  firm  was  insolvent  or 
contemplated  insolvency,  and  had  made  this  sale  of  their 
stock  of  goods  with  intent  of  giving  a  preference  to  the  said 
Blanchard  over  other  creditors  of  such  partnership.  There 
is  no  question,  if  this  charge  is  true  in  fact,  but  that  the 
sale  aforesaid,  under  section  1893  of  the  Revision  of  1860, 
is  vitiated,  and  should  be  set  aside.  The  only  point  of 
controversy,  therefore,  is,  whether  in  the  condition  of  the 
pleadings  and  the  evidence  submitted,  we  are  authorized  to 
say  that  the  above  allegation  is  true. 

The  petition  is  verified  and  calls  for  sworn  answers, 
which  were  made,  denying  most  pointedly  that  the  sale  to 
Blanchard  was  made  to  give  a  preference  to  him  over  the 
plaintiflfe  or  other  creditors,  but  that  it  was  made  in  good 
faith  to  pay  a  firm  debt,  and  not  a  debt  existing  against  N. 
L.  Alden,  as  an  individual.  The  defendant^  Alden,  denies 
that  he  was  totally  insolvent,  or  that  the  firm  contemplated 
insolvency.  The  defendant  Blanchard  denies  all  know- 
ledge of  such  insolvency,  or  contemplation  of  insolvency, 
and  claims  to  have  acted  in  entire  good  £Edtb,  and  allowed 
a  ftdl  equivalent  for  said  goods. 
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Under  our  changed  or  new  system  of  procedure,  the  rule 
which  requires  two  witnesses  or  one  witness  and  strong 
corroborating  circumstances  to  overcome  a  verified  answer 
in  chancery,  is  not  recognized  and  does  not  now  obtain, 
and  although  such  proof  is  not  required  to  be  greater  on 
the  side  of  the  adverse  party  in  consequence  of  the  verifica- 
tions of  the  answers,  still  the  denials  which  they  contain 
do  throw  upon  the  plainti&  the  onita  of  sustaining  by  com- 
petent proof  the  material  charges  which  constitute  the  basis 
of  his  prayer  for  relief.  In  this  we  think  he  has  foiled. 
The  only  evidence  oflFered  is  the  deposition  of  the  defend- 
ant, N.  L.  Alden. 

He  may  be  considered  as  having  proved  his  own  insol- 
vency, and  perhaps  that  of  the  firm,  especially  when  taken 
in  connection  with  the  return  on  the  execution, — "no 
property  found."  But  aside  from  this,  he  testifies  to  no  fisict 
or  circumstance  even  tending  to  show  that  the  sale  of  these 
goods  to  Blanchard  was  made  with  the  intent  of  giving  a 
preference  to  him  over  the  other  creditors  of  the  partnership. 
It  is  no  less  important  to  prove  this  allegation  than  that  of 
insolve^jcy.  The  two  things  must  concur  in  order  to  con- 
travene the  policy  of  the  statute  on  this  subject,  and  obtain 
the  relief  sought 

So  far  as  the  evidence  shows,  there  were  no  creditors, 
except  the  plaintiff  in  this  case,  and  the  defendant,  Blan- 
chard. The  goods  sold  for  more  than  enough  to  liquidate 
both  claims.  There  was,  therefore,  the  absence  of  all  motive 
to  do  what  the  plaintiff  charge  in  their  bill  they  did  do. 
At  all  events,  to  prove  simply  a  sale  and  insolvency,  with- 
out more,  will  not  entitle  the  plainti£&  to  the  relief  asked. 
There  must  be  some  evidence  to  indicate  to  the  mind  of 
the  court  that  the  parties  intended  to  interfere  with  Uie 
rights  of  other  creditors. 

We  think  that,  in  hearing  the  cause  upon  the  pleadings 
and  evidence  submitted,  the  plaintiff's  bill  should  have  ^ 
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■  '  *  ■ 

been  dismissed,  at  their  oosta    Sach  an  ord^  will  ik>w  be 

made  in  this  court 

Beversed. 


Wadsworth  &  Wells  v.  Chekney  &  Stinson. 

L  AjfSBrDiaMT:  attaohmbnt.  A  petition  or  affidavit  for  ao  attecdunent  nu^ 
be  amended  and  after  amendment  the  i^aintiff  is  not  preslodioed  bj  the 
defect  corrected ;  neither  is  it  necessary  to  issue  and  levjanew  wiHopoii 
the  property  attached. 

S.  WRiTOFATTAOHMBirT.  It  js  Apt  neoessaiy  In  a  writ  of  attarhmftnt  to  recite 
the  cause  set  out  in  the  petition. 

Appeal  from  Floyd  District  Court 
Monday,  October  18. 

This  oause  was  before  this  court  at  the  December  tenn, 
1859.  A  statement  of  the  case  is  given  by  the  court :  see 
the  opinion  as  reported  in  10  Iowa,  258.  * 

Upon  the  reversal  of  the  judgment,  a  procedendo  issued, 
and  when  the  cause  was  again  docketed  for  trial,  the  defiui- 
dant  moved  to  discontinue;  pending  which  motion  an 
amended  petition  was  filed.  The  motion  to  discontinue,  as 
well  as  a  motion  to  strike  the  amended  petition  fix)m  the 
files,  were  each  overruled.  A  motion  to  quash  the  attach- 
ment, and  a  demurrer  to  the  amended  petition,  were  each 
sustained.    Judgment  for  defendant — ^plaintiff  appeals. 

C.  0.  Nourae  and  Q.  0.  A  R  G.  Eemeger  for  tlie  appel- 
lants. 

1.  That  the  writ  does  not  recite  the  grounds  of  attach- 
ment is  ImmateriaL  Ha^  Jk  Blanchard  v.  Oorly^  8  fovi^ 
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208.  2.  An  amendment  of  the  affidavit  for  the  attachment 
cures  the  defect,  without  prejudice  to  the  plaintiff  Graves 
V  Cbfe,  1  G.  Greene,  406;  McOam  v.  Scott  et  al.^  7  Iowa, 
404;  Code  of  1851,  §  2511 ;  Bebb  v.  Preston,  8  Iowa,  825; 
Harkins  v.  Edwards  Jk  Turner,  1  Iowa,  296.  3.  Under  the 
old  practice,  the  affidavit  was  sufficient  Pitkins  v.  Boyd,  2 
G.  Greene,  255 ;  Chittenden  <t  Co.  v.  Hobbs  et  al.,  9  Iowa, 
417 ;  Bates  v.  Robinson,  8  Iowa,  818.  4.  None  of  the  causes 
of  demurrer  assigned  relate  to  the  sufficiency  in  law  of  a 
single  allegation  in  the  answer.  Code  of  1851,  §  1784; 
Hunt  V.  Collins,  4  Iowa,  56;  HoUoway  v.  Herryford,  9 
Iowa,  856. 

S,  B,  Starr  and  L,  L.  Ainstvorth  for  the  appellee,  con- 
tended that  an  amendment  substituting  a  new  cause  for 
attachment  cannot  be  allowed.  Bads  v.  Pitkin,  8  G.  Greene, 
77 ;  Tiffany  v.  Ghver,  Id.,  887 ;  Queen  v.  Oriffith  et  ai.,  4 
Id.,  118 ;  Dawson  v.  Jewett,  Id.,  157;  Wadsworth  &  Wells 
V.  Cheeney  Jk  Stinson,  10  Iowa,  258. 

Baldwin,  C.  J.  —  The  action  of  the  District  Court  in 
overruling  the  defendants*  motion  to  discontinue,  and  to 
strike  the  amended  petition  from  the  files  is  not  appealed 
from.  This  ruling  is  not  assigned  as  error.  It  is  useless  to 
consider  the  argument  of  the  defendants  against  the  correct- 
ness of  this  ruling,  as  long  as  thej  resist  a  reversal  of  the 
cause. 

The  errors  assigned  relate  to  the  motion  to  dissolve,  and 
the  demurrer  to  the  amended  petition. 

If  the  attachment  cannot  be  sustained,  the  whole  pro- 
ceedings of  the  plaintiffs'  fall  to  the  ground.  When  the 
original  petition  was  filed  the  debt  was  not  due,  and  the 
plaintiffs'  action  could  be  maintained  only  under  the  pro- 
vision of  the  statute,  which  authorizes  the  issuance  of  a  writ 
of  attachment  upon  a  debt  not  due. 
Vol.  Xm.        73 
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The  judgment  of  the  District  Court,  upon  the  former 
appeal,  was  reversed  and  remanded  for  further  proceedings, 
upon  the  ground  that  the  allegations  in  the  amended  peti- 
tion were  in  the  present  tense,  and  did  not  relate  back  to 
the  state  of  facts  existing  at  the  commencement  of  the  suit 

An  amended  petition  was  filed  after  the  cause  was  re- 
manded, obviating  this  defect.  The  court  overruled  a 
motion  to  strike  this  amended  petition  from  the  files.  This 
action  of  the  court  was  not  appealed  from,  and  it  is  not  now 
a  question  for  us  to  determine  whether  this  amendment 
could  be  made  or  not  at  that  stage  of  the  proceedings. 

The  first  cause  assigned  in  the  motion  to  quash  the  attach- 
ment is,  that  the  writ  does  not  recite  the  causes  allied  in 
the  plaintiff'  amended  petition,  as  a  ground  for  issuing  the 
same.  There  can  be  no  question  as  to  the  right  of  the 
plaintiff  to  amend  his  petition,  or  the  affidavit  upon  which 
the  attachment  is  based,  upon  such  terms  as  the  court  may 
impose,  and  in  case  of  such  amendment,  the  party  shall  not 
be  prejudiced  by  such  defect  See  §  2511,  Code;  ifcOam 
V.  Scott  et  al.,  7  Iowa,  404. 

In  the  original  and  amended  petition  the  causes  for  the 
attachment  were  the  same,  to  wit :  the  fraudulent  disposal 
of  the  defendants'  property.  The  original  petition  was 
defective,  in  not  stating  that  the  debt  was  not  due.  By  the 
amended  petition  this  defect  was  cured.  The  plaintiff^  by 
this  amended  pleading,  did  not  withdraw  the  original  cause 
of  action,  and  allege  a  new  and  distinct  one.  There  was, 
therefore,  no  occasion  for  the  issuance  of  a  new  writ  The 
property  was  held  under  the  old  writ  until  released  by  the 
proper  order  of  the  court 

But  in  addition  to  this  view  of  the  case,  we  think  the 
attachment  should  not  be  dissolved  on  this  account,  because 
it  is  not  necessary,  under  the  ruling  of  this  court,  that  the 
causes  for  the  issuance  of  the  attachment  should  be  stated 
in  the  writ    See  Hays  Jt  Blanchard  v.  Chrly,  8  Iowa,  208. 
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There  are  several  other  causes  assigned  in  the  motion  to 
quash ;  but  they  present  no  such  objections  as  would  justify 
the  court  in  its  ruling. 

It  is  claimed  under  the  demurrer  that  the  amended  peti 
tion  is  inconsistent  with  the  original  one.  The  same 
objections  are  in  substance  made  by  the  demurrer  as 
under  the  motion  to  quash,  neither  of  which  should  have 
been  sustained. 

Beversed. 


Labson  v.  Reynolds  &  Packard. 

1.  GoNYXTANOB  OF  HOXBSTBAD.    A  oonToyaiice  of  the  homestead  bj  the 

husband  without  the  conourrenoe  of  the  wife  is  void. 
3.  Saxb:  dbath  of  thb  wife.  When  the  husband  executed  a  mortgage^ 
oonyeying  the  homestead,  without  the  concurrence  of  the  wife,  and  the 
wife  subsequentljdied,  after  which  the  husband  was  again  married;  and 
after  the  second  marriage,  the  husband  permitted  a  decree  to  be  entered 
bj  default,  foreclosing  the  mortgage,  m  an  action  to  which  the  second 
wife  was  not  made  a  party,  it  was  held : 

1.  That  the  oonyeyance  made  by  the  husband  without  the  concur* 
renoe  of  the  first  wife  was  inyalid,  and  did  not  operate  to  preclude  the 
right  of  homestead  in  the  second  wife. 

3.  That  the  decree  was  conclusive  as  to  the  husband,  but  did  not  bind 
the  second  wife,  for  the  reason  that  she  was  not  a  party  to  the  pro- 
ceeding. 

3.  Sajcc:  wife  ▲  pabtt.  While  the  wife  is  not  a  necessary  party  to  pio* 
oeedings  relating  to  the  homestead,  she  will  not,  when  not  made  &  party, 
be  estopped  by  a  decree  foreclosing  a  mortgage  thereof  executod  by  the 
husband  alone,  neither  can  she  be  ousted  firom  the  possession  by  *  flilo 
made  under  such  a  decree. 
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Appeal  from   Winnesheik  District  Court. 

Tuesday,  October  14. 

On  the  25th  of  September,  1866,  the  complainant  was 
seised  in  fee  of  the  N.  W.  quarter  of  the  N.  R  quarter  of 
section  9,  township  98,  range  7,'  and  occupied  the  same  as 
a  homestead,  with  his  wife  and  children.  On  that  day,  he 
bought  of  one  Dow,  certain  other  real  estate,  and  to  secure 
the  purchase  money,  made  a  mortgage  upon  the  property 
so  purchased,  together  with  other  land,  including  the  said 
homestead.  This  mortgage  was  signed  by  complainant, 
but  not  by  his  wife.  Dow  sold  the  mortgage  to  Packard, 
who  commenced  his  action  to  foreclose  the  same  on  the 
19th  of  September,  1859.  The  notice  was  served  by  copy 
left  with  a  member  of  complainant's  family,  &c,  A  decree 
of  foreclosure  was  entered  by  default,  in  October,  1859. 
A  special  execution  issued,  November  22,  1859,  and  there- 
under, on  the  81st  of  December,  all  the  mortgaged  pro- 
perty was  sold  to  Packard,  and  a  deed  made  by  the  sheriff 
accordingly.  May  19th,  1860,  Packard  sold  and  conveyed 
a  portion  of  the  land,  including  the  homestead  tract  to 
Reynolds,  who,  on  January  4,  1861,  notified  complainant 
to  leave  the  premises  so  purchased.  The  wife  of  complain- 
ant died  after  the  making  of  said  mortgage,  and  before 
the  institution  of  the  foreclosure  suit  He  married  again, 
at  what  time  is  not  clearly  shown,  but  probably  some  time 
in  the  year  1857.  To  restrain  Reynolds  from  proceeding 
with  his  action  of  right,  this  bill  was  filed,  an  injunction 
obtained,  and,  on  the  final  hearing,  the  same  made  per- 
petual, the  sale  by  the  sheriff,  and  all  titles  thereunder  set 
aside,  from  which  respondent  (Reynolds)  appeals. 

Clark  &  dark  for  appellant 

L.  W.  Oriswold  for  appellee. 
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Wright,  J.  —  Various  grounds  are  set  out  in  the  bill 
for  setting  aside  the  decree  of  foreclosure,  the  sheriflF's  sale, 
the  deed  from  Packard  to  Reynolds,  and  protecting  com- 
plainant in  his  homestead,  and  title  to  all  the  land  sold  by 
the  sheriff,  but  it  is  manifest,  and  substantially  admitted  in 
the  argument,  that  in  the  court  below  the  decision  turned 
upon  a  construction  of  the  homestead  statute,  as  applied 
to  the  actual  facts  and  circumstances  of  the  case.  And 
this  might  well  be  so,  for,  as  against  Reynolds,  neither 
defects  in  the  petition  for  foreclosure,  variance  between  the 
notice  and  petition,  the  supposed  blending  therein  of  law 
and  equity  jurisdiction,  the  fact  that  the  decree  was  drawn 
up  by  petitioner's  attorney,  that  it  was  not  signed  by  the 
judge,  that  the  sheriff's  deed  to  Packard  was  insuflScient 
in  its  recitals,  that  the  premises  were  sold  for  $362,  when 
worth  from  $1,200  to  $2,000,  nor  all  of  them  combined, 
would  be  sufficient  to  defeat  his  title.  The  cardinal  ques- 
tion is,  (and  it  is  to  reach  this  point,  that  the  petition  is, 
for  the  most  part,  drawn,)  whether  the  sale  of  the  home- 
stead is  void,  or  whether,  under  the  circumstances  dis- 
closed, Reynolds  acquired  any  title  thereto,  as  against  the 
mortgagor. 

The  statute  expressly  enacts  that  a  conveyance  of  the 
homestead  is  of  no  validity,  unless  the  husband  and  wife 
concur  in,  and  sign  the  same.  (Code,  1247,  Revision  2279.) 
And  that  a  conveyance  by  mortgage  signed  by  the  husband 
alone,  under  such  a  statute,  is  invalid.  See  the  following 
cases :  Alley  v.  Bay^  9  Iowa,  509 ;  Yost  v.  Devault^  Id.,  60 ; 
Williams  v.  Swetland^  10  Id.,  51;  Dorsey  v.  McFarland,  7 
Cal.,  342 ;  Richards  v.  Chase,  2  Gray,  1 ;  Williams  v.  Starr, 
5  Wis.,  534. 

But  these  questions  remain.  What  effect  does  the  sub- 
sequent death  of  the  wife  have?  How  far  is  complainant 
concluded  by  the  foreclosure  proceedings  ?  Does  his  subse- 
quent marriage  before  the  foreclosure  affect  the  question  ? 
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If  complainant's  present  wife  had  been  made  a  party  to 
the  bill  to  foreclose,  we  think  the  controversy  would  have 
been  at  an  end.  A  failure  to  set  up  the  homestead  exemp- 
tion at  that  time  would  have  concluded  and  estopped  them 
from  making  the  claim  against  one  holding  under  the  sale. 
The  order  of  foreclosure  would  have  settled  the  home- 
stead right,  and  in  an  action  for  the  possession,  it  could 
not  be  again  adjudicated.  This  seems  to  us  to  be  in  accor- 
dance with  familiar  and  well  settled  law,  as  applied  to 
analogous  questions,  and  is  sustained  by  the  following 
direct  adjudications.  Lee  v.  Kingsley^  13  Tex.,  68 ;  Tadlock 
V.  Hccles^  20  Id.,  782.  Where  there  is  personal  service, 
and  a  party  from  bis  own  fault,  fails  to  make  his  defense, 
he  is  as  much  concluded,  as  if  the  question  had  been  ex- 
pressly determined. 

And  so,  again,  if  complainant  had  not  been  married  at 
the  time  of  the  foreclosure,  he  could  not  now  raise  the 
question.  For,  if  unmarried,  he  was  the  only  person  who 
could  defend,  or  insist  upon  the  homestead  right  And 
though  the  mortgage  was  invalid  for  want  of  the  wife's 
signature,  yet  he  might  or  not  insist  upon  such  invalidity. 
It  is  as  if  he  had  been  sued  upon  a  note  declared  void  by 
statute,  or  one  that  he  had  fully  paid,  or  one  obtained  by 
fraud,  and  had  failed  after  personal  service,  to  make  his 
defense.  In  such  a  case,  the  judgment  concludes  him  of 
course,  and  we  see  no  reason  why  the  same  rule  does  not 
apply  in  the  present  instance. 

The  mortgage  being  invalid  at  the  time  of  its  execution 
the  subsequent  death  of  the  wife  would  not  change  its 
character.  If  her  right  therein  had  been  a  mere  dower 
interest,  the  deed  without  her  signature  would  have  been 
good  to  the  extent  of  his  right,  and  her  death  would  have 
put  an  end  to  any  claim  of  dower.  But  the  right  of  the 
wife  to  the  homestead  differs  from  that  of  dower,  and  the 
provisions  of  the  statute  as  to  its  conveyance  or  incumbrance 
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are  also  different  It  is  not  different  from  dower  in  such  a 
sense  that  a  similar  deed  will  not  convey  the  one  as  well  as 
the  other.  But  the  difference  arises  necessarily  from  the 
rights  and  privileges  reserved  to  the  wife  during  and  after 
the  life  of  the  husband.  Thus  tbd  husband  may  fail  to 
select,  plat,  mark  out  and  record  the  homestead,  and  if  so, 
the  privilege  then  devolves  upon  the  wife.  So  as  we  have 
already  seen,  the  deed  passes  nothing,  not  even  his  interest, 
if  she  does  not  join.  Upon  his  death  she  has  a  right  to 
continue  in  its  occupation,  and  it  cannot  be  taken  from 
her  by  his  will  or  device.  And  if  she  does  not  survive  the 
husband,  her  issue  may,  upon  a  certain  contingency,  take 
the  whole  homestead.  From  which  premises  it  is  reasonably 
clear  that  the  wife's  right  or  interest  in  the  homestead  is 
not  merely  an  inchoate  one,  to  become  vested  after  his 
death,  and  after  assignment,  that  may  be  disposed  of  by  a 
judicial  sale  for  the  debt  of  the  husband ;  but  that  the 
occupation  of  it  as  a  home  gives  her  a  right  therein,  without 
any  further  act  on  her  part,  or  any  one  for  her,  which  can- 
not, without  her  consent,  be  divested.  The  homstead 
belongs  as  it  were  to  the  family.  It  is  for  the  benefit  of 
the  family  —  parents  and  children.  As  to  its  conveyance, 
the  law  contemplates  that  there  shall  be  a  concurrence  of 
both  minds,  (of  the  two  heads,  so  to  speak,)  before  the 
dwelling-place  of  the  family  shall  be  encumbered,  or  the 
right  of  either  one  be  divested  or  affected.  It  is  seen,  there- 
fore, that  the  will  of  the  wife  is,  in  theory,  as  supreme  as 
that  of  the  husband.  And  in  perfect  consonance  with 
these  views,  is  the  case  of  Revalk  v.  Kraemer^  8  Cal.,  66 ; 
and  Id.,  76,  where  it  was  held  that  a  mortgage  upon  a 
homestead,  which  was  void  because  executed  by  the 
husband  alone,  is  not  rendered  valid  by  the  subsequent 
death  of  the  wife.  In  such  a  case,  the  debt  remains  good, 
and  the  property,  if  liable,  becomes  so  just  as  if  the  mort- 
gage never  existed.    The  case  of  Ties  v.  De  Diabler,  12  CaL, 
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827,  recognizes  somewhat  the  same  principle,  for  it  is  there 
held  that  the  exemption  is  as  much  for  the  benefit  of  the 
children  as  the  wife,  and  therefore,  where,  after  the  elope- 
ment and  adultery  of  the  wife,  the  husband  mortgaged  the 
homestead,  the  mortgage  was  held  inoperative  and  void. 

The  mortgage  was  invalid  then,  when  made.  IS  com- 
plainant had  not  been  married  at  the  time  of  the  foreclosure, 
or  if  the  present  wife  had  been  made  a  defendant  in  that 
action,  the  homestead  exemption  could  not  now  be  set  up. 
It  then  remains  to  inquire  what  effect  shall  his  subsequent 
marriage  and  the  nonjoinder  of  the  wife  have  upon  respon- 
dent's title. 

Thenecessity  of  making  the  wife  a  party,  or  allowing  her 
to  intervene  in  an  action  affecting  the  homestead,  is  not 
very  clearly  settled  by  the  authorities.  In  California  and 
Texas,  (in  which  states,  by  the  way,  more  important  ques- 
tions touching  the  homestead  right  have  been  settled  than 
in  any  others,)  it  is  held  that  husband  and  wife  should  be 
joined ;  that  i^  on  foreclosure,  she  is  not  joined,  her  rights 
are  not  affected,  and  that  it  is  error  to  refuse  to  allow  her 
to  intervene.  {Sargent  v.  Wilson,  5  Cal.,  504: ;  Tadlock  v. 
JEJccJes,  20  Tex.,  782;  Bevalk  v.  Kraemer,  8  Cal.,  66;  Cbok 
V.  Klinky  Id.,  347.  And  see  Wemier  y.  Farfiham,  2  Mich., 
472.)  The  cases  in  8  Cal.,  hold  that  if  the  husband  alone 
is  made  a  party  and  defends,  his  rights  are  not  concluded 
by  the  decree,  and  he  may,  notwithstanding,  join  with  his 
wife  in  a  bill  to  restrain  the  carrying  of  the  decree  into  effect 

In  our  own  state,  the  question  has  undergone  some  dis- 
cussion. Sloan  V.  Goolbaugh,  10  Iowa,  81,  was  a  bill  in 
equity  by  the  husband  to  restrain  a  sale  under  a  mortgage 
with  power  of  sale,  (the  mortgage  being  signed  by  the 
husband  and  wife,)  and  it  was  there  held  that  the  wife  was 
not  a  necessary  party.  In  Helfenstein  (t  Oore  v.  Cave^  3 
Iowa,  287 ;  the  plaintiflfe  brought  ejectment,  and  the  husband 
set  up  the  homestead  claim.    During  the  progress  of  the 
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cause  the  wife  asked  to  be  made  a  party,  and  set  up  a  daim 
to  the  homestead  as  existing  in  herself  as  a  wife,  independ- 
ently of  what  her  husband  bad  done  or  omitted  to  do.  The 
question  arose  under  the  act  of  1849,  ch.  124,  and  it  was 
held  that  she  should  not  have  been  allowed  to  intervene. 
In  discussing  the  point,  Woodward,  J.,  uses  this  language : 
"  If  she  has  rights  which  she  may  assert  separately  from 
her  husband,  they  cannot  be  such,  at  the  best,  as  to  exon- 
erate her  from  doing  that  which  her  husband  was  to  do, 
that  which  the  law  required.  She  must  at  least  show  that 
she  has  done  that  which  her  husband  was  required,  but 
omitted  to  do.  She  must  take  the  ground  that  what  he 
has  omitted  she  has  done ;  or  that  as  he  refuses  or  neglects 
to  make  defense,  she  should  be  permitted  to  do  so.  Some- 
thing like  this  must  be  her  position.  There  is  no  new, 
diflferent,  or  independent  basis  of  right  or  law  for  her  to 
found  her  claim  upon.  The  statute  is  very  meagre  and 
deficient  upon  the  matters  above  alluded  to,  it  must  be 
admitted ;  but  there  is  room  to  doubt  whether  it  intended 
to  confer  upon  the  wife  the  right  here  claimed,  which  is  an 
independent  right.  The  utmost  that  could,  in  any  view  of 
it  be  accorded  to  her,  would  be  to  defend  if  he  did  not,  or 
possibly,  to  show  that  she  had  supplied  his  omission  by 
doing  some  act  which  he  had  neglected.  But  if  she  cannot 
assume  one  or  the  other  of  these  grounds,  there  does  not 
appear  any  reason  for  her  becoming  a  party." 

"  We  are  not  inclined,"  he  continues,  "  to  settle  the  ques- 
tion definitely,  as  to  her  becoming  a  party  under  the  above 
circumstances,  since  the  cause  does  not  demand  it ;  but  it 
seems  apparent,  that  without  assuming  some  such  posi- 
tions as  those  above  indicated,  there  is  no  call  or  occasion 
for  letting  her  in.  Of  what  benefit  would  it  be  ?  What 
would  she  gain,  or  what  can  she  do  ?  What  is  her  position, 
as  she  asks  admission  now?  The  husband  appears  and 
defends,  and  she  does  not  pretend  the  contrary.  She  does 
Vol.  XIIL        74 
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not  claim  that  he  has  refused  or  neglected  to  do  some  neces- 
sary act,  which  she  has  supplied.  She  simply  sets  up  a 
right  to  the  homestead,  as  the  wife  of  the  defendant,  and  as 
the  mother  of  a  family,  without  reference  to  what  her  hus- 
band has  done  or  omitted  to  do.  This  claim  of  right  we 
cannot  recognize,  and,  therefore,  it  is  our  opinion  that  the 
court  erred  in  permitting  her  to  come  in  as  a  party  defend- 
ant^' 

Following  what  we  believe  to  be  the  spirit  of  our  statute 
and  especially  after  the  construction  given  to  it  by  these 
cases,  we  are  inclined  to  the  opinion  and  so  hold,  that  the 
wife  is  not  a  necessary  party  to  every  action  which  may 
aSect  the  homestead.  If  she  is  a  party  to  the  mortgage 
foreclosed,  then  of  course,  if  not  a  party  to  the  foreclosure, 
she  would  not  be  concluded  by  anything  done.  In  that 
case,  however,  it  would  by  no  means  follow  that  the  hus- 
band, if  a  party,  would  not  be  estopped,  though  the  wife 
might  not  be.  The  cases  in  California  ( 8th,  66,  847, )  go 
much  beyond  what  we  regard  the  correct  rule  under  our 
statute,  in  holding  that4f  the  husband  alone  is  made  a  par- 
ty, and  defends,  his  rights  are  not  concluded.  He  might,  it 
is  true,  join  with  the  wife  in  a  bill  to  restrain  proceedings 
under  such  a  decree,  but  this,  as  it  seems  to  us,  upon  the 
ground  of  protecting  her  rights,  and  not  because  there  was 
any  right  of  his  left  for  adjudication.  In  other  words,  as 
he  could,  if  sued  alone,  set  up  the  exemption,  he  could  not, 
after  decree  upon  that  question,  still  insist,  for  himself 
upon  the  same  claim. 

But  assuming  that  she  is  not  a  necessary  party,  and  that 
there  has  been  a  foreclosure  of  a  mortgage  which  she  did 
not  sign,  does  it  follow  that  the  decree  to  which  she  is  not 
a  party  estops  either  or  both  of  them  from  claiming  the 
exemption.  Or  take  the  very  facts  of  this  case.  When  the 
complaihant  married,  in  1857,  there  was  no  valid  incum- 
brance upon  his  homestead.    His  present  wife,  therefore, 
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acquired  the  same  right  and  interest  therein,  as  though  the 
mortgage  under  which  respondent  claims  had  not  been 
made.  The  invalidity  was  such  as  to  effect  it  in  the  hands 
of  any  third  person.  And  therefore,  while  she  is  not  a 
necessary  party,  in  all  cases  affecting  the  homestead  (as  in 
Sloan  V.  Ooolbaughj  10  Iowa,  31,  or  in  ejectment,  under 
ordinary  circumstances,  brought  by  or  against  the  husband,) 
yet,  in  this  instance,  before  she  could  be  concluded  and 
ejected  from  the  possession  of  the  homestead,  which  was 
never  validly  incumbered,  she  should  have  been  made  a 
party,  and  while  the  decree  would  be  good,  as  against  the 
husband,  it  would  not  as  to  her.  Not  being  good  as  to  her, 
and  as  her  right  to  the  possession  of  the  homestead  cannot 
be  disturbed  by  the  sole  action  of  the  husband,  (  we  speak 
here  of  the  general  rule,  and  not  of  the  exceptions  con- 
templated by  §  1249,  and  other  parts  of  the  Code, )  ejectment 
would  not  lie  to  dispossess  herself  and  family,  as  well  as 
the  husband,  —  for  their  possession  is  the  same,  and  if  one 
cannot  be  dispossessed,  neither  can  the  other,  according  to 
the  theory  and  policy  of  our  law. 

Under  the  testimony,  it  is  impossible  to  ascertain  how 
much  was  bid  for  the  homestead,  and  how  much  for  the  other 
mortgaged  property.  The  sale  should,  therefore,  be  set 
aside,  and  a  new  one  ordered,  so  much  of  the  decree,  how- 
ever, as  sets  aside  the  entire  order  of  foreclosure  is  reversed. 
It  is  good,  as  against  the  husband,  as  to  the  amount  found 
to  be  due,  and  also,  so  far  as  it  forecloses  his  interest  in 
the  mortgaged  premises.  The  cause  will  be  reversed  and 
remanded,  with  instructions  to  proceed  in  a  manner  not 
inconsistent  with  this  opinion. 

Reversed. 
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Warren  v.  Chickasaw  Countt. 

1.  Altebation  :  burden  of  proof.  When  the  execution  of  a  county  order 
\B  not  denied  under  oath  the  burden  of  showing  that  it  was  altered  after 
execution  is  upon  the  maker. 

Appeal  from  Chickasaw  District  Court 

Tuesday,  October  14. 

The  facts  are  stated  in  the  opinion  of  the  court 

i.  L.  Ainsworik  for  the  appellant,  cited  Smith's  L.  C, 
811 ;  Haines  v.  De  Will,  11  N.  H.,  181 ;  3  Barb.  S.  C.  R, 
874. 

A,  O.  Case  for  the  appellee,  cited  Orimsted  v.  Big^  4 
Iowa,  569 ;  Jones  v.  Ireland^  Id.,  63 ;  AuUy.  Fleming,  7  Id^ 
143. 

Baldwin,  C.  J.  —  This  suit  is  upon  a  warrant  issued  by 
Lorenzo  Bailey,  as  the  County  Judge  of  Chickasaw  county, 
payable  to  one  Helm  or  bearer. 

The  cause  was  submitted  to  the  court  Upon  the  trial 
the  plaintiff  offered  in  evidence  the  said  warrant,  to  the 
introduction  of  which  the  defendant  objected,  claiming  that 
the  words  "or  bearer"  had  been  inserted  therein  without 
the  knowledge  or  consent  of  the  defendant. 

Evidence  was  introduced  by  defendant  tending  to  show 
that  the  words  "or  bearer"  were  not  in  the  warrant  after 
the  same  had  been  issued.  It  appeared,  however,  that  these 
words  were  inserted  by  the  said  Bailey,  but  that  he,  as 
County  Judge,  made  no  record  of  the  order  in  reference  to 
such  change. 

The  execution  of  the  warrant  was  not  denied  under  oath. 
It  was  therefore  upon  the  defendant  to  show  to  the  satisfiw- 
tion  of  the  court  that  this  alteration  was  made  without  the 
knowledge  or  consent  of  the  county. 


Digitized  by 


Google 


DECEMBER  TERM,  1862.  589 

Byan  ft  Louthan  v.  Chew. 

Taking  into  consideration  the  fact  that  the  defendant  did 
not  deny  under  oath  the  execution  of  the  warrant,  in  con- 
nection with  the  fact  that  the  whole  of  the  warrant  was  in 
the  handwriting  of  the  said  Bailey,  we  do  not  feel  autho- 
rized to  say  that  the  court  erred  in  the  admission  of  the 
warrant  in  evidence. 

A&imed. 


Ryan  k  Louthan  v.  Chew.  *  TS 


1.  Pbomissort  kotb  transferred  as  collateral  securitt.  The  assignee 
of  a  note  transferred  before  maturity,  as  collateral  security  for  a  pre-exist- 
ing debt,  without  any  new  oonsideratiou,  is  not  a  holder  for  value,  in 
the  usual  course  of  trade,  following  Tfie  Truiteea  of  Iowa  OoUege  y.  HiU, 
12  Iowa,  462. 

2.  Set-oft  aqaikst  a  promissort  note.  Equities  between  the  parties  to  a 
promissory  note  when  arising  from  transactions  independent  of  the  note 
is  not  available  against  it  in  the  hands  of  an  assignee,  following  SMpnum 
y.  EobbiiUj  10  Iowa,  208,  and  Denton  v.  LewiSj  cuUe, 

Appeal  from  Dvbvqae  District  Court 

Tuesday,  October  14. 

This  action  was  brought  upon  a  negotiable  prontissory 
note,  made  by  the  defendant  to  one  Thomas  Smith,  and  by 
him  transferred  before  maturity  to  the  plaintiff  The 
defendant  claims  a  set-off  of  a  balance  of  an  account  due  from 
Smith  at  the  time  of  the  transfer  of  the  note.  The  cause 
was  submitted  to  the  court,  which  found  specially  that 
''  the  plaintifis  were  not  6ona  fde  holders  and  owners  of  the 
note  sued,  but  that  the  said  note  was  transferred  to  them 
by  the  payee  as  collateral  security  for  a  pre-existing  indebt- 
edness." Judgment  was  rendered  for  plaintiff  after  deduct- 
ing the  set-off^  and  from  this  they  appeaL 
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Bjan  ft  Louthan  v.  Chew. 

Wilson^  Utky  d  Dond  for  the  appellants,  relied  upon 
Sivifi  V.  Tyson^  16  Pet,  1,  15 ;  Towyisley  v.  Sumrdll^  2  Pet, 
170 ;  note,  §  195  of  Story ;  Parsons  Mer.  L.  Ch.,  9,  §  5,  and 
note  5 ;  Atwood  v.  Crowdie,  1  Stark,  481 ;  Lathrop  v.  Jlor- 
ris,  7  Sand.,  7 ;  Ould  v.  Harrison,  28  Eng.  L.  &  E.  R,  524. 

Wiltse  <k  Blatchley  for  the  appellee,  cited  10  N.  R,  266 ; 
20  John.,  637;  6  Hill,  93;  11  L.  &  R,  377;  6  Whart, 
220;  31  Maine,  205;  2  Gratt,  262;  1  Humph.,  470;  1 
Wood.  &  Min.,  287;  Trustees  of  Iowa  GoUegeY,  HiO,  12 
Iowa,  462. 

Baldwin,  C.  J. — ^The  finding  of  the  court  below  that 
the  note  sued  on  was  transferred  to  plaintiff  by  the  payee 
thereof)  as  collateral  security  for  a  pre-existing  indebted- 
ness, and  that  the  plaintiife  were  not,  therefore,  bona  fide 
holders  thereof  is  folly  supported  by  the  evidence. 

It  is,  however,  claimed  by  counsel  for  the  appellants, 
that,  even  thougb  the  plaintiff  should  hold  the  note  as 
collateral  security  they  would,  nevertheless,  be  bona  fiit 
owners  and  holders,  and  the  set-off  would  not  be  admissi- 
ble. 

It  appears  from  the  evidence  that  the  note  was  made  by 
defendant.  Chew,  and  delivered  to  one  Perry,  a  hired  man, 
and  applied  in  payment  of  wages  due  firom  Chew.  The 
note  was,  at  tte  request  of  Perry,  made  directly  to  Smith, 
in  payment  of  a  horse  purchased  by  Perry  of  Smith. 

The  question  as  to  whether  a  party  who  takes  a  negotia- 
ble note  before  maturity  as  collateral  security  for  a  pre-ex- 
isting debt,  is  under  the  commercial  law  a  bo^na  fide  holder, 
and  is  to  be  protected  against  any  equities  of  the  maker, 
seems  to  have  often  been  presented  to  the  courts  for  determi- 
nation, but  the  rulings  thereon  are  by  no  means  uniform. 
This  court,  however,  in  the  case  of  Ihe  Trustees  of  Iowa 
CoUege  v.  HxU^  12  Iowa,  462,  adopted  the  conclusion  of  the 
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court  in  the  case  of  Boxborough  v.  Messickj  6  Ohio  St  E., 
448,  which  held  that  '*  if  the  note  is  transferred  as  collateral 
security  to  a  pre-existing  debt  without  consideration,  so 
that  the  transfer  is  a  mere  vvoluntary  act  on  the  part  of  the 
debtor,  and  is  received  by  the  cr^tor  without  incurring 
any  new  responsibility,  parting  with  any  right,  or  subject- 
ing himself  to  any  loss  or  delay,  and  leaving  the  subsisting 
debt  precisely  in  the  condition  it  was  before  such  transfer, 
the  holder  had  not  taken  the  note  for  value,  nor  in  the 
usual  course  of  trade.*' 

The  question,  then,  arises,  whether  the  &ct  that  the  plain- 
tiffs are  not  bona  fide  holders  of  the  note  within  the  mean- 
ing of  the  commercial  law,  will  enable  the  defendant  to 
plead  as  a  set-off  the  defense  he  had  against  the  original 
payee,  Smith.  It  has  been  held  by  this  court  in  the  case 
of  Shipman  v.  Bobbins^  10  Iowa,  208,  that "  equities  between 
the  parties  to  the  note  arising  firom  other  and  independent 
transactions  between  them,  are  not  available  against  the 
note  in  the  hands  of  the  assignee."  See,  also,  Denton  v. 
Lewis,  ante. 

The  consideration  for  which  this  note  was  ^ven  was  a 
separate  and  independent  transaction  from  that  upon  which 
the  set-off  was  based.  Following  these  decisions  the  case 
mufltbe 

Reversed. 
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L-NOTES  OF  CASES  NOT  OTHERWISE  REPORTED. 


(Thete  notes  ooniltt,  in  the  main,  of  memonadft  made  oj  the  Court  in  deciding 
the  CMOS  to  which  they  relAte.] 


Thb  Stati  of  Iowa  v.  Utlet. 
Certiorari  to  the  Dubuque  City  Court — Wednesday^  April  9. 

OONTIMPT  or  OOURT. 

The  decision  was  announced  by — 

Lowiy  J. — The  respondent  was  stunmoned  before  the  dtj  court  of 
Dubuque  to  show  cause,  if  any  he  had,  why  he  should  not  be  fined  for 
contempt  in  disobeying  the  orders  of  said  court  The  showing  being 
adjudged  insufficient,  he  was  fined  $20  and  the  costs  of  the  proceeding, 
and  thereupon  the  respondent  transferred  the  same  by  certiorari  to  this 
court,  for  revision. 

The  record  does  not  disclose  the  nature  of  the  contempt  In  other 
words,  there  is  not  found  entered  upon  the  records  of  the  court  a  state- 
ment of  the  fiicts  upon  which  the  order  was  founded,  as  §2694  of  the 
Code  of  1860  expressly  requires,  when  the  court  acts  upon  its  own 
knowledge  in  the  premises,  as  it  would  appear  he  did  in  this  case ;  and 
therefore,  the  order  entering  the  fine  will  be  reversed,  upon  the  authority 
of  the  case  of  Sk^f  y.  The  State  of  Iowa,  2  Iowa,  550. 

Bevereed. 
Vol.  XUL       75 
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HURLBT  T.  GiLOHBIBT. 

Appeal  from  Chickcuaw  District  Court — Tuesday^  April  15. 

H0MI8TBAD  —  U8UBT  —  FRAUD. 

The  decision  of  the  court  wis  annoanced  by — 

Lowe,  J.^On  the  15th  day  of  August,  1858,  the  plaintiff  and  his 
wife,  Mary  Hurley,  executed  and  delivered  to  defendant  a  deed  of  trust 
upon  certain  pieces  of  land  therein  described,  to  secure  the  payment  of 
a  note  oi  the  same  date  calling  for  $635.^,  payable  to  William  J. 
Gilchrist,  at  six  months.  Defiuilt  being  made  in  payment  thereof  the 
defendant  proceeded  to  advertise  and  sell  the  trust  property,  and  there- 
upon the  plaintiff  applied  for  and  obtained  an  injunction  to  restrain  said 
sale  upon  charges  made  in  his  petition  that  the  debt  was  usunous,  that 
the  note  and  deed  of  trust  were  fraudulently  obtained,  and  without 
consideration  to  the  extent  of  $135.^,  and  lastly  that  the  defendant 
was  about  to  sell  his  homestead,  without  first  exhausting  his  other 
property.  These  charges  were  severally  controverted,  and  we  think 
altogether  successfully.  The  evidence  was  limited  to  the  testimony  of 
the  parties  to  this  suit,  and  that  of  William  J.  Gilchrist,  and  according 
to  our  analysis  of  the  same,  it  exhibits  the  following  state  of  case :  On 
the  10th  of  August^  1857,  the  plaintiff  purchased  the  land  described  in 
the  deed  of  trusty  from  one  David  Ripley,  for  the  consideration  of  three 
thousand  dollars,  two  thousand  of  which  was  paid  down,  and  a  note  of 
one  thousand  was  given  to  said  Ripley  payable  in  one  year,  and  received 
a  bond  from  him  for  a  title.  In  February  following,  plaintiff  moved 
upon  said  land,  about  which  time  he  learned  that  his  vendor,  Mr.  Ripley, 
had  purchased  the  same  land  of  one  Watson,  who  still  held  a  legal  title 
to  a  part  of  the  land,  and  a  claim  of  four  or  five  hundred  dollars  due 
from  Ripley  on  the  purchase  money.  In  March,  1858,  Ripley  being 
indebted  also  to  William  J.  Gilchrist  in  the  sum  of  $800,  proi>osed  to 
said  Gilchrist  that  if  he  would  advance  the  money  which  he  still  owed 
Watson  on  the  land,  that  he  would  transfer  to  him  the  one  thousand 
dollar  note  which  he,  Ripley,  held  against  Hurley,  the  plidntiff,  in  pay- 
ment of  his  own  debt  and  the  money  so  advanced,  giving  his  own  note 
to  the  said  GHlchrist  for  the  difference,  being  $235.^,  payable  in  August 
following,  when  the  thousand  dollar  note  feU  due  As  a  part  of  this 
arrangement)  which  was  accordingly  entered  into,  l^pley  was  to  obtain 
a  deed  from  Watson  for  the  land  now  in  controversy,  and  convey  the 
same  to  G^christ  as  collateral  security  for  both  notes,  on  payment  of 
which  he  was  to  reconvey  to  Hurley,  or  to  Ripley,  as  the  latter  mi^t 
direct,  all  of  which  was  accordingly  done. 
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In  August^  1858,  when  these  notes  came  dae,  Ripley  appeared  at 
McGbegor,  as  the  agent  of  Hurley,  to  make  a  payment  on  his  note  and 
to  explain  the  reason  why  he  was  not  prepared  to  take  up  the  whole 
note.  He  paid  (464.77  on  said  Huriey's  note,  which  was  duly  credited, 
leaving  $635.-^,  including  the  interest,  still  due.  At  the  same  time 
the  said  Ripley  paid  and  took  up  his  own  note  of  $235.i^ 

Mr.  Hurley,  the  plaintiff  being  unprepared  at  that  time  to  take  up 
the  thousand  dollar  note,  desired  through  his  friend  Ripley  an  extension, 
and  it  was  thought  best  to  give  him  six  months,  make  him  a  deed  at 
onoe  to  his  land,  take  a  new  note  for  the  $635.i^,  secured  by  deed  of 
trust  on  the  same  land,  all  of  which  was  accordingly  done,  without 
otjection  on  the  part  of  plaintiff  and  this  note  and  deed  of  trust  are 
the  same  now  in  controversy. 

These  &cts  are  mainly  established  by  the  testimony  of  William  J. 
and  James  N.  Gilchrist  There  is  nothing  in  the  testimony  of  the 
plaintifi^  who  also  testified,  that  necessarily  contradicts  them.  It  is 
true  he  claims  to  have  paid  on  said  debt  $600  instead  of  $464.77,  but 
admits  that  he  did  not  himself  pay  it,  but  that  he  gave  to  Ripley  two 
drafts  of  three  hundred  dollars  each,  to  be  applied  on  said  note.  He 
also  states  that  at  the  time  he  signed  the  note  and  deed  of  trusty  Ripley 
promised  to  pay  Gilchrist  $135.i^,  but  there  is  nothing  in  the  evidence 
to  show  that  either  of  the  Gilchrists  "^ere  privy  to,  or  had  any  know- 
ledge of  these  &cta.  The  tendency  of  plaintiff's  testimony  is  to  show, 
if  it  proves  anything,  that  Ripley  had  used  $135.^  of  his  money  to 
pay  off  his,  Ripley's,  debt  to  Gilchrist,  and  that  he  afterwards  promised 
the  plaintiff  that  he  would  pay  the  same  amount  for  him  to  Gilchris^ 
a  matter  of  which  the  Messrs.  Gilchrist  were  not  cognizant^  nor  to  which 
were  they  a  party.  And  this  is  really  all  of  this  case.  There  is  no 
evidence  of  fraud  or  usury,  or  that  any  rights  under  the  homestead  law 
were  about  to  be  affected  by  the  action  of  the  defendant  in  the  pre- 
misea  The  debt  arose  before  the  homestead  was  acquired,  indeed  was 
created  in  the  purchase  of  the  alleged  homestead. 

In  this  condition  of  the  case,  the  court  below  dismissed  the  proceed- 
ings  at  the  cost  of  the  plaintiff  which  decision  is  unhesitatmgly 

Afflrmeo* 

i^CVmioclforthe^pellant— OcfeSand  Upde^^rci^  for  the  ^peUeed 
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Cabs  v.  Sxmplb. 
Appeal  from  Chiekaaaw  Dutriet  Court  —  Tuesday^  April  15. 

HUBBUID  AKD  Wm  —  JOINT  DfeBT. 

The  decision  of  the  ooort  was  umoanced  by — 

Lowe,  J. — Hosbsnd  and  wife  were  sued  on  a  note.  Defense  of  the 
wife  was  that  she  was  a  feme  covert  at  the  time  of  the  ezecntioa 
thereof  The  plaintiff  in  reply  admits  the  covertare,  but  alleges  that 
die  note  was  given  for  family  expenses  and  necessaries,  and  that  the 
said  Sarah  expressly  agreed  on  the  &ce  of  the  note  that  her  separate 
property  should  be  held  for  the  same.  The  sustaining  of  a  demurrer 
to  this  replication  is  the  foundation  of  this  ^peal,  and  the  matter 
assigned  for  error. 

The  replication  was  weU  pleaded,  and  comes  distinctly  within  the  pur- 
view of  1 1455  of  the  Code,  as  well  as  the  ^int  and  rule  prescribed  in 
the  case  of  Rodemeyer  v.  i2oc7man,  5  Iowa  R.,  420,  and  the  doctrine  laid 
down  in  17  How.  R.,  561.  The  order  sustaining  the  demurrer  is  there- 
fore reversed  and  the  case  remanded. 

Beversed. 

McCUrUoek  for  the  appellant — AineuHnih  for  the  ^peUee. 


Enapp  v.  Miller  et  al. 
Appeal  from  Bocne  Dietrict  Court — Wedneeday,  April  16. 

EXOnSIVB  JUDGMENT. 

The  &cts  were  stated  and  the  decision  announced  by  — 

Lowe,  J.  —  Suit  on  a  note,  which  does  not  stipulate  for  any  rate  of 
interest  above  six  per  cent 

A  judgment  by  de&ult  was  rendered  for  $116.27,  drawing  ten  per 
cent  interest  The  only  error  which  the  record  shows,  is  that  the  judg- 
ment was  rendered  for  72  cents  too  much,  and  to  di*aw  ten  instead  of 
six  per  cent  interest  This  error  is  confessed  by  appellee,  who  asks 
that  the  proper  judgment  should  be  rendered  in  this  court,  to  wit : 
$115.55,  drawing  six  per  cent  from  the  16th  day  of  April,  1861 — 
which  is  accordingly  ordered  at  costs  of  appellee. 

PhiBi^  S  PhiU^  for  the  appellant — BuB  for  the  appellee. 
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In  ib£  Mattkr  of  tbb  Appucation  or  Carolike  Hieschler,  ^o* 
Appeal  from  De%  Moines  District  Court — Thursday^  April  11, 
SUPPORT  or  widow  Am)  minor  children. 

The  proposition  of  law  inyolved  in  this  case  was  stated  and  the  de- 
cision announced  by  — 

Baldwin,  G.  J.  —  Where  it  is  ascertained  that  an  estate  is  insolyent, 
and  that  after  the  final  settlement  there  will  remain  no  sum  whatever 
in  the  hands  of  the  executors  for  the  widow  or  children, 

Held,  that  there  is  no  provision  of  law  that  would  justify  the  County 
Court  in  making  an  order  directing  the  executors  to  pay  a  portion  of 
the  assets  of  the  estate  to  the  widow  for  her  support  and  that  of  the 
minor  children.    Judgment 

Reversed. 

/.  H-aey  for  the  appellant — EaU,  Bdrrington  S  BaU  for  the  appellee. 


Morton  &  Co.  v.  Chasb  &  Enro. 
Appeal  from  Louisa  District  Cowi^Manday^  June  2. 

IVIDINOB'— PRESUMPTTVI. 

The  &ct8  and  the  condusionr  of  the  court  were  stated  by — 

Lowe,  J.  —  Foreclosure  of  a  chattel  mortgage  against  Chase  and 
King,  given  on  a  saw-mill,  two  circular  saws,  with  all  the  machinery, 
excepting  engine,  belting  and  shafting,  which  is  attached  to  said  ma- 
chine shaft  Also,  one  sash-sticker  thereto  attached.  Levi  Chase  is 
made  a  defendant^  as  setting  up  some  claim  to  the  property  mortgaged. 

He  exhibits  a  junior  mortgage  upon  the  same  mUl,  machine-shop  and 
all  their  fixtures,  including  the  property  mortgaged  to  plaintifi&.  He 
claims  that  the  property  mortgaged  to  plainti£b  are  fixtures,  and  are 
attached  to  the  real  estate,  the  title  of  which  was  in  him  at  the  time  his 
co-defendants  mortgaged  it  to  plaintifis.  But  his  proofs  do  not  show 
this  fact  He  swears  to  it^  however,  in  his  answer,  and  claims  that 
is  sufficient  evidence  of  the  &ct  Such  an  answer  was  not  called  for 
by  the  petition,  and  therefore  is  not  evidence. 

Levi  Chase  offered  the  deposition  of  his  co-defendant^  Joel  C.  Chase, 
which  was  excluded  as  incompetent  This  is  pressed  as  error,  but  it 
was  right 
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The  (H1I7  question  of  doubt  in  the  case  is,  wheth^  the  sadi-ttidcer 
was  included  in  the  plaintiff's  mortgage,  or  was  intended  to  be  ex- 
cepted. The  court  below  held  that  it  was  inckided.  As  the  record 
does  not  show  that  aU  the  evidence  is  before  us,  we  will  presume  that 
the  ambiguity  was  cleared  up  by  adequate  testimony,  and  that  the 

court  decided  honestly.    Judgment  below 

Affirmed. 

Levi  Chasej  pro  se. —  Crocker  d  Smith  for  the  appellees. 


Wagner  y.  Galtkab  et  al. 
Appeal  firom  Delaware  District  Court^  Tuesday^  June  3. 

MOBTOAOE  FOSSCIiOSUBB  —  HO  RBDEKPnOlT. 

The  decision  of  the' court  was  announced  by — 

Baldwik,  0.  J.  ^  This  was  a  proceeding  in  equity  to  redeem  from  a 
sale  made  under  a  decree  of  foreclosure  of  a  mortgage. 

Upon  the  authority  of  Kramer  t.  Redman,  9  Iowa,  114,  and  Stod- 
ard  ▼.  JBixyi^  decided  by  a  majority  of  this  court,  Deoember  term,  1861, 
the  order  of  the  court  below,  giving  to  the  complainant  the  right  to 
redeem,  is  not  authorized  by  the  statute  in  fioitoe  when  this  proceeding 
was  commenced. 

Beversed. 

JSoueCy  Bray  ton  d  Watson  for  the  i^pellant — BisseU^  Mills 
dt  Shiras  for  the  appellee* 


NiLBs  d;  Co.  v.  The  CHicAao,  Iowa  and  Nebraska  Railroad 
Company. 

Appeal  Jrom  Clinton  District  Court —  Tuesday y  June  3. 

PBAOTIOE  IN  THE  SITPREHE  OOUBT. 

The  dismissal  of  the  appeal  in  this  cause  was  announced  by  — 
Wright,  J.  —  This  cause  was  submitted  October  22, 1861,  with  an 
agreement  that  ^pellants*  argument  should  be  filed  by  the  first  of 
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December,  and  i^pellees  within  ten  days  thereafter    No  argumenta 
have  been  filed,  an^no  further  steps  taken. 
The  same  is  therefore  dismissed  for  want  of  proeeontion« 

Noyei  Jt  Frmck  for  the  appellant 


Mtkbs,  Administrator,  v.  Kendriok,  Administrator. 

Appeal  from  Wapello  District  Court —  Tuesday ^  June  3, 

ooRmonoN  or  juDOiaiiT. 

The  &ots  were  stated  and  the  order  of  the  court  announced  by  — 

Lowi,  J. — ^This  caose  was  tried  by  the  Judge  of  Probate,  and  also 
upon  an  appeal,  by  the  District  Court^  without  a*  jury, —  in  each  court 
a  judgment  was  rendered  for  plaintifEl  The  record  before  us  presents 
legitimately  no  question  for  our  determination.  In  trying  the  cause, 
the  court  found  no  fiu^ts,  no  exceptions  were  taken  to  his  rulings, 
except  the  overruling  of  the  defendant's  demurrer,  which  was  waived 
by  his  answer.  No  other  questions  were  raised  in  the  court  below,  so 
&r  as  the  record  shows.  It  is  insisted,  however,  that  the  judgment 
entry  is  wrong  in  form,  making  the  individual  property  of  the  defend- 
ant liable,  instead  of  the  assets  in  his  hands  as  administrator.  The 
requisite  modification  will  be  ordered,  at  the  cost  of  ^pellee.  In  other 
respects,  the  judgment  below  will  be 

AfiOrmed. 


Bbigb  v.  Garb  et  al. 
Appeal  from  Linn  District  Court — Thursday^  June  12. 

mOUDOT  nf  PBOOEBDINO  AOAINST  ▲  OARNISHKB  DOIS  NOT  DI80HAB0I  TBI 
JUDOMXNT  DITENDAlfT. 

The  decision  of  the  court  was  announced  by — 

Wbioht,  J.  —  Complainant,  seeks  to  restrain  the  collection  of  a 
jndgment    The  gravmen  of  the  bill  is,  that  the  creditor  garnished  a 
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debtor  of  the  defendant  in  exeoation,'and  hdd  lum  so  long  under  and 
by  virtue  of  that  prooess,  that  he,  in  the  meantiiy,  proved  to  be  in- 
iolvent;  that  complainant  thereby  loet  his  debt^  whereby  be  was  in 
equity  discharged  from  all  liability  on  said  judgment 

We  think  the  court  was  justified  in  conchiding  that  there  was  no 
such  delay,  on  the  part  of  plaintiff  in  the  garnishee  prooeedings,  as 
to  entitle  complainant  to  the  relief  asked.  And  if  unnecessary  delay 
did  occur,  complainant  could  have  prevented  this  by  paying  his  debl^ 
as  was  his  duty,  and  thus  releasing  the  garnishee.  This  proceeding 
did  not  absolve  complainant  from  his  duty  to  discharge  his  debt  He 
bad  something  to  do.    He  could  not  remam  passive. 


Thb  Stati  of  Iowa  y.  Birmro. 

Appmlfrom  Pclh  Dutriei  Chwri — Saturday^  June  21. 

DUPUCiTT  nr  mDionaiVT. 

The  decision  of  the  court  was  announced  by  — 

Baldwih,  0.  J.— Upon  the  authority  of  The  State  v.  Oooeter,  10 
Iowa,  453,  an  indictment  is  not  objectionable  on  the  ground  of  dupli- 
city, where  the  defendant  is  charged,  in  the  first  count,  with  keeping  a 
gambling  house,  and  in  the  second,  with  permitting  other  persons,  in 
a  place  under  his  control,  to  play  at  cards,  or  other  games,  for  money. 

Affirmed. 

8.  V.  WhiU  for  the  State— J'oAn  C.  Turk  for  the  appellant 


LoDOB  y.  Rbznor  et  aU 
Appeal  from  Johnson  District  Court —  Wednesday^  June  25. 


VXRDIOT  AOAIM8T  KVIHIMOB. 


After  making  a  statement  of  the  facts,  and  holding  that  the  evidence 
was  not  sufficient  to  sustain  the  decree  below — 

Wbigbt,  J.,  said :  Appellees  state  an  acknowledged  general  rale  in 
this  language :  "  That  this  court  will  only  interfere  with  an  onkr 
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granting  or  refasing  a  new  trial,  when  it  is  manifest  that  the  disoretion 
rested  in  the  court  has  been  abused."  There  is  no  room  for  contro- 
rersy  as  to  the  general  rule  governing  such,  cases.  Each  case  stands, 
howeyer,  upon  its  own  circumstances,  where  it  is  claimed  that  the 
rerdiot  is  unsupported  by  the  evidence.  In  any  case,  however,  where 
the  verdict  is  manifestly  not  sustained  by  the  evidence,  it  is  not  only 
the  right  but  the  duty  of  this  court  to  interfere.  (25  HI,  200.)  We 
have  frequently  had  oocasion  to  discuss  and  pass  upon  our  duty  in  this 
dass  of  cases,  and  without  referring  to  the  numerous  cases  decided,  we 
direct  attention  to  the  following,  as  stating,  in  succinct  terms,  the  law 
govering  the  exercise  of  this  discretion.  (Jaurdan  v.  Bsed^  1  Iowa,  135 ; 
/^ewart  v.  Bwbank,  3  Id.,  161 ;  TcmUMon  v.  The  State,  11  Id.,  401.) 

It  can  serve  no  useM  purpose  to  refer  in  detail  to  the  testimony  in 
this  case.  It  is,  as  already  suggested,  very  voluminous,  covering  over 
one  hundred  pages  of  the  transcript,  is  all  before  us,  and  the  fact  is 
perfectly  manifest  to  our  minds  that  this  finding  cannot  be  sustained, 
after  giving  every  presumption  in  favor  of  its  correotneas. 


PioxxTT  y.  EUwxs. 
Appeal  Jram  C/Uckaeato  JDutriet  Court — Friday^  June  20. 

OHANOI  or  VINTJl  OONDmOMAL. 

At  the  July  term  of  the  Chickasaw  District  Oourt  it  was  ordered 
"  that  the  venue  of  this  cause  be  changed  to  Butler  county,  at  the  cost 
of  the  defendant^  on  his  application  therefor."  At  the  next  term  the 
cause  was  re-instated  on  motion  of  plainti£f: 

Per  OinuAM.  —  The  order  for  the  change  of  venue  was  not  unoon- 
ditionaL  The  case,  therefore,  does  not  &11  within  the  rule  stated  in 
JFliOer  V.  Ibrr,  12  Iowa,  83.  The  condition  was  not  complied  with, 
and  the  District  Court  of  Chickasaw  county  did  not  err,  therefore,  in 
re-docketing  and  trying  the  cause. 

Be-hearing  refbsed. 
Vol.  Xm.  76 


Digitized  by 


Google 


602  APPENDIX. 

Eet  y.  Haydbh  et  oL 
Appeal  from  Washington  District  Court — Wednesdai^^  Jam  20. 

DSFAULT  PENDINQ  DEHURREB  EBBONSOUa 

Thb  decision  of  the  court  was  announced  by^ 

Wrioht,  J. — When  it  appeared  that  on  the  13th  of  December,  1869, 
one  of  the  re^Kmdeats  (A.  L.  Bums)  filed  his  demurrer  to  complam- 
ant's  bill,  and  that  afterwards,  in  April,  1860,  a  de&ult  was  entered  ftr 
the  fiuhire  of  all  the  req>ondents  *' to  plead,  answer,  or  demur:" 

ffeldy  That  the  default  was  improperly  entered  as  to  said  demurrant^ 
and  that  the  decree  should,  as  to  him,  be  set  adde.  Arhudde  v.  Bovh 
man,  6  lowa^  70 ;  Oanal  Bank  t.  Newberry,  7  Id.,  4;  R  d:  M  R  R 
Co.  ▼.  Mainihand,  6  Id.,  468.  The  decree  is  therefore  affirmed  as  to  all 
respondents  except  the  said  A.  L.  Burris^  and  as  to  him  is 

Berersed. 

Qra/nJt  dt  SmUh  for  the  appellant — EaU,  Ewmngton  S  EoM  for  Ihs 
^^>ellee. 


Hamukb  y.  Bbok. 
Appeal  from  Outhrie  District  Court — Thursday^  Jims  26. 

MO  EXOIPTIOMS  BILOW  —  INSTRnCTIONS  ON  JtVIDKMOB  NOT  Dl  THB  BBOOBD. 

The  &ct8  and  the  ruling  of  the  court  thereon  were  announced  by  — 

Lowe,  J.  —  Suit  on  a  demand  against  defendant  on  whidi  a  judgraeot 
was  rendered  for  $ ,  and  defendant  appeals,  assigning  two  errors. 

1st.  In  overruling  a  motion  to  quash  the  attachment.  No  exoeption 
was  taken  to  this  ruling  below,  and  cannot  be  considered  by  u& 

2d.  In  giving  a  certain  instruction,  which  was  done  upon  the  court's 
own  motion.  The  instruction  in  question  is  based  upon  the  evidence 
introduced  in  the  cause,  which  is  not  certified  up  to  us,  wherefore  we 
are  without  the  necessary^neans  of  determining  whether  the  court  did 
or  did  not  err  in  giving  the  same. 

C.  C.  Nourse  for  the  appellant  -^McPherson  S  EUioU  for  the  appdlee. 
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Tbb  Stats  or  Iowa  y.  Stixfui. 
Appeal  /ram  Des  Moines  District  Court — Saturday ^  June  28. 

OBHOlUIi  VBAXnUHL 

Thb  decision  of  the  court  was  announced  by  — 

Baldwin^  0.  J.  —  When  the  defendant  was  regularly  indicte<^  tried 
and  convicted  of  a  misdemeanor,  and  judgment  rendered  th^^on; 
held,  that  it  is  not  necessary  that  the  record  should  show  that  the 
defendant  was  asked  if  he  had  any  legal  cause  to  show  why  judgment 
should  not  be  pronounced  against  him. 

Affirmed. 

IC  D.  Brouming  sad  R  J.  HaU  for  the  appellantr- C.  01  Nourse^ 
Attorney  G^eral,  for  the  State. 


Swords  t.  Rubs. 


Appeal  from  Duhuque  City  Court — Saturday^  June  28. 

PRAoncE :  MonoN :  ddcubrbb. 

The  dedsion  was  announced  by — 

Wbioht,  J.  —  Demurrer  to  petition,  for  the  reason  that  it  contained 
more  than  one  cause  of  action,  stated  in  one  and  not  in  separate  counts. 
If  the  pleading  was  obnosdous  to  the  objection  taken,  the  demurrer 
was,  nevertheless,  properly  overruled.  The  objection  taken  is  the 
ground  of  a  motion,  and  not  demurrer.  (Rev.^  §  2903.) 

Affirmed. 
W.  S.  Jennings  for  the  appeHant— ^'rj^  <b  Knight  for  the  appellee. 
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HaTDXK  &  BUTTBRWORTH  Y.  WiLTBK  tt  ol. 

Appeal  from  Hamilton  District  Court — Saturday,  June  26. 

INJUHOnOM — ITIDEirOl  or  RBOOBD. 

The  decision  of  the  court  was  announced  by  — 

BAi.Dwnr,  0.  J.  —  Injunction  to  stay  sheriff's  sale  of  real  estate, 
under  a  judgment  in  &Tor  of  respondenta 

The  cause  was  heard  upon  the  pleadings,  and  evidence  introduced  by 
both  parties.  We  could  not  undertake  to  say  that  the  court  erred  in 
making  the  injunction  perpetual,  unless  it  was  made  to  affirmatiTely 
appear  that  all  the  evidence  was  before  us,  upon  which  the  decree  <^ 
the  District  Court  was  rendered. 

Affirmed. 

EuU  for  the  appeUant— i>tmo9m&0  for  the  appellee. 


Alltk  y.  Johnsok. 
Appeal  from  Dubuque  District  Court — Friday,  October  10. 

THI  LIOAL  TITLK  WILL  PREVAIL  AOAIN8T  AH  EQUITABLE  OHE. 

Baldwin,  0.  J.  —  Upon  the  authority  of  P^e  v.  Oole^  6  Iowa,  153 ; 
ffarman  v.  Steinman^  9  Id.,  112;  .Rirfey,  Norrit  dj  Oo,  v.  Qoocher,  11 
Id.,  570,  and  AWxM  v.  Chase^  on^  in  an  action  of  right  the  legal  title 
will  prevail  against  an  equitable  one. 

The  defendant  by  his  answer  admits  the  legal  title  to  be  in  the 
plaintiff;  but  claims  that  the  conveyance  was  not  intended  to  be  ab- 
solute, but  as  a  mortgage.  The  demurrer  to  this  answer,  upon  the 
foregoing  authorities,  should  have  been  sustained. 

Reversed. 

/  R  Ptmers  and  Z  M,  Preston  for  the  appellant— No  appearance  for 
thei^pellee. 
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Spboht  y.  Sohwxb. 
Afpwl  from  Dubuque  District  Court — Saturday^  October  11. 

EXOEPnOKS — ^BlOOBD. 

Thb  opinion  of  the  court  was  delivered  by  — 

LowB,  J. — Action  in  replevin  for  a  hog,  judgment  for  defendant^ 
both  before  the  justice  of  the  peace,  and  in  the  District  Court  on  an 
appeal    No  exceptions  taken  to  the  action  of  either  court 

The  record  shows  that  in  the  District  Court  the  jury  found  for  the 
defendant^  and  assessed  his  damages  at  one  dollar.  On  this  verdict,  the 
court)  on  the  7th  of  March,  1861,  rendered  a  judgment  for  the  return 
of  the  property,  and  one  dollar  damages  and  costs.  One  year  after- 
wards, it  would  appear  from  the  following  entry  a  motion  of  lome 
kind  was  made: 

"^  March  1,1801. 

"  This  cause  coming  on  for  hearing  on  motion  to  correct  the  judgment 
heretofore  rendered  in  this  case,  and  the  said  motion  being  fully  heard, 
is  overruled.  — Exception." 

The  motion  referred  to  by  this  entry  is  not  in  the  record,  nor  is  there 
any  bill  of  exceptions,  that  shows  what  the  motion  was. 

The  assignments  are  that  the  court  erred  in  rendering  a  judgment 
for  a  return  of  the  property,  on  the  verdict  of  the  jury ;  secondly,  in 
overruling  the  motion  to  correct  the  judgment 

It  is  a  sufficient  answer  to  the  first  of  these  alleged  errors  that  no 
exceptions  were  taken  to  the  action  of  the  court,  at  the  time  of  ren- 
dering the  judgment  To  the  second,  that  if  any  such  motion  to  correct 
the  judgment  was  made,  it  does  not  appear  of  record,  and  we  the^ 
fore  have  no  means  of  determining  the  action  of  the  court  upon  it 

The  judgment  of  the  court  below  will  therefore  stand 

Affirmed. 

Burtj  Angel  A  Lyon  for  the  appellant  —  F.  OottechaUc  for  the 
appellee. 


SoHWSR  y.  Spboht  et  al. 
Appeal  from  Dubuque  District  Court —  Saturday^  October  11, 

BKOORD. 

Tn  opinion  of  the  court  was  delivered  by  — 
Baldwin,  0.  J. —  The  error  complained  of  is  the  admission  in  evi* 
denoe  by  the  justice  of  the  peace,  fix>m  whose  judgment  the  writ  of 
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error  was  taken,  a  copy  Gi  the  repleyin  bond,  which  appears  to  haire 
been  the  basis  of  the  actioxL 

•  We  cannot  say  that  there  was  error  in  this  action  of  the  ooort  TbB 
bond  or  copy  objected  to  is  not  sufficiently  identified  by  the  reoord, 
nor  can  we  say  but  that  a  sufficient  foundation  was  hdd  before  the  ocipj 
was  introduced.    The  error  must  affirmatively  appear  before  this  court 

eanrererse. 

AflArmed. 

Burtj  Angel  A  Lyon  for  the  appellant  —  F.  Gottsehalk  for  the 
lippellee. 


Habwood  y.  Rbinsokb  et  oL 
Jppeal  Jram  Floyd  DUtriet  Ckmrt  —  Mwday^  October  18. 

CASBS  FOLLOWSD. 

The  Opinion  of  the  Court  was  delivered  by  — 

WnoBT,  J. — In  equity.  Oomplainant  appeals,  and  insists  that  the 
ohancellor  erred  in  dissolving  the  ii\junction.  With  the  equities  <tf  the 
case,  except  so  &r  as  they  are  involved  in  this  question,  we  have  nothing 
to  do.  And  following  the  case  of  Shrieker  v.  Ftdd,  9  lowa^  366; 
Anderwn  v.  Reed^  11  Id.,  177 ;  Steoms  v.  Myen,  Id.,  183 ;  Oamady  v. 
Bodar,  Id.,  242 ;  and  the  rule  there  recognised,  we  see  no  reason  for 
interfering  with  the  discretion  exerdsed  in  dissolving  the  injunction. 

Affinned. 

Starr  A  Patterson  for  the  appellant — L.  L.  Ainsworth  and 
W.  B.  Fairfield  for  the  appellee. 
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AOOOUNT. 

See  OOPABTNEBSHIP,  6. 

AOKNOWLEDGMBNT. 

See  Frattd,  6,  7. 

ACTION  AT  LAW. 

See  Equitt,  1 ;  Trrui^  1. 

ADMINISTRATOR. 

h  SraoiAL  ADMnnsTBATDB.  Under  the  Revised  Laws  of  1843,  the  powers 
of  a  special  administrator  were  limited  to  the  preservation  of  personal 
property  of  the  decedent  until  a  regular  administrator  could  be  ap- 
pointed ;  and  an  order  of  the  Probate  Court  directing  the  sale  of  real 
estate  bj  a  special  administrator  was  without  authority  of  law  and  was 
void.  The  reg^ulari^  of  such  an  order  and  the  proceedings  thereunder 
maj  be  collaterally  impeached  Long  etaly.  Bumetty  28. 

2.  ArPonmcBNT  of  adionistbatobs.  The  Probate  Court  mav  appoint  one 
or  more  administrators  of  an  estate,  and  an  appointment  of  an  additional 
administrator,  against  the  protests  of  the  one  first  appointed,  wiU  not 
be  disturbed  when  it  does  not  appear  that  the  court  has  abused  its 
discretion  in  making  such  appointment  Bead  v.  Howcy  50. 

8.  Agbsdont  or  sbpabatioit.  An  agreement  of  separation  does  not  dis- 
solve the  marital  relation  of  the  parties,  nor  divest  the  wife  of  the  first 
right  to  administer  upon  the  estate  of  the  husband.  JcL 

i.  Obdxb  fOB  BUFPOBT  OF  WIDOW  AKD  MiNOBS.  When  it  is  ascertained 
that  an  estate  is  insolvent,  the  County  Court  cannot  make  an  order 
directing  the  executors  to  pa j  a  portion  of  the  assets  of  the  estate  for 
the  support  of  the  widow  and  minor  children.  In  Ihe  matter  of  the 
n^ppUcoHon  of  ChroUne  Heidchkr,  691 

ft.  OoBBBonoM  OF  JUDOMBIT.  When  the  record  discloses  no  error  but  a 
defect  in  the  form  of  a  judgment  whereby  the  individual  property  of 
an  administrator  is  made  liable  for  the  satisfaction  of  a  judgment 
against  him  in  his  official  character,  it  will  be  reformed  by  the  Supreme 
Oourt  at  the  costs  of  the  appellee.  Myera,  Admmistrator,  r,  Kmtkridk, 
AdmMttrakyr,  699. 

See  Affiai^  t;  JuBiSDionQir,  1-4;  Wmnafl^  8. 
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AGENCT. 
8ae  PBDrcEPAL  amd  A«bt. 

AGREEMENT. 

L  Pleaddtos.  An  agreement  between  the  parties  to  an  action  stipiilating 
the  terms  upon  which  a  decree  shall  be  entered,  where  filed  in  op^ 
court  becomes  a  part  of  the  record  as  a  pleading,  and  cannot,  oniaas 
for  good  cause  shown,  be  stricken  from  the  files,  or  withdrawn  upon 
the  motion  of  the  parties,  and  a  subsequent  pleadhig  inconsistent 
therewith  should  be  stricken  from  the  files.   VaU  ▼.  SUme  d  aL,  284. 

AMENDMENT. 
See  Attaohmkwt,  4. 

APPEAL. 

1.  DuTT  OF  ippsLLAHT.  It  is  the  dutj  of  the  appellant  to  bring  before  the 

Supreme  Oourt  all  the  evidence  upon  which  the  decree  (Vom  which  ho 
appeals  was  rendered.  Cook  etaly,  Woodbury  OouKty,  21. 

2.  Appeal  in  ohakoebt  causes.  Chancery  causes  are  tried  on  appeal,  in 

the  Supreme  Cknirt,  de  novo,  Blake  ▼.  Blake^  40. 

3.  Time.  A  cause  was  tried  before  a  justice  on  the  8th  day  of  the  month, 

and  the  original  transcript  showed  that  an  appeal  bond  was  filed  on 
the  19th  day  of  the  same  month,  while  the  bond  was  filed  as  of  the 
29th,  and  an  amended  transcript  shows  that  the  appeal  was  taken  ott 
the  29th.  Hdi,  that  the  court  did  not  err  in  holding  that  the  aiqpeal 
was  not  taken  in  time.  Brown  v.  Beefett^  186. 

4.  Tdib.  In  an  action  by  a  junior  incumbrancer  against  a  senior  mortga- 

gee, in  which  two  decrees  are  rendered,  the  respondent  may  appeal 
nrom  the  second  decree  notwithstanding  a  year  has  expired  since  Uio 
first  one  was  rendered  upon  the  default  for  want  of  an  answer.  WMs 
y.  Hampton  et  at,  259. 

6.  Appeal  ih  ORimir al  OAnsE&  The  District  Oourt  can  acquire  no  appellate 
jurisdiction  of  a  criminal  proceeding  by  the  mere  filing  of  an  appeal 
bond.  The  appeal  can  be  perfected  only  by  giying  the  notice  required 
by  §  5096  of  the  Revision  of  1860  to  the  justice  who  rendered  the  judg- 
ment appealed  fh>m.  Th6  State  of  Iowa  y.  Xtfyden,  433. 

6.  Sahe:  time,  a  criminal  cause  cannot  be  appealed  to  the  Supreme  Ooort 
after  the  expiration  of  one  year  fh>m  the  rendering  of  the  judgment 
complained  of.  The  State  of  Jowa  y.  Fleming^  443. 

t.  Appeal  bond:  ADMDriBTRATOB&  When  an  appeal  is  taken  by  executors 
from  an  order  of  the  County  Court  removing  them  fVom  oflSoe,  and 
appointing  their  successors,  and  the  bonds  of  such  executors  (m  file  are 
sufficient  to  cover  all  the  assets  coming  into  their  hands,  the  appeal 
bond  should  be  in  a  sum  sufficient  to  cover  the  costs  of  the  proceeding. 
In  the  fnaUer  of  Piermm't  ExectUors,  449. 

9.  Appeal  from  order.  An  order  discharging  a  rule  requiring  a  County 
Judge  to  show  cause  why  an  appeal  was  not  allowed  tttm  his  order 
removing  executors  affects  substantial  rights  and  may  be  reviewed  by 
the  Supreme  Court  on  appeaL  Id, 
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9.  Failubi  to  pbossoutb.  When  the  appellant  fails  to  file  argnmenta  in 
complianoe  with  the  order  of  the  court,  the  appeal  may  be  dismissed 
for  want  of  proeecution.  IfUea  A  Ob,  t.  Chicago,  Jowa  db  Nebraska 
BaOroad  Oompai^,  698. 

APPKARANCB. 

1.  ALLWATioifS  TAKBir  A8  TRUE.  When  a  defendant  makes  an  appearance 

hi  an  action,  bat  makes  no  answer  nor  excuse  therefor,  the  allegations 
and  petition  will  be  taken  as  true.  Pfanta  t.  (Moer  db  Co,  etal,  312. 

2.  Appbaeajiob  bt  aqent.  The  defendant  may  appear  by  an  agent  and  con- 

sent to  judgment,  and  it  is  not  necessary  that  the  authority  to  make 
such  appearance  should  be  entered  of  record.  Brawn  y.  Newman,  546. 

ASSAULT  AND  BATTBRY. 
See  iNfOBMAnoH. 

ASSIGNMENT. 
See  Gabmibhmbht,  1 ;  Homb^tbad,  1 ;  Lbasb,  2 ;  Mshokb,  1. 

ASSIGNMENT  FOB  BENEFIT  OF  OREDITOBa 

1.  Rights  of  seoubkd  orbditobs  ukdeb  an  ASSiONifENT.  A  creditor  under 

a  general  assignment,  who  has  special  security,  may  be  required  by 
the  o^er  creditors  to  resort  to  this,  and  can  only  daim  a  dividend  upon 
the  amount  remaining  unpaid,  after  exhausting  tiie  property  upon  which 
he  takes  a  special  lien.  Wurtt,  Austin  db  McVeigh  y.  Mart et  aL,  516. 

2.  Statutb  oowotrukd.  Section  1832,  chapter  17  of  the  Reyision  of  1860 

provides  a  method  for  excepting  to  the  genuineness  or  correctness  of  a 
daim  or  demand,  but  does  not  afford  any  plain,  speedy  and  adequate 
remedy,  whereby  creditors  holding  securities  may  be  compelled  to 
exhaust  them  before  taking  dividends  under  the  assignment  M 

8.  Gbnbral  ASSiOKMiirr:  mobtoaqb.  Where  a  debtor  conveyed  a  portion 
of  his  property  to  two  creditors  by  mort^^age,  without  their  knowledge, 
and  at  the  same  time  conveyed  the  remainder  to  a  trustee  by  an  assign- 
ment for  the  benefit  of  his  creditors,  all  of  which  was  done  with  a  view 
to  insolren^,  it  was  held  a  general  assignment  in  which  creditors  were 
preferred,  and  therefore  void:  following  and  re-afflrming  Burrows  v. 
Lehndorf,  8  Iowa,  96.    Cole  v.  Beaiham,  551. 

4.  Gbitbbal  and  PAfiTiAL  AflBiGNifBNTS.  A  debtor  may  in  good  faith  make 
a  partial  assignment,  preferring  creditors;  but  when  the  whole  trans- 
action assumes  the  character  and  is  in  legal  elfoct  a  general  assignment 
he  can  give  no  preferenca  Id. 

6.  AasiGNifBNT  roB  BBNBTiT  OF  CBBDIT0B8.  To  render  a  transfer  of  property 
void  on  the  ground  that  it  is  a  general  assignment  hi  which  creditors 
are  preferred,  it  must  appear  that  the  transfer  was  made  with  an  intent 
to  give  a  preference  to  creditors,  and  in  view  of  insolvency.  Chraves  f 
Cb,7,Jldmetal,,513. 

6.  Samb:  bvidbnob.  The  sufiidency  of  evidence  to  show  a  general 
ment  invalid  as  preferring  creditors  considered  and  determined.  Ji, 

See  Bab. 
VoL-Xm.        77 
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▲TTAOHMBNT. 

L  AnAOHmRT.  In  aiiMiioQ  for  false  rei^-^fleiitstSons,  tiie  damages  being 
unliquidated,  an  attachment  should  not  be  issued  until  the  require- 
ments of  §  1851  of  the  Code  of  1851,  have  been  complied  with.  &ate 
T.  Beynoubf  L 

2.  Attaohmiht  :  damages  oh  bond.  Under  g  3238  of  the  Berisian  of  1860 
the  deftodant  in  an  attachment  suit,  mi^,  bj  way  of  eoanter-daim  or 
cross-demand,  reoofer  in  the  principal  action  for  damages  sostained  by 
reasons  of  the  wrongM  suing  out  of  the  writ:  and  when  the  bond  is 
Joint  and  several,  both  as  to  the  obligors  and  obtigeee,  one  of  the  seve- 
ral obligees  may  set  up  such  damages  as  a  oounter-daim  against  one 
of  the  several  obligors.  Brancho/the  State  Bank  at  Iowa  Oityy,  Monu 
et  ai.,  136. 

8.  Att AOHMBMT :  yoir-KmDBHO&  Anallega^on  "that  a  defendant  is  not 
an  inhabitant  of  this  State  "  is  equivalent  to  an  allegation  that  the  de- 
fendant is  a  non-resident  of  the  State ;  and  under  the  Code  of  1851, 
was  sufficient  cause  for  the  issuing  of  the  writ  of  attarfiment  WtUx 
V.  Steanuj  282. 

4.  Ahshdhkht.  a  petition  or  affidavit  for  an  attadiment  may  be  amended 

and  aft6r  the  amendment  tiie  plaintiff  is  not  prcgudiced  by  the  defect 
corrected,-  neither  is  it  necessary  to  issue  and  levy  a  new  writ  upon 
the  pn^rty  attached,  Wadtworth  db  WeUa  v.  Ohemyey  A  Stimmn,  676. 

5.  Wbit  or  ATTAOHMHHT.  It  is  uot  neoesssiT  in  a  writ  of  attadmieDt  to 

redte  the  cause  set  out  in  the  petition,  id. 

See  BiWD^  1 ;  JvfasDumioiK,  6. 

ATTORNEY. 

See  OojigfiTUTiogAL  Law,  4;  Coeis^  1 ;  Gomnr  Jtjdqm,  1 ;  DAJCAOn^  4. 

ATTORNEY  GENERAL. 

1.  AnoRRST  OENBKAL  AMD  DiBTBiOT  ATTOBHET.  A  criminal  caose  is  under 
the  control  of  the  District  Attoniey  until  the  Supreme  Oourt  acquires 
jurisdiction,  after  uriiidi  it  is  under  the  sole  control  of  the  Attoniey 
General  me  Siaie  of  Iowa  y.  Fkmmg^  443.  '' 

BAILMENT. 
1.  See  Bbtoppml^  1,  as  to  receipt  executed  by  bailee  to  baflor. 

BAR. 

1.  Pkxa  nr  BAR.  An  action  pending  hi  the  District  Oourt  of  tiie  Umtdd 
States,  brought  by  creditors  of  an  assignor,  to  set  aside  an  assignnieot 
made  for  the  benefit  of  creditors,  is  not  necessarily  a  bar  to  a  proceed- 
ing in  a  State  Court  to  ei^join  the  assignee  ftom  pajing  dividends  under 
sndi  assignment  Wirte,  A%»Mm  db  MoVeigh  v.  Eari  et  aL,  515. 

BASTARDY. 

See  LMnmcAOT;  Maebtaot 

BILL  OF  EXCEPTIONS. 

L  GnnBAL  EXCBPnoHB.-  Ageneralexceptiontotbegivingof  eadiof  "the 
instructions  embraced  in  the  charge  of  the  court "  when  the  diarga 
involve  several  propositions  of  law,  any  one  of  which  is  not  eotMie- 
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008,  presents  no  qnestion  for  review  on  appeal  The  same  rule  applies 
to  a  general  exception  bj  one  party^  to  the  giving  of  instruotions  asked 
bj  ih»  other ;  but  when  instructions  are  asked  and  refused,  and  such 
reAisal  is  noted  on  the  margin  of  each  instruction,  a  general  excep- 
tion presents  a  question  for  review  upon  each  iostruction  so  refbseicU 
JByser  y.  WnsgerbiTf  3  Iowa,  463,  cited  and  explained.  The  Dantnport 
Oat  LSglUand  Coke  Oompany  v.  The  City  of  DoMnpcri^  229 ;  LoonUa^ 
Conger  db  Oo,  y.  Simpeont  632.  , 

%.  Samb.  Under  the  Ck)de  of  1861,  a  general  exception  to  the  charge  of  the 
court  to  a  juiy  entitled  the  party  excepting  to  present  to  the  appellate 
court,  for  review,  any  erroneous  position  in  any  portion  of  the  charge. 
WiOiekni  v.  Leonard  et  at,  330. 

8.  Sin.  The  rule  of  the  Oode  of  1861,  as  to  bills  of  exception^  gOTems 
in  actions  commenced  before  the  Revision  of  1860  took  effect  ItL 

4.  PBAonos.  The  Supreme  Court  will  not  consider  instructions  or  excep- 
tions to  evidence  which  are  not  by  bill  of  exceptions  or  otherwise  made 
a  part  of  the  record.  Wheeler  v.  SmUhf  663. 

See  Bioosa 

BOND. 

L  SuBsnruTSDBOirD.  When  a  new  bond  is  substituted  for  the  one  filed  at  the 
commencement  of  an  attachment  suit,  it  takes  the  jdace  of  the  original 
bond,  and  will  be  treated  as  if  filed  when  the  action  was  oommenoed. 
Branch  of  the  State  Bank  at  Iowa  City  v.  Morrie,  136. 

2.  Act  of  GoNGBBas  oohbtbubd:  spboial  bail.  The  "spedal  bidl"  cob* 
templated  by  §  11,  of  the  Judkaary  act  of  1789,  doea  not  include 
delivery  bonds  executed  to  discharge  property  fh)m  the  levy  of  a  writ 
of  attadmient  Bamsey  v.  Coolbaugh  db  Brooke^  164 

8.  Saicb:  Bmor  or  bbicotal  ov  bond.  The  removal  of  a  cause  from  * 
State  to  a  Federal  court,  in  accordance  with  the  proviskms  of  the 
Judiciary  Act  of  1789,  does  not  of  itself  have  the  effect  to  render  a 
delivery  bond  already  filed  in  the  cause  inoperative ;  neither  does  such 
removid  so  enlarge  or  change  the  obligation  of  the  sureties  on  such 
bond  as  to  discharge  theuL  Id, 

4.  Samb.  The  undertaking  of  the  obligors  on  such  a  bond  is  not  limited  to 
the  sheriff  serving  the  process.  It  is  for  the  benefit  of  the  real  parties 
in  interest,  and  requires  them  to  deliver  Uie  property  to  theoificerwho 
has  tiie  final  process.  Id, 

6.  SUBSTITUTION  OF  BOMSS.  Courts  of  general  Jurisdiotkm  hsve,  for  pur- 
poses of  substitution,  full  power  over  bonds  filed  on  mesne  process,  and 
an  order  permitting  the  ^thdrawal  of  one  filed  upon  the  performance 
of  certain  acts  to  keep  intact  the  security,  is  not  a  "  fhrther  proceed- 
ing" hi  a  cause  within  the  meaning  of  the  Judiciary  Act  of  1789.  Id, 

See  AppbaL)  7 ;  Oontbaot,  3,  4 ;  Oommr  bonds,  1 ;  Steamboat,  8. 

BRmaBa 

1.  Lubiutibs  OF  ooxnmBB.  It  is  made  by  the  statutes  of  Iowa  the  dn^  of 
the  county  in  which  a  bridge  is  situated  to  make  all  repairs  requiring 
an  extraordinary  expenditure  of  money ;  and  this  du^  involves  the 
oorresponding  liability  for  damages  resulting  ihxn  a  negleot  to  make 
the  same.  Wiken  db  ChMn  v.  J^fereon  OimAy,  18L 
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2.  Samb:  DI8TBI0T  8UP1BYI80R  OF  B0AD8.  While  it  is  the  dutj  of  the  Dis- 
trict Siiperyisor  to  make  repairs  requiring  but  little  labor  or  expense ; 
he  is  not  liable  for  damages  resulting  from  defects,  the  repairs  of 
which  would  invoWe  extraordinary  expenditures.  Id. 
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10  Iowa,  401,  dt«d 


Albert  t.  Chase,  anU^  foUowed, .  ...  60i 

Adkins  y.  Faalkner,  11  Iowa,  8M,  ci- 
ted and  followed, S9 

Alley  y.  Baj,  0  Iowa,  fiOO.  dted  with 
approval, 681 

Arbackle  y.  Bowman,  6  Iowa,  TO,  ci- 
ted,  OOS 

Austin  4  Spicer  y.  Carpenter,  t  G. 
.     Oreeife,  181 ...    4S 

Babcock  y.  Hoey  et  al.,  11  Iowa,  875, 
cited, :  448 

Bates  y.  Kemp,  IS  Iowa,  08,  dted,.. .  838 

Beebe  ▼.  BeelM,  10  Iowa,  188,  dted 


greyed, , 
.  y.  Thomas,  %  Iowa,  >B4, 


and  ai 
BeU  A< 

dted, '....;  468 

BUin  y.  Stewart,  %  Iowa,  878,  dted,  468 
Bostwick  y.  Powers,  18  Iowa,  460, 

dted  and  followed, 4S5 

Boyd  y.  EUls,  11  low^  07,  foUowed,  485 
Borrows  y.  Lehndorfl;  8  Iowa,  101, 

cited, 481,  460 

Calvin  V.  Bowman  4  Neal,  10  Iowa, 

680,  dted  and  followed 961 

Campbell  y.  Beesch,  0  Iowa,  887,  d- 

Campbell'y.'Leonardi  11  'lowi[,'480, 

dted  and  followed, 481,841 

Canal  Bank  y.  Newberry,  7  Iowa,  4, 


dted,  . 
Center  y.  Sprli 


.  002 
,  8  iowa,  808.  dted,  466 


Chadwicky.  Mn]er,6Iowa.84,dted,  11 
Charless  it  Blow  y.  Lambenon,  1 

Iowa,  486, 878 

Chiesly  v.  Sherman  et  al.,  10  Iowa, 

586,  followed, — 

Collins  y.  Vandever,  administrator, 

1  Iowa,  678,  dted,    107 

Cooper  y.  Sanderland,  8  Iowa,  114, 

commented  npoa  and  followed, ...  86 
Cooper  et  al.   y.  Fredericks,  4  O. 

Greene,  108,  dted, 41 

Crick  y.  MoClintick,  4  G.  Greene,  980, 

cited, 664 

Cnlbertson  it  Reno  r.  Lnckey  et  al., 

«n<«,dted 960 

Denton  v.  Lewis,  anU^  dted  and  fol- 
lowed,  680 

Dickson  et  sL  y.  Chom  et  al.,  0  Iowa, 

10,  cited, 610 

Doro^  y.  Patterson,  7  Iowa,  491, 

Dabnqne  County  y.  The  Dnbnqneand 
Pacfflc  Railroad   Company,  4  G. 

Greene,  1,  overmled, 888 

Dunsmore  y.  Bennett,  6  Iowa,  05,  d- 

ted, ui 

Dessanme  y.  Bomett,  6  Iowa,  96,  ci- 
ted,  468 

Dyson  y.  Reame,  0  Iowa,  67,  dted,  .  100 
Byrey.  Cook,  10 Iowa,  686, dted,....  180 
I^rser  y.  weissgerber,  9  Iowa,  4n, 

explained, 968,886,609 

Fanning  y.  Stinson,  anU,  dted, . ; . . .  660 
Farley,  Norrls  it  Co.  y.  Goocher,  11 

Iowa,  600,  followed, 004 

Foley  y.  Adams,  4  Iowa,  44,  dted, .,  106 


.175 

i;,  8  Iowa,  887,  dted,  80T 
y,  11  Iowa,  140,  d 

,n  iowa,'4i»;!.;;!  98 
8  G.Greene,  680...  197 
r.  McFadden  it  Co., 

F^ervary,  0  Iowa, 

oUowed, 975,  648 

gs,  8  Iowa,  668,  d- 

>  y.'  The  Stounboat 
ira,  879,  re-affirmed,  1T7 
y.  Weare  et  sL,  4 

146 

tier,  8  Iowa,  160,  d- 

504 

nan,  0  Iowa,  foUow- 

004 

fe  y.  Cane,  8  Iowa, 

fiM 
i'ii*  iowa,  Ml',  fol- 
lowed,  648 

HoUlngsworth  y.  Swlckard,  10  Iowa, 

886,  dted  and  followed, 175 

Holmes  y.  Clarke,  10  Iowa,  488,  dted 

and  followed, 4 

Hale  it  Argalls  y.  The  County  of 
MarahaU,  19  Iowa,  149,  dted  and 

approved! Ill 

Hvffum  y.  The  iBtna  Insurance  Co., 
11  Iowa,  91,  dted  and  explained, . .  6B9 

Johnson  v.  Monell,  oa^  cited, M6 

Johnson  v.  Carson,  8  G.  Greene,  460, 

dted, ZZ?.\4A 

Jonrdan  y.  Reed,  1  loynu  186,  dted,  801 
Keenan  y.  The  Missouri  Sute  Mutu- 
al Insurance  Company,  19  Iowa, 

196,  cited  and  foUowed, 881 

Kelly  y.  Gillaspie,  19  Iowa,  67,  renif- 

flrmed, 991 

Kramer  y.  Rebman,  9  Iowa,  114,  d- 

ted, .«  908,088 

Kuhn  y.  Graves,  0  Iowa,  808,  dted 

and  followed, 481,  841 

Leffler  v.  Armstrong,  4  Iowa,  489,  ci- 
ted and  followed  , 981 

Levi  v.  Karrick  et  al.,  8  Iowa,  160^..  845 

Likes  y.  Baer,  8  Iowa,  880 4 

LitUe  v.  Bennett,  7  Iowa.  894,  dted,  181 
Lyon  v.  Baum,  6  Iowa,  48, 109 


11 


irienthsl  y.  Schaeffer  et  al.,  6  Iowa, 

Marvin  v.  Adsinson  et  aL*, '  11 '  lowa^ 
871,  dted, tlO 

McCarver  y.  Neally,  1 G.  Greene,  880, 
dted, ?..T!968 

McGregor  et  aL  y.  Armill,  9  Iowa,  80, 


tcGregor 
dte$  .. 


McKenly  y.  Bechtd,  19  Iowa,  661,  fol- 
lowed,   680 

Merrick  y.  The  Burilngton  and  War> 
rea  FUmkroad  Company,  11  Iowa, 
74. 6a 
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Hnii  et  al.  T.  Xabor,  0  Iowa,  484, 

dtod, 105 

miler  V.  Chittenden  et  al.,  %  Iowa, 

815,  dted, 458 

Miner  Y.  Bradford  et  al.,  U  Iowa,  961, 

cited  and  followed, ....  5T2 

Morrow  y.  Weed,  4  Iowa,  T7,  cited, .    86 
Morford  y.  Unger,  8  Iowa,  SSk,  ap- 

proyed, 

Morrison  y.  Myera,  11  Iowa,  688,  cited 

and  followed, • 

Morray  y.   Catlett,    4  G.    Greene, 

108, 808,  806 

0*Ferrall  y.  Slmplot,  4  Iowa,  881, 

cited, 160 

Pare  y.  Cole,  6  Iowa,  168,  cited  and 

followed, 464,  004 

Pelamoorges  y.  Clarke  et  aL,  0  Iowa, 

1,  cited, 664 

Plgman  y.  Dewey,  IS  Iowa,  806,  fol- 
lowed,       680 

Pierce  y.  Wilson  et  al.,  8  Iowa,  90, . .    49 

Plerson  y.  David,  1  Iowa,  98, 808 

Pierson  y.  Armstrong,  1  Iowa,  989, 

cited,  160 

Plzler  y.  Nichols,  8  Iowa,  100,  cited,  608 
Powell  y.  8paaldlnff,  8  G.  Green, 

448, \...,  Vr. 808 

Powell  y.  Hont,  11  Iowa,  480,  cited 

andfoUowed, 175 

Price  A  Walty.  Earned  et  al.,  1  Iowa, 

478, 146 

Bankln  y.  Majors,  0  Iowa,  997,  cited 

andfollowed, 976,648 

Baver  y.  Webster,  8  Iowa,  609, 180 

Ba/bom  y.  Kahl  et  aL,  10  Iowa,  99,    89 
Beed  V.  Chabb  Brothers,  Barrows  A 

A  Co,,  9  Iowa,  178, 187 

Heed  y.  Carey  et  al.,  ante,  foUowed,.  648 
Rafdskofl  Brothers  y.   Barrett,   11 

Iowa,  179,  cited  and  followed, 968 

Bhodes,  Pogram  A  Co.  y.  McCor* 

mack,  4  Iowa,  868,  cited, 878 

Bodemyery.  Rodman,  6  Iowa,  NO, 

cited  and  followed, 606 

Bomans  y.  Hays,  19  Iowa,  970,  cited 

and  followed,.  lOO 

Sabin  A  Moon  y.  Harris,  19  Iowa,  87, 

cited, 910 

Sangster  v.  Loye,  11  Iowa.  680, ..  976,  648 
Soofes  V.  Wlltsey  et  al.,  11  Iowa,  961, 

cited  and  followed,  671 

Bhepard  v.  Ford,  10  Iowa,  609,  fol- 

„  lowed, 17,  119,  896,  888 

Shipman  y.  RobUna,  10  Iowa,  908, 

explained, 997,  601 

Skiff  y.  The  Sute  of  Iowa,  9  Iowa, 

660,  cited  and  followed, 608 

Sloan  y.  Colbaagh,  10  Iowa,  81,  cited 

and  commented  apon, 68T 

Smith  y.  Dnbaqne  Coonty,  4  Iowa, 

499,  cited, 146 

Spratt  y.  Reed,  8  Q.  Greene,  488, 148,  996 
Sudler  Bros.  A  Co.  y.  Parmelee  A 

WalU,  10  Iowa,  98, 188 

Stewart  v.  Campbell,  0  Io¥ra,  868, 

dted, 483 


lank,  8  Iowa,  181, 

eoi 

js,    19  Iowa,  676, 
r  998.  604 

:!oiinty  of  Scott,  10 

wed, 888 

McLenans,  9  Iowa, 

l,'i9*iowa!  810  **.'.*.'.  966 
ya  y.  Buhl,  8  Iowa, 

107 

renport  y.  Kelly,  7 

ruled,  919 

I  y.  Crogan,  8  Iowa, 

488 

ft  y.  Hintermeister, 

Jd 401 

ra  y.  Abrahams,  1 


i  y.Yaaghn,  6  Iowa, 
I  y.  Cokely,  4  Iowa, 
i  y.  Walters,  5  Iowa 
ly.  Barrett,  8  iowa, 
ra  y.  McPherson,  0 
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404 
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ray. 

9d 498 

ra  y.  Chambers,  9 

498 

y.  Douglas,  7  Iowa, 

488 

IS  Light  and  Coke 
I  City  of  Dayenport, 

886,688 

ira  y.  Cooster,   10 

468,000 

a  V.  Tomllnson,  11 

001 

k,  11  Iowa,  486,  cited 

841.481 

College  y.  Hill,  li 

andfollowed, 600 

M,  11  Iowa,  658,  fol- 
lower  488,498 

Wagner  y.  Galvear,  ante,  cited, 998 

Waldron  y.  ZoUlcofllBr,  8  Iowa,  108, 

cited 10 

Wickersham  y.  Beeves  A  Miller,  1 

Iowa,  418,  cited, 888 

Wilhelmi    y.    Leonard,    ante,    fol- 

' "  481,688 

ftle  et  aL,  19  Iowa,  76, 

177 

Id  District  No.  1,   9      . 

ited, 184 

Iwetland,  10  Iowa,  61, 


sh  et  al.,  9  G.  Greene, 
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molt,    8    Iowa, 
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401 


CHANGE  OF  VENUR 
See  Ybnux. 

OOMMON  GABBIER. 
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1.  Wabihousbiuh.  a  warehouseman  with  whom  goods  carried  bj  a  BltU-  "^ .  ^  " 
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roftd  Ckwpanj  are  etored  maj  retain  poBsesBioii  of  the  same,  wben  so 
inatmotod  bj  the  Oompanj,  until  the  "bade  chargea"  thereon  are 
paid.  Aldm  db  Oo.  t.  CfarveTf  S63. 

CONBPntAOT. 
L  iHDioncEXT  FOR  oovspnuoT.  It  ahonld  appear  on  the  &oe  of  an  indict- 
ment for  conapiraq^,  that  the  object  of  the  oonapirac7  was  criminal,  or 
that  the  meana  to  be  employed  in  attaining  it  were  criminaL  The  £tofe 
o/Imoa  y.  Janei,  269. 

S.  Same.  The  words  "to  cheat  and  defraud,"  without  more,  do  not  necea- 
aarilj  implj  a  criminal  object  when  alleged  aa  the  purpoae  of  a  oooqa- 
racj.  Id. 

OONSTITDnONAL  LAW. 

1.  MmnoiPAL  iNDBBTBDNns.  Article  11,  §  3,  of  the  Conatitution  of  1857, 

doea  not  afSsct  the  vididi^  of  contracts  entered  into  by  municipal 
oorporutions  before  that  instrument  took  effect  Ikmanport  Oaa  Ligki 
tmd  Chhe  Cfompany  t.  The  OUjf  o/Dai9enpoi%  229. 

2.  Law  uvooH^nrnnoirAL.  So  much  of  §  32  of  diapter  62  of  the  acts  of 

1868.  as  directs  tiie  County  Judge  to  apportion  one  half  the  oountj 
adboci  fVmd,  in  equal  amounts  to  the  several  School  Districts  of  the 
county,  is  tnconsistent  with  §  7,  art  9,  of  the  Constitution,  whidi 
requires  a  distribution  in  proportion  to  the  number  of  jouths  between 
the  ages  of  five  and  twen^-one  years.  TheDistrict  Taumship  o/the  Oitif 
ofDiimquAV,  The  (hwUy  Judge  of  Dubuque  Comiy,  250. 

8.  Bill  of  biobtb.  The  bill  of  rights,  in  the  Constitution  of  the  State  of 
Iowa,  will  not  be  so  construed  aa  to  exclude,  impair  or  deny  any  ri^ta 
not  enumerated  therein,  and  retained  by  the  people.  The  ^ateo/IawOf 
ex  rel.  The  BurUngtan  A  Miseouri  River  RaOroad  Oompamff  t.  Cbunly 
of  WapellOf  388. 

4.  Attobnbt's  re.  Section  4168  of  the  Rerision  of  1860,  which  establiahea 
the  maximum  of  attorney's  fees  for  the  defense  of  criminala  under 
appointment  by  the  court,  is  not  inconsistent  with  §  18,  Art  1  of  the 
Constitution.  Samuels  y.  The  County  o/Dubuque,  636. 

CONSTRUCTION. 

L  RuLB  or  ooHBTBUcmoir.  Words  in  a  Statute  will  not  be  construed  as 
mere  surplusage,  if  a  construction  can  be  legitimately  found,  which  wHI 
give  force  to  and  preserye  the  entire  statute.  Levenee  y  Reffuolde,  310. 

2.  CovsTBUonoN  OF  OONTBAOTS.  All  parts  of  a  contract  are  to  be  weighed 
and  considered  in  guying  it  a  constructioa  The  court  in  construing  a 
contract  should  arriye  at  the  intention  of  the  parties  by  locating  at 
the  language  employed,  the  purpose  in  yiew,  and  all  the  drcumstances 
attending  the  contract  McOraney^e  Execukrix  y.  Qr^fin  eidL,ilt. 

See  CoHTRAOT,  3, 4;  ICabkst,  2. 

CONTEMPT. 

1.  CONTDCPT  OF  oouBT.  When  the  court  acts  upon  its  own  knowledge  m 
tbe  punishment  of  a  contempt,  a  statement  of  the  facts  constituting  the 
contempt  should  be  made  of  reoord.  The  State  o/Ioufa  y.  UUeyf  693. 

8eeWimB8»  2. 
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ooirrBAOT. 

1.  OoHsmnunov.  A  contract  supported  by  a  promise  to  do  two  things, 
one  of  which  is  legal  and  the  other  Qlega],  may  be  enforced  as  to  that 
which  is  legal,  unless  the  two  are  so  bound  together  and  mingled  that 
they  cannot  be  separated,  in  which  case  the  whole  promise  will  be 
treated  as  Toid.  Oagady  v.  Woodbury  Oomay,  113. 

3.  OoBFOBAXiov.  The  inalHlity  of  a  municipal  corporation  to  pay  an  indebt- 
edness incurred  under  a  contract  made  by  conqpetent  authority,  cannot 
defeat  an  action  thereon ;  neither  can  the  corporation  annul  sudi  a  con- 
tract by  notifying  the  other  party  that  it  cannot  and  will  not  pay  the 
indebtedness  wbkii  will  be  incuired  by  its  execution.  The  Davenport 
Cku  Light  and  Coke  Oompatny  t.  The  OUy  of  Daveriport,  229« 

8.  GoRSTRUonoHOFBOHDroBOOWBTAiroBOFSBALEBTATB.  Aboudforthe 
conveyance  of  real  estate  stated  the  terms  and  conditions  substantially 
as  follows :  1.  That  the  vendees  had  made  the  vendor  certain  notes, 
for  different  sums  and  maturing  at  different  dates,  all  bearinff  ten  per 
cent  interest;  that  accruing  on  two  of  them  to  be  paid  annuaUy  in  ad* 
vance.  2.  That  they  had  paid  him  the  sum  of  $764,  the  receipt  of 
which  is  acknowledged.  3.  Vendees  were  to  pay  all  taxes  and  charges 
that  might  accrue  against  the  lots.  4.  The  vendor  undertook,  if  the 
said  notes  and  interest  thereon  should  be  paid  on  or  before  the  time  they 
may  respectively  mature^  ttid  if  aU  th«  taxes  should  be  paid,  whenever 
called  upon  afterwards  to  convey,  by  deed  of  general  warranty,  the 
property  described;  but  if  the  said  notes  and  interest  and  taxes 
accruing  were  not  paid,  then  the  contract  was  to  be  void,  and  the 
vendor  reserved  the  right  to  reenter  upon  said  premises.  6.  "  And 
I  do  fVirther  agree,  upon  payment  to  me  of  two  thousand  dollars  to 
make  a  deed  to  lot  number  three  (3)  and  upon  payment  of  five  hun- 
dred dollars  for  each  lot  I  agree  to  make  a  deed  to  either  or  any  of 
lots  one,  two,  four  and  five,  (1,  2,  4  and  6,)  and  upon  the  payment  of 
$290.07,  for  each  lot,  I  agree  to  make  a  deed  of  either  or  any  of  the 
remaining  lots  above  described  to"  said  grantees  '*  or  their  assigns 
and  at  their  own  expense.**    It  was  held : 

1.  That  after  the  payment  of  any  of  the  sums  named  in  the  last 
dauae  or  stipulation  of  the  contract,  the  vendees  or  their  ass^^nees 
mig^t  elect  to  take  the  proper  spedfio  lot  or  lots;  and  that  after 
audi  el6ctk>nand  notice  thereof  to  the  vendor  he  would  be  bound  to 
convey;  but  that  he  would  not  be  in  default  by  mere  payment  with- 
out an  electton  and  notice, 

2.  That  the  sum  paid  when  the  contract  was  entered  into  should 
be  estimated  with  those  afterward  paid  in  determining  whether  any 
one  of  the  several  amounts  upon  the  payment  of  which  the  vendee 
was  entitled  to  a  conveyance,  had  actually  been  paid. 

3.  That  the  vendee  having  paid  in  the  aggregate  more  than  the 
sum  of  $2,000,  but  having  fbUed  to  notify  the  vendor  of  his  election 
to  take  a  conveyance  of  lot  three  (3)  before  suit  brought,  was  entitled 
to  a  conveyance  upon  the  payment  of  the  costs,  and  the  taxes  and 
charges  thereon.  McOraney'a  Executrix  v.  Cfr^h^  et  dL,  313. 

i.  OoNerTRUCnoK  of  a  oohtraot.  A  bond  fbr  the  sale  of  real  estate  con- 
tained the  following  conditions:  "The  said  8.  (the  obligee)  paying 
promptly,  time  being  the  essence  of  the  contract,  his  two  certain  pro- 
missory notes,  of  even  date  with  this  contract,  the  one  fai  the  sum  of 
$916.66,  due  on  the  let  of  January  next,  with  ten  per  cent  interest,  and 
Uie  other  in  the  sum  of  $1,833.32.  due  in  six  months  from  date,  with 
ten  per  cent  interest  If  said  notes  are  not  paid  promptly  when  dusc 
I  hereby  reserve  to  myself  the  privilege  of  taking  possession  of  said 
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promiBes  and  dedaring  this  contract  void,  and  all  paymenta  tliOTeoa 
forfeited,  and  it  ia  understood  the  said  8.  is  to  paj  all  taxes  that  maj 
aoonie  on  said  land,  then  this  bond  is  to  be  earned  into  flill  effect  It 
is  also  understood  that  I  am  to  deed  said  land  to  the  said  S.  in  aucfa 
parcels  as  he  may  sell  and  wish  to  convey  prior  to  the  payment  of  the 
uat  note,  provided  said  8.  jptkjB  pro  rata  with  the  amount  deeded." — 
Beid: 

1.  If  8.1  after  the  first  payment  as  stipulated,  should  efltect  a  sato 
and  wish  to  convey  a  portion  of  the  land,  B.  (the  obligoi)  would  be 
bound  to  convey  the  portion  so  sold,  provided  it  did  not  exceed  pro 
rata  the  sum  paid. 

2.  That  if  within  a  reasonable  time  after  notice  of  such  a  sale  and 
demand  for  a  conveyance,  the  obligor  failed  to  execute  the  same,  the 
obligee  would  be  absolved  fh>m  a  farther  performance  of  the  con- 
tract on  his  part 

3.  That  if  the  obligee  should  make  the  first  payment  and  should 
not  sell  any  portion  of  the  land  before  the  maturity  of  the  last  note, 
and  made  a  default  in  the  payment  thereof,  time  being  the  essence 
of  the  contract,  he  would  forfeit  the  sum  paid. 

4.  Upon  the  payment  of  the  first  note,  the  obligee  was  entitled  to 
a  conveyance  of  a  pro  rata  portion  of  the  land  when  he  made  sale  of 
the  same.  Shaw  v.  Brofonj  608. 

See  OomrrBUonoK,  8 ;  Pubuo. 

COPARTNERSHIP. 

1.  JoDiT  AKD  SKVEBAL  PROFEBTT.  A  court  of  equity  Will  not  eiy'oin  the 
sale  of  individual  property  of  a  copartner  to  satisfy  a  judgment 
against  the  firm  of  which  he  is  a  member,  upon  the  ground  that  it  has 
not  been  made  liable  by  scire  facias^  when  it  is  not  alleged  that  the  judg- 
ment was  against  the  firm,  and  not  against  the  individual  members 
thereof;  or  when  no  issue  is  presented  negativing  the  fact  that  tike 
property  has  been  made  liable  by  such  process.  Quere,  Does  the 
ri^^t  to  object  to  the  levy  of  an  execution  on  this  ground  extend  to 
one  claiming  under  the  debtor  ?  Jones  v.  Jones  et  aL,  276. 

5.  OoMFBNBATiON  OF  OOFAATNKB.  As  a  general  rule,  every  copartner  is  bound 

to  exerdse  due  skill  and  diligence  in  promoting  the  interest  of  the 
copartnership,  without  reward  or  compensation,  unless  it  be  other- 
wise agreed  between  the  parties ;  but  such  agreement  may  be  implied 
from  ue  course  of  business  pursued  between  the  copartners,  as  dis- 
closed by  the  evidence ;  and  when  a  partner  renders  services  whidi 
neither  the  law  nor  the  agreement  of  the  parties  imposes  upon  him, 
an  agreement  that  he  shall  be  paid  is  implied.  Levi  v.  Earricketal^  344. 

8.  Bad  faith  of  oopabtnsb&  A  partner  is  required  to  exercise  toward 
his  copartners  the  utmost  good  faith  in  all  matters  relating  to  the  co- 
partnership, and  if  one  deals  with  or  uses  firm  property,  he  will  be 
held  to  account  for  all  profits  arising  fh)m  such  use  or  transaction,  and 
if  loss  arises  fVom  his  fVaud  he  is  liable  to  his  copartners  for  all  ii^uriea 
fh>m  such  misconduct  Id. 

4.  Sami:  flbadinos.  To  entitle  copartners,  in  a  suit  to  settle  the  business 
of  the  firm,  to  recover  against  a  partner  damages  for  the  firauduleut 
use  of  firm  property,  the  proper  basis  must  be  laid  in  the  pleadings  by 
allegations  of  the  misappropriation  complained  of.  Id. 

6.  RuLis  fob  the  stathient  of  an  aooouht.  When  a  copartnershh)  was 

formed  for  the  purpose  of  working  a  mining  interest  in  oertam  lota 
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owned  hy  the  oopartnera,  and  each  partner  was  to  pay  his  equal  pro- 
portion of  the  expenses  according  to  his  mining  interests  in  said  lots; 
and  when  the  books  of  the  copartnership  were  for  a  portion  of  the 
time  in  which  the  Arm  were  engaged  in  mining,  so  kept  that  it  was 
impossible  to  separate  the  expenses,  it  was  held: 

1.  That  in  stating  the  accounts  for  the  term  during  which  thej 
were  kept  separately,  each  partner  should  be  charged  with  his  pro- 
portion of  the  expenses  incurred  in  raising  mineral  on  each  lot 

2.  That  in  stating  an  account  for  the  time  during  which  they  were 
not  thus  kept,  the  entire  expense  should  be  apportioned  to  each 
lot  in  proportion  to  the  value  of  the  mineral  raised,  and  the  oopartnera 
charged  in  the  ratio  of  their  interest  in  each  lot  Id. 

6.  OoPABTHrsRSHiP  DIETS.  The  individual  property  of  a  partner  can  be  sub- 
jected to  die  satisfaoton  of  a  judgment  against  the  firm  as  such  only  by 
tdre  facicu ;  it  is  otherwise  when  the  judgment  on  a  copartnership  obli- 
gation is  against  the  members  of  the  £m  as  individuals.  LwaSy  t. 
EmaetaL,  544. 

See  Dm,  4;  €k>irFHBaiov  of  jin)oiaNT,  3;  JuDOMurr;  Miboib»  6;  Mobt- 

OAGB,  12. 

OOBPORATION. 
See  €k>KTBjiOT,  2;  Ookstitutional  Law,  1. 

COSTS. 

L  OOBIB:  ATiOBNST*s  TEES,  Attorney's  fees  cannot,  in  any  case,  be  taxed 
to  the  losing  party.  Elake  v.  Blake,  40. 

See  Constitutional  Law,  4;  Damaois,  1. 

OOUNTT. 
See  BBiDoia 

OOUNTT  BONDS. 

1.  PowiB  or  OOUNTT  JUDOB.  A  county  judge  had  no  power  to  issue  the 
bonds  of  the  county  running  a  series  of  years  and  drawing  interest  at 
the  rate  of  ten  per  cent  per  annum,  in  the  absence  of  any  authority 
conferred  by  a  vote  of  the  people  of  the  county,  in  the  manner  pre* 
scribed  by  law.  Caaady  v.  Woodbury  Owii/y,  113. 

See  Railboads. 

COUNTY  JUDGES. 

1.  County  judob  :  attobkbt.  When  the  county  judge  was  the  general  agent 
of  the  county,  he  had  the  power,  and  it  was  his  duty,  to  employ  attor- 
neys to  represent  the  interest  of  the  county  in  actions  brought  against 
him  as  an  officer;  and  to  pay  a  reasonable  compensation  for  their 
services  out  of  the  county  treasury.  Chkka$qw  Covmty  v.  BaUey,  435. 

See  Administbatob;  County  Bonds*  Jubibdiohon. 

COUNTY  SEAT. 

1.  County  sbat:  kboobd.  In  determining  where  the  reoords  of  a  oounty 
should  be  kept,  the  oounty  judge  had  no  power  to  go  behind  the  record 

Vol.  XTTT.       78 
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of  the  election.  The  SkOe  qf  Iowa,  w  rtl  Vm  JSbntM,  t.  Tk$  Omml^ 
Judffe  o/Bardfn  Chm$y,  139. 

See  IQVDAMUB^  L 

OOUBT. 

1.  OiTT  Oomtr  or  Dubuqub.  No  ^>peal  lies  from  a  Jadgmeiit  of  the  CShr 
Court  of  Dubuque  to  the  Diamot  Gourt  The  State  of  low  v.  Eoi' 
fMc«;437. 

S.  fiiia:  ETJUK  OF  PKAcncai  While  the  criminAl  Jurisdictioii  of  the  Du- 
buque City  Court  is  limited  to  a  daes  of  cases  triable  before  magi»> 
trates  the  mode  of  exerdstug  this  jurisdiotioa  must  be  aooordiDg  to 
the  rules  whidi  govern  the  Distariot  Court  Id, 

OOVBNANT. 
See  Lbabb. 


CBDOKALLAW. 

1.  NoncB  OF  nrrBODUOnov  of  withesb.  The  defendant  in  a  criminal  oaose 
who  has  accepted  the  service  of  a  notice  that  a  witness  not  named  in 
the  indictment  will  be  introduced  on  the  trial,  and  who  has  agreed  to 
treat  such  notice  as  personally  served,  cannot  object  that  it  was  not 
signed  by  the  district  attorney.  The  State  of  Iowa  v.  Watroue^  489. 

S.  JUDOMEMT  OK  VBBDIOT  WTTHIX  THIUB  DATS :  PRAOTUA  When  tilO  jrOOOrd 

shows  that  a  judgment  was  rendered  upon  a  verdict  in  a  criminal  cause 
in  less  than  three  pays  after  the  verdict  was  returned  by  the  juiy,  and 
that  the  court  continued  in  session  for  more  than  that  time,  the  Sd> 
preme  Court  will,  unless  aU  presumptions  of  prejudice  are  dearly 
rebutted,  remand  the  causey  not  for  a  new  trial  but  for  another  Jadg> 
menl  Id, 

8.  CBDcnrAL  pRAonoi.  When  the  defendant  was  regulariy  indicted,  tried 
and  convicted  of  a  misdemeanor,  and  judgment  rendered  thereon,  Mil 
that  it  is  not  necessary  that  the  record  should  show  that  the  defendant 
was  asked  if  he  had  any  legal  cause  to  show  why  judgment  should 
not  be  pronounced  against  hun.  The  State  of  Iowa  v.  SUi^  603. 

8eeAnPB4L»6,6;  AnoBKBrQKNE&AL;  BiLLOFBzoKPnoNa,  5;  CoMBPnuor; 
iNFOBXATioir;  PBAonoi,  6;  Tbibpasb;  YxBDior. 

DAMAGEa 

1.  Damages  fob  faub  bepbbsentatioks:  bbsoibbiokof  coktbaot.  TIm 
purchaser  of  real  estate  cannot,  in  an  action  against  the  vendor,  reco- 
ver  as  damages,  for  fledse  and  fraudulent  representations  made  by  sudi 
vendor  in  the  contract  of  sale,  the  amount  of  the  money  value  of  the 
consideration  received  by  audi  vendor,  when  it  is  not  shown  that  the 
plaintiff  has  offered  to  rescind  the  contract  by  placing  the  parties  in 
stolM  qyno,  Oaiea  v.  BeywAde^  1. 

S.  Same.  In  an  action  for  false  representations  in  the  sale  of  land,  if  the 
contract  has  not  been  rescinded,  or  the  plaintiff  has  not  offbred  to 
rescind,  the  measure  of  damages  is  the  difference  between  the  actual 
Wue  of  tiie  land  purchased  and  its  value  as  it  was  represented  by  tke 
vendor,  id 
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8.  ILkJrPBAonoi:  In  an  action  fcHr  damages  against  a  phjBidan  for  non- 
fiilfillment  of  contract  in  the  treatment  of  a  disease  which  he  had 
undertaken  to  treat;  and  for  gross  negligence  in  treating  the  same,  the 
plaintiff  may  recover  vindictiYe  as  well  as  actual  damages.  Cochran 
T.  MtOer,  128. 

i.  AnoBNBT's  Ites.  The  sucoessftd  party  in  an  action  on  an  ordinary  con- 
tract)  in  the  absence  of  malice  or  want  of  probable  cause,  is  not  allowed 
attoriiey's  fees.  NmM  v.  aanford  <fe  OhtUk,  463. 

See  Attaohmbnt,  2. 

DAVBNPOBT. 

SeeliABXST. 

DBCBEB. 

L  AnouFr.  Where  a  petition  in  equity  prayed  judgment  fat  the  amount 
Ihen  duCf  and  no  supplemental  petition  or  ftirther  prayer  was  filed,  it 
was  held  that  the  court  erred  in  rendering  a  Judgment  for  a  sum  which 
hiduded  histaUments  which  became  due  after  the  commencement  of 
the  suit  Blake  t.  Blake^  40. 

2.  Judomemt:  jodtt  obuoahon:  xsbgbil  A  decree  in  foreclosure  whidi 

finds  and  determines  the  order  and  amount  of  the  several  liens  on  the 
mortgaged  premises,  and  finds  and  acljudges  that  there  is  due  from  a 
firm  of  which  the  mortgagor  is  a  member,  to  another  defendant,  a 
certain  sum  on  a  copartnership  note,  secured  by  a  junior  mortgage, 
and  orders  a  sale  of  the  mortgaged  property  for  the  payment  of  the 
same,  without  giving  the  holder  a  fbU  and  complete  remedy  against 
such  mortgagor,  does  not  operate  to  discharge  the  other  joint  obligors. 
BeaU  V.  West,  61. 

3.  Dbobeb  ukdbb  a  aENXBAL  PRATER.  A  court  of  equity  cannoti  under  a 

S moral  prayer,  grant  relief  for  which  no  proper  basis  has  been  laid  in 
e  allegations  of  the  petition.  Oaeady  v.  Woodbury  County^  113. 

4.  Deobxb  Ri-AmRMED.  The  decree  in  SproU  v.  Seed,  3  G.  Greene,  4M, 

re-affirmed.  Be  Louis  v.  Sage^  146. 

6.  When  SETTUBiaaiT  Am)  DBOBSB  ABE  OOKOLUSIVB.  A  settiement  between 
a  mortgagor  and  mortgagee,  and  a  decree  thereon  finding  and  estab- 
lishing the  sum  due  fhnn  one  to  the  other,  are  conclusive,  unless  it  is 
made  to  appear  that  such  settlement  and  decree  were  obtained  by 
fraud.  Ckirhe  T.  Bainaxifti  Beaner  <fe  Oo^  320. 

See  BzBOunoK,  1;  Hombsiba])^  6;  Lieb,  6;  Bbdxxftiov;  Usust,  2. 
DEED. 

L  Deed  bt  attobmet.  When  an  attorney  in  hdL,  acting  under  a  power  of 
attorney  executed  by  both  husband  and  wife,  signed  a  deed  of  convey- 
ance as  the  attorney  of  the  husband  only,  it  was  held :  1.  lliat  the 
deed  operated  to  convey  only  the  husband's  interest,  and  did  not  bar 
the  dower  of  the  wife ;  2.  l%at  the  fruhire  to  execute  the  deed  as  the 
attorney  of  the  wife  c(mld  not  be  aided  by  evidence  showing  a  mistake 
on  the  part  of  the  attorney  in  drawing  the  deed.  WiXkifnaon  v.  CTeMy 
efol,  167 

2.  CUvcELDro  DErEABABGE:  When  the  maker  of  a  note  executed  for  mon^ 
borrowed,  conveyed  to  the  payee  a  tract  of  land  by  a  deed  absf^te  on 
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its  fkoe,  and  received  fVom  such  pajee  a  bond  for  a  reoonTejanoei  npoii 
the  payment  of  the  sum  borrowed,  of  whidi  contract  time  was  made 
the  essence;  and  at  the  maturity  of  the  note,  it  was  by  agreement  of 
parties  delirered  to  the  maker,  and  the  bond  was  returned  to  the  obli- 
gor for  the  purpose  of  having  both  canceled,  and  with  the  intent  tb%% 
the  title  to  the  land  should  vest  absolutely  in  such  grantee  and  oUigor, 
it  was  held,  that  the  parties  did  not  thereafter  sustain  to  each  other 
the  relation  of  mortagor  and  mortagee ;  and  that  after  canceling  the 
note  and  bond,  the  maker  of  the  note  had  no  title  to  such  land.  Vm^ 
num  Y.  Babcock  et  oL^  194.     v 

8.  Unaokkowlidobd  DUD.  A  deed  defectiyely  acknowledged  is  ralid  as 
between  the  parties  and  all  persons  having  knowledge  of  its  ezist^ioe. 
Baynu,  HuU  AGo.  v.  Seachrest  et  al,  466. 

i.  BATinoAnoK:  ywbbalasd  dt  wbitiko.  A  deed  conveying  the  property 
of  a  firm,  executed  by  one  member  for  himself  and  for  his  co-partner, 
is  sufficient  and  valid  as  a  deed  of  the  Arm,  if  ratified  either  expreeslj 
or  by  implication,  verbally  or  in  writing ;  but  such  ratification  will  not 
aflbct  the  rights  of  iubsequent  pun£aaer8  or  incumbrances  whidi 
have  abready  accrued.  Id, 

6.  Saxb.  a  recognition  which  will  have  the  eflbot  to  make  a  deed  valid, 
which  but  for  such  ratification  would  be  ineffectual  to  pass  the  titles 
as  against  the  party  or  subsequent  incumbrancer  should  be  dear  and 
express,  or  be  implied  firom  circumstances  equally  dear  and  undispu- 

See  Equttt,  6;  Bvidsnos^  1,  2;  Fraud^  6;  Mobtqaob,  8. 
DEFAULT. 

1.  Watvbr  of  dbtault.  a  default  is  waived  by  the  filing  of  an  answer, 

without  leave  of  court,  if  the  adverse  party  fails  to  object  to  sudi 
filing  and  joins  issue  upon  the  allegations  thereof,  and  submits  such 
issue,  upon  the  pleadings,  to  the  court  Janea  v.  J(me»  et  ol,  276. 

8.  Default  PSNDDra  dbhubrbb.  A  default  cannot  be  entered  against  a  de- 
fendant who  has  a  demurrer  on  file  and  undisposed  of.  Key  v.  Bayden 
et  at,  602. 

See  Appeakakoi. 

DEFENSE. 

L  KBOUOKiroB  AS  A  DEFENSE.  In  an  action  against  a  Baihx)ad  Ckxnpany 
for  a  breach  of  contract  to  leave  flight  can  on  a  side  track  for  the 
purpose  of  receiving  and  taking  away  freight,  the  defendant,  in  one 
count  of  his  answer,  'alleged  that  the  plamtiff  had  negligently  per- 
mitted flight  can  to  stand  upon  the  said  side  track  so  near  the  main 
one  that  one  or  two  collisions  had  taken  place,  and  there  was  danger 
of  others,  and  the  plaintiff  was  unwilling  to  become  responsible  for 
the  injuries  that  might  result  from  such  negligence.  It  was  heM,  that 
as  this  defense  was  not  set  up  as  a  counter-claim  or  aet^tt,  and  was 
not  stated  as  a  defense  in  bar,  it  was  properly  stricken  from  the 
answer.  Amaden  v.  T?ie  Dubuque  and  Sioux  City  RaHroad  Oo^  132. 

2.  KuiSANOE :  DEFENSE.  A  muuidpal  corporation  cannot  appropriate  to  its 

own  use  gas  fVimished  by  a  company,  and  avoid  payment  therefor  on 
the  ground  that  the  works  at  which  it  is  manufactured  are  a  nuisance, 
when  such  works  have  never  been,  in  the  proper  manner,  dedared  a 
nuisance.  The  Daumport  Oae  lAght  f  Cfohe  Oompat^  v.  The  OUy  of 
Lavei^pcrt^  229 
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DBPOSinON. 

1.  BmnniGB:  dipbaohmknt  :  DSP06inoN&  When  two  different  depositions 

of  the  same  witness  haye  been  taken  in  the  same  cause,  the  first  one 
taken  cannot  be  introduced  for  the  purpose  of  impeaching  the  second, 
when  no  foundation  was  laid  in  the  second  deposition  by  calling  the 
attention  of  the  witness  when  such  second  deposition  was  taken  to 
the  statements  v^de  in  the  first,  for  the  purpose  of  affording  him  an 
opportunity  to  confirm  or  explain  the  same.  A  general  statement  hi 
the  second  deposition,  that  when  the  first  was  taken  the  witness  was 
sworn  in  the  usual  form,  and  that  his  testimony  was  then  correctly 
written  out  by  the  officer,  is  not  sufficient  SamueU  v.  Cfr^Uh  U 
al,  103. 

2.  DBPOsmom:  A  deposition  taken  by  one  party  may  be  used  in  eyidence 

by  the  other;  foUowing  Pdanwurgea  t.  Clairk^  9  Iowa,  1;  Crick  t. 
Mc(MHtic,  4  G.  Greene,  290.   Wheder  t.  Smm,  664. 

3.  0oiaiX8SiOK  TO  TAKB  DBPOsrnoN&  Underg4069,of  theReyisionof  1860, 

it  is  sufficient  in  a  commission  to  take  a  deposition  in  the  United  States 
or  Canada,  to  name  the  county  and  State  in  which  the  Ck>mmissioiier 
resides.  When  the  deposition  is  to  be  taken  in  a  foreign  country,  the 
commission  should  state  the  name  of  the  city  or  town  in  whidi  the 
officer  resides.  I^fcn  ▼.  Bamnnoe^  428. 

4.  I>BPoernoN:   ■XHiBrre.  A  deposition  should  not  be  suppressed  on  the 

ground  that  the  witness  referred  to  certam  deeds  which  were  not  set 
out  as  exhibits,  when  it  appears  that  the  deeds  and  notes  were  not 
under  the  control  of  the  witness,  were  not  the  basis  of  the  action,  and 
there  was  no  dispute  as  to  their  contents.  Id. 

See  PBiLOTiGi,  6. 

DISTRICT  ATTOBNBT. 
See  AnoRHBT  Gbnbsal,  L 

DIVOROB. 

1.  DnrOBOB :  nrauiCAir  trbatmbnt.  An  attempt  to  ii\jure  the  person  of  the 
wife  is  not  essential  to  constitute  inhuman  treatment  to  such  an  ex- 
tent as  to  authorize  a  divorce.  Acts  which  endanger  the  life  of  &e 
wife  by  destroying  her  health  and  peace  may  constitute  sufficient 
ground  for  divorce.  BetHm  t.  Jteftee,  10  lowa^  re-affirmed.  OatniOian 
T.  CamUkdrBy  266. 

DUBUQTJB. 

L  Appbopbiatiov  of  propkbtt  fob  stbbrs:  oovDinov  pbboedbot.  Un- 
der g  3,  chapiter  54,  I^ws  of  1853  (An  act  to  amend  an  act  to  hioor- 
porate  the  dty  of  Dubuque)  and  <^pter  17,  Laws  of  1855,  a  tender 
of  a  deed  conveying  the  property  appropriated  for  a  street  was  not  a 
condition  precedent  to  the  right  of  the  owner  to  recover  damages. 
Neither  is  it  essential  to  show  that  the  city  councU  has,  by  resolution, 
declared  the  street  to  be  opened.  It  is  sufficient  to  show  the  confirm- 
ation by  the  council,  of  the  action  of  the  jury  selected  to  estimate  the 
damages,  in  any  manner,  sudi  confirmation  being  of  record.  Blak^.Y, 
Tht  OUy  of  DuUniqiiA^  66. 

SeeCouBT. 
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EQUITT. 

L  Brronros.  When  proof  is  Introdaoed  which  destrojH  the  case  made  by 
a  biU  to  which  there  is  no  answer  relief  should  be  denied.  Oook  d  aL 
T.  Woodbury  Oounty^  21. 

S.  BQUirr :  bbpobm  of  ooimucre:  mutakib  of  fact.  A  coori  of  equity 
may  reform  mistakes  of  fiict  in  contracts,  wl^ther  they  prejudioe  one 
party  or  the  other;  but  this  power  does  not  extend  to  the  making  of 
a  new  contract  for  the  parties  by  correcting  mistakes  of  law.  Oaiadif 
T.  Woedbmy  Ocmnty,  113. 

8.  LiTT  OF  KXBCunov  X7P0X  PBBSOXAL  PBOPKBTT.  In  equity  a  judgment 
creditor  will  be  compelled  to  exhaust  the  personal  property  of  a  judg- 
ment debtor  before  resorting  to  real  estate  purchased  by  a  third  per- 
son, of  soch  debtor,  in  good  faith  and  for  a  yalnalde  consideratioD, 
before  such  judgment  was  rendered,  but  whidi  by  reason  of  a  mis- 
take in  descriptions  was  not  conveyed  at  the  time  the  lien  attached. 
Jonea  v.  Joms  a  ol,  276. 

4  Bill  axd  ajxbwwsl  When  the  allegations  of  a  ImII  are  explicitly  denied 
in  the  answer  and  tiie  cause  is  submitted  without  proof  to  sustain  the 
ai&rmatiTe  allegations  of  the  bill,  the  dianeellor  must  find  against  the 
complainant  Id, 

S.  DnD  nr  bquitt.  A  deed  executed  by  a  county  judge,  under  the  county 
seaitpre-emptkm  Act  of  Congress,  passed  April  Gth,  1864,  to  a  party 
in  possession  wrongfully  or  l^  fraud  against  the  party  legally  entitled 
thereto,  will  be  treated  m  equity  as  conveying  only  the  legil  title  in 
trust  for  the  benefldaiy.  The  grantee  thus  holding  the  property  sub- 
ject to  the  paramount  equity,  may  be  decreed  to  convey.  BaU  v.  Donm 
#  Baker,  368. 

6L  Samb  :  BSTOPPEL.  A  court  of  equity  will  not  enforce  such  a  conveyance 
when  the  party  legally  entitled  thereto  has  neglected  and  failed  to 
assert  his  right  or  to  enforce  his  ownership  of  uie  property,  for  such 
a  length  of  time  and  under  such  circumstances  as  to  estop  him  from 
questioning  the  title  of  the  actual  occupant  laL 

Y.  Bquitablb  difbhsb  at  law.  An  equitable  defense  cannot  be  made 
available  against  the  legal  title  to  real  estate  in  an  action  at  law.  ^5- 
hoU  V.  ChMe,  463;  AUyn  v.  JoKnaon,  604. 

flL  DBrsHSB  AT  LAW.  A  defendant  in  chanceiy  will  not  be  permitted  to  set 
up  a  defense,  which  he  has  neglected  to  interpose,  and  whidi  he  should 
have  interposed,  to  an  action  at  law  inwdving  tiie  same  subject  matter. 
Datter  v.  Zdwe  A  Onye,  638. 

See  Oo-PABTMiBflHiP;  BziouTiOir,  1 ;  Mabshaliho  sboubitebb  ;  Mbttati. 
PLBADOrOSINEQniTT;  Titlb. 

ERROB. 

L  Bbbor  WITHOUT  PBEJUDXOB.  The  judgment  of  the  court  below  will  not 
be  reversed  because  of  an  error  in  exdudhig  evidence  when  such  m- 
ling  did  not  result  in  prejudice  to  the  appellant  Thrift  v.  iSodmon,  26 ; 
Fromme  v.  Jone$j  474. 

1  Samb.  a  cause  will  not  be  reversed  because  improper  evidence  was 
admitted,  when  the  record  shows  affirmatively  that  such  evidrace  was 
not  considered  by  the  court  Amadm  v.  Th9  Dubiiqfic  dt  Sioua  Oitif 
JMroad  Oomptm/y,  132. 
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ADiaSftfON  or  dipropkr  kyidbnob.  The  Supreme  Court  will  not  reverw 
the  judgment  of  the  court  below  upon  the  ground  that  improper  otI- 
denoe  offered  by  appellee  was  admitted,  when  it  is  shown  by  the  reoord 
that  the  appellee  was  entitled  to  judgment  upon  the  pleadings.  iy«mk 
T.  CSOver  db  Oo.€tal,  312. 


ESTOPPEL. 

L  Bmkpt  bt  Baileb.  The  bailee  of  personal  property  is,  by  his  reoeipi 
executed  to  the  baUor,  binding  himself  to  account  for  the  same  to  sudi 
bailor,  estopped  from  denying  the  right  of  the  bailor  to  the  possession. 
Seed  Y.  Beed,  5. 

S.  MOBTGAOB.  A  party  cannot  claim  the  benefit  of  a  lien  under  a  mortgage 
whidi  he  alleges  has  been  discharged  by  merger,  and  was  invalid  as  a 
flraad  upon  creditors.  WUhMmi  t.  Leonard  et  aL,  330. 

See  Equitt,  6;  Tazb8. 

BVIDBNOR 

1.  Etwshoe:  tax  dbbds.  Tax  deeds  regularly  executed  under  the  revenue 
law  of  1841,  etre  prima  facie  evidence  of  the  regularity  of  all  prior  pro* 
oeedings  in  the  levy  of  the  tax  and  the  sale  of  tiie  property ;  and  when 
audi  deed  is  attacked  the  burden  of  showing  a  fidhire  to  comply  with 
the  requirements  of  the  law,  in  such  procMdings,  is  upon  the  par^ 
making  such  attack.  When,  however,  no  reconl  of  tiid  levy  of  the 
tax,  or  of  the  sale,  is  in  existence,  the  burden  is  upon  the  party  claim- 
ing  under  the  deed  Long  etalY.  Burnett^  28. 

i.  RioiTALS  nr  a  dbbd.  The  failure  to  recite  one  of  the  requisites  to  a  valid 
levT  of  a  tax  in  a  deed  in  which  all  the  proceedings  had  in  such  lev^ 
and  all  others  essential  to  its  validity  are  set  out,  is  evidence,  by  impli* 
cation,  that  the  requirement  omitted  was  not  complied  with.  Id. 

8.  BmnnroB  nr  blakdbb.  In  an  action  of  slander  the  plaintiJBT  may  show  the 
pecuniary  condition  of  the  defendant  in  aggravation  of  damages ;  and 
the  defendant  may  be  permitted  to  show  the  same  in  mitigaticm  of 
damages.  Kamey  v.  Paisleyj  89. 

i.  Btidbbob  abd  iNSTBUonoiffB.  The  suffldenoy  oi  evidence  temUng  to 
show  fraud  in  obtaining  a  chedc,  as  a  basis  for  an  instruction,  con- 
sidered. Tkrhune  v.  Esnry  <fe  Oarmichad,  99. 

ft.  Plbaddtqs:  BOOunoB  of  notb.  Under  diap.  108,  Laws  ot  1863.  the 
supposed  maker  of  a  bin  or  note  may  prove  that  it  was  not  his  deed. 
The  burden  of  proving  the  execution  can  be  placed  upon  the  bdder 
only  by  a  sworn  deniaL  Following  Lyon  v.  Bmm,  6  Iow%  48.  Id. 

t.  IiBADDre  QUBBROB.  A  question  propounded  toawitness  ina  form  whiob 
would  suggest  an  answer  unfavorable  to  the  party  propounding  it 
should  not  be  regarded  as  leading.  Oochran  v.  MiOer,  128. 

t.  Opibiob.  In  an  action  for  damages  for  mal-praotioe  in  the  medical  treat- 
ment of  plaintiff  by  defendant,  the  father  of  the  plaintiff  nHio  had  the 
means  of  knowing  the  treatment  she  had  received,  was  asked,  **  whether 
or  not  he  would  most  likely  have  known  of  the  application  of  any  other 
medidnes  than  those  applied  by  the  defendant,  if  they  had  been  i^yj^tod 
to  the  arm?**  BM,  That  the  question  was  not  objectionable  as  addi^ 
Ibr  an  opinion.  Id 
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IL  BiLL&  In  an  action  bjagaa  light  company  against  a  monidpal  conpofrm- 
tion  for  the  value  of  gas  furnished  under  a  contract  for  two  mont&a 
named,  it  was  held,  that  the  bills  for  gas  Aimished  during  the  months 
immediately  preceding  under  the  same  contract,  approved  by  the  council 
of  the  corporation,  were  admissible  for  the  purpose  of  showing,  fintf  the 
number  of  lamps  lighted,  and  second,  that  the  city  recognised  the  validity 
of  the  contract  under  which  it  was  furnished,  and  its  liability  to  pay  for 
,  the  same.  Davenport  Gas  Light  and  Coke  Gompainy  v.  The  City  of 
Davenport,  229.      . 

9.  Answer.  The  answer  of  one  defendant  cannot  be  read  in  evidence  against 
his  oo-dcfcndant  when  there  is  no  joinder  or  privity  of  interest,  or 
fraud,  or  collusion,  or  combination  between  them.  Jone$  v.  Jones  et  oL 
276. 

10.  Cboss-examikation.  The  court  below  did  not  err  in  refusing  to  permit  a 

witness  to  be  interrogated  on  cross-oxamiuation  toiioliing  a  conver- 
sation whicii  was  not  either  wholly  or  partially  referred  to  in  the 
direct  examination.    WUhekni  v.  Leonard  et  aL,  330. 

11.  Dked  as  evtdenob.  In  a  trial  of  an  indictment  for  willful  trespass  by 

cutting  down  and  destroying  timber  in  which  the  meridian  of  Uie  land 
ii^'ured  was  not  named,  a  deed  in  which  the  meridian  was  named  was 
not  held  inadmissible  for  that  reason.  77i«  State  of  Iowa  v.  WaJtrout,  489. 

12.  EviDByoB:  iKABiLrrT  to  oomrET.   In  an  action  for  damages  sustained 

by  reason  of  a  breach  of  contract  to  convey  lands,  a  deed  showing  that 
the  title  was  not  in  defendant,  at  the  time  tiie  conveyance  should  have 
been  made  is  admissible  when  tending  to  sustain  an  allegation  in  the 
pleading  upon  which  issue  is  joined.  Shaxo  v.  Brown,  508. 

13.  EviDENCB  or  Bia^LEViK.  In  an  action  of  replevin  by  an  administrator  the 

plaintiff  may  explain  his  inventory  of  the  property  of  the  estate  he 
represents  by  parol  evidence  showing  that  it  embraces  the  proceeds  of 
a  sale  of  the  property  in  controversy.   Wheeler  v.  SmUh,  564. 

14b  Altbrahon:  buedbn  of  proof.  When  the  execution  of  a  county  order 
is  not  denied  under  oath  the  burden  of  showing  that  it  was  altered 
after  execution  is  upon  the  maker.   Warren  v.  Chickasaw  Cotmiy,  5^ 

See  AaaiQNMENT  fob  benefit  oforbditobs,  6;  Deposition;  iNSTEucnoirB,  3; 
Lbgitdcaot;  Marbiaoe;  Rboobds;  Replevin,  4,  5;  Trbspass;  Wrr- 


EXEMPTIOK. 

1.  Ezbmftion:  evidbnob.  The  sufficiency  of  the  evidence  to  show  that  a 
team  was  "  habitually  used  "  by  the  owner  to  earn  a  livelihood,  and 
was  exempt  fVom  execution,  considered.  Sevan  v.  Hoyden,  122. 

3.  Sajcb:  oonstbuohon.  The  exemption  laws  should  be  liberally  oon- 
stnied.  Id. 

3.  Saicb:  TEAiL  k  team  which  has  been  procured  in  good  faith  for  the 

"  habitual  use  "  of  the  owner  in  earning  a  livelihood,  is  exempt  fhxb 
levy  and  sale  under  execution.  Id 

4.  Sale  of  bxbicpt  propbrtt.  A  person  owning  property  exempt  from  exe- 

cution, may  dispose  of  the  same  by  sale,  and  an  attachment  levied 
while  a  sale  is  being  made  and  before  it  is  perfected,  does  not  aflbct 
the  right  of  the  owner  under  the  exemption  laws.  Zi 
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BXECUnON. 

L  ExiounoH  OF  jmasas^  In  proper  cases  a  court  of  equiity  may  issue  a 
proper  process  to  enforce  the  execution  of  a  decree  ordering  the  sur- 
render of  lands.   WkUe  Y.  Eounpton  d  alf  259. 

t,  BnounoH  tamd  as  to  omoEB.  An  execution  which  showed  that  the 
judgment  under  whidi  it  was  issued  was  "recovered  before  G.  S.  M." 
without  stating  that  he  was  a  justice  of  the  peace,  was  not  absolutelj 
void  in  the  hands  of  a  constable,  so  as  to  enable  him  to  protect  himself 
from  liability  on  his  bond  for  improper  or  negligent  treatment  of  property 
seiased  or  levied  upon  by  virtue  thereof.  Dean  v.  Ooddard,  292, 

BeeCk)PiLBXNBBSHip;  Equttt,  3;  Exemption;  SupPLiifSNTiX  PBOOBEDoros. 

FO^ECLOSinEtB. 
See  LoEir;  Mobtoaob,  1 ;  Parrk;  Usubt. 

FRAUD. 

1.  Vaise  bkprbsbmtationb.  To  entitle  the  purchaser  of  real  estate  to 

recover  for  false  representations  made  by  the  vendor,  in  the  contract 
of  sale,  it  must  be  made  to  appear  that  they  were  made  with  a  know- 
ledge that  they  were  false;  following  IToimM  v.  Clarke,  10  lowis  ^3* 
Cfaies  V.  Reynolds,  1 ;  Kimmana  v.  Cfumdler  f  Lockhart,  327. 

2.  OoKTiveKMT  OAKAGia  The  vendee  cannot  recover  damages  for  false 

representations  when  it  appears  that  such  damages  are  contingent  and 
not  actual  KimmaM  v.  Cfhandler  A  Lockhart,  327. 

8.  PBESTTKPnoNS  OF  FRATTD.  A  Sale  of  real  estate  by  a  parent  to  a  child, 
in  contemplation  of  insolvency,  for  a  consideration  different  from  that 
expressed  in  the  deed,  the  grantee  not  taking  possession  under  the 
sale,  and  failing  to  file  the  deed  for  record  for  aoonmderable  time  afler 
the  execution  thereof,  may,  from  the  nature  of  the  transaction  and  the 
relation  of  the  parties,  be  presumed  fraudulent;  but  sudi  presumption 
is  not  sui&ciently  strong  to  overcome  a  positive  denial  of  fi«ud  in  a 
sworn  answer.  Ouibertwm  A  Beno  v.  Ltichey  0t  al,  12. 

4.  OONSIDBRATION :  FRAUD.  The  fbct  that  the  consideration  named  in  a  deed 

is  greater  than  that  actually  paid,  is  of  itself  insufficient  to  set  aside  a 
sale  as  fraudulent  Id, 

5.  Fraud  ik  sals.  When  the  evidence  showed  that  the  grantor  and  g^rantee 

of  real  estate  sustained  to  each  other  the  relation  of  parent  and  child ; 
that  the  grantor  was  indebted  in  a  considerable  sum,  and  desired  to 
avoid  the  payment  of  the  same ;  that  the  sale  was  made  on  the  da j 
the  debtor  demanded  seouri^  for  his  debt;  that  the  deed  was  hurriedly 
executed  and  placed  on  record;  that  the  grantee  borrowed  all  the  pur- 
chase money,  and  the  same  money  was  returned  to  the  lender  within 
a  few  days,  and  that  the  property  conveyed  embraced  all  the  property 
belonging  to  the  debtor  and  grantor  non-exempt  from  execution ;  it  was 
held  sufficient  to  overcome  the  allegations  of  an  answer  bv  defendants 
denying  fraud,  and  to  authorize  a  decree  declaring  suoh  sale  void. 
VbhuM  v.  VmdaU,  247. 

6.  BiEDBT  AWiFK.  Where  a  trust  deed  was  exocuted  by  a  husbsnd  and  wifo 

conveying  several  town  lots,  including  the  homestead,  and  it  was  shown 
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bj  the  •ridenoe  that  the  wife  executed  it  without  reading;  up(m  the 
•tatement  of  her  husband,  that  it  conveTed  certain  propertj  men- 
tioned, which  did  not  include  the  homestead,  and  the  trustee  and 
beneficiary  had  no  knowledge  of,  and  was  in  no  wise  a  partj  to,  this 
false  representation ;  it  was  held,  that  as  between  the  wife  and  innocent 
parties,  who  acted  in  good  faith  in  the  transaction,  she  could  not  take 
advantage  of  such  negligence,  and  make  it  the  ground  of  relief  against 
the  consequences  of  her  own  signature.  McHemy  t.  Dmy  d  w^  445. 

7.  Siia:  AOKHOWLBDOMBMT.  A  wife  will  not  be  permitted lo  take  advan- 
tage of  her  own  irregular  and  wrongful  acts  in  the  acknowledgment  of 
a  deed,  against  parties  who,  ignorant  of  sudi  acts,  have  loaned  monej- 
upon  the  securitj  thus  acknowledged,  but  which  was  regular  and  fanr 
upon  its  flnce.  Id, 

Bee  BviDBioi;  LnarAnov;  Judomxnt  bt  Comssiov,  1;  Copibxecsbbhip; 
•  Equitupb^  6,  6. 


aAlGNQ. 

1.  GiMive.  Money  lost  in  gaming  and  paid  to  the  winner  cannot  be  reoo- 

vered  bade  Thrift  v.  Bedman,  26. 

See  IXDIOTXEHT,  6. 

GARNISHMENT. 

1  TRiKBRB  AiTD  A88ION1IKNT.  When  all  the  right,  title  and  interest  of  tbe 
payee  of  an  acceptance  against  a  judgment  debtor  is  transferred  to  a 
garnishee  before  service  of  notice  of  garnishment,  he  is  entiUed  to 
credit  for  the  amount  thereof  on  any  debt  due  from  him  to  the  said 
debtor,  though  the  assignment  m  writing  was  not  executed  until  alter 
such  notice.  Aliter  when  the  parties  had  not  completed  the  negotiatioa 
and  transfer.  Dyer  v.  McEmry  db  Co^  526. 

2.  PBAcnoi  ur  oabnibhicbht.  Under  §  3270  (^  the  Revision  of  I860,  if 

issue  is  not  taken  upon  the  answer  of  a  garnishee  at  the  same  term  at 
which  it  is  filed,  the  garnishee  is  entitled  to  notice  before  further  pro- 
ceedings are  had ;  but  such  notice  is  unnecessary  where  there  is  a 
voluntury  appearance  either  in  person  or  by  attorney.  Kimne  v.  Ander^ 
mm,  Gamisheej  565. 

3.  GABNiSHMEirT:  KSOLBOT.  N^lcct  to  prooecd  against  a  garnishee  until 

he  becomes  insolvent  does  not  operate  to  discharge  tiie  Judgment 
debtor.  Brice  v.  Cbrr,  599. 


GUARANTY. 

GuARAHTOBS:  STATUTE  OOMBTRUED.  Section  954,  of  the  Code  of  1861, 
was  not  repealed  or  dianged  by  the  provisions  of  '*  An  Act  relating  to 
evidence,"  whidi  took  effect  Febmaiy  9th,  1854.  SOiey  v.  Vm&m, 
209. 

HOMESTEAD. 

Jmabm:  HOiaEBTiAD:  ABBiQjnaxfr.  P.  leased  to  S.,  a  certain  lot  for  a  tern 
of  five  years,  for  an  annual  rent  agreed  upon,  and  in  the  contract  it 
was  further  agreed  that  if  S.  should  erect  a  building  suitable  for  a 
family,  and  a  stable  on  said  premises,  the  lessor  should  pay  to  the 
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168866  the  value  of  the  same  on  the  ezplrataon  of  the  tenn.  The  lessee 
made  the  proposed  improyemehts  and  occupied  the  house  as  a  home- 
stead: Held. 

1.  That  the  right  of  the  possession  of  the  premises  during  the 
term  under  the  lease  could  not  be  assigned  hj  Uie  hushand  without 
the  concurrence  of  the  wife. 

1  That  an  assignment  by  the  husband  alone  would  cany  to  the 
assignee  the  right  to  reoover  of  the  lessor  the  value  of  the  improve- 
ment at  the  expiraticm  of  the  .term.  Pdam  v.  De  Beno/rd  e<  oi,  63.     ^ 

2.  HomSTiAD.  The  homestead  embraces  the  lot  and  buildings  appurtenant 

to  the  house,  including  those  used  and  occupied  by  the  owner  in 
the  prosecution  of  his  ordinary  business,  but  it  does  not  include  build- 
ings which  are  rented  to  others  and  yield  a  revenue  to  the  owner. 
Kvtn  V  Bnuch,  371.  a 

3.  Samb:  oocuPAnov.  The  occupation  of  a  building  as  a  homestead  after 

the  execution  of  a  trust  deed  conveying  the  same,  in  which  the  wife 
did  not  concur,  cannot  change  the  wtatua  of  the  parties.  Id, 

4.  GoKVXTAKOB  OF  HOXESTBAD.  A  Conveyance  of  the  homestead  by  the 

husband  without  the  concurrence  of  the  wife  is  void.  Lotraon  v.  Asy- 
fioUf  A  Packard^  679.    ^ 

6.  Bame  :  DEATH  OF  THB  wiFi.  When  the  husband  executed  a  mortgage, 
conveying  the  homestead,  without  the  concurrence  of  the  wife,  and 
the  wife  subsequently  died,  after  which  the  husband  was  again  married ; 
and  after  the  second  marriage,  the  husband  permitted  a  decree  to  be 
entered  by  default,  foreclosing  the  mortgage,  in  an  action  to  which  the 
teoond  wife  was  not  made  a  party,  it  was  held: 

1.  That  the  conveyance  made  by  the  husband  without  the  con- 
currence of  the  first  wife  was  invalid,  and  did  not  operate  to  pre- 
clude the  right  of  the  homestead  to  the  second  wife. 

8.  That  &e  decree  was  conclusive  as  to  the  husband,  but  did  not 
bind  the  second  wife,  for  the  reason  that  she  was  not  a  party  to  the 
proceeding.  Id. 

9.  As  to  debt  contracted  in  the  purchase  of  a  homestead,  see  £^ley  t. 
OikhnsL 


HUSBAND  AND  WIPK. 

L  POflSnsiov  OF  pnsQVAL  PBOPntTT.  Under  g  2499  of  the  Revision  of 
1860,  personal  property  in  the  common  use  and  joint  possession  of  the 
husband  and  wife,  is  prima  facie  under  the  control  of  the  husband, 
and  is  subject  to  his  debts  to  third  persons.  The  wife  can  protect 
herself  only  by  a  compliance  with  the  provisions  and  requirements  of 
the  section  above  mentioned.  Smith  v.  Hewettf  94. 

.  Husband  and  wifb.  In  1841  a  decree  was  rendered  against  E.  H.,  a 
feme  aole,  who  in  1864,  intermarried  with  one  H.  D.  L.,  after  which  an 
execution  was  issued  under  the  decree,  and  the  real  estate  of  the  de- 
fendant therein  sold  to  satisfy  the  same.  The  property  was  purchased 
by  one  Q.,  who  immediately  assigned  the  sherifTs  certificate  to  H.  D. 
Ik.  the  husband,  to  whom  the  sheriflTs  deed  was  subsequently  issued. 
ffeid,  That  there  was  no  legal  incapacity  in  the  husband  to  acquire 
this  property  in  this  manner;  and  that  as  there  was  no  evidence  of 
fhtud  or  bad  faith,  a  title  acquired  through  the  oonveyanoe  to  him 
Bhaold ht susUined.  I>eLou4i$t air.  Sage,  14B, 
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8.  HusBAKDAin)  wiFB.  In  an  action  against  a  husband  and  wife  on  a  pro- 
missory note,  the  wife  pleaded  ooverture,  to  which  plaintiff  replied 
alleging  that  the  note  was  given  for  family  expenses  and  necessaries, 
and  that  the  wife  expressly  agreed  upon  the  face  of  the  note  that 
her  separate  properky  should  be  liable  for  the  Mune.  Held,  That  a 
demurrer  to  the  replioation  should  haye  been  overruled.  OueY.  Sea^sle, 
696. 

See  ADMiMJBTRASQm,  3;  DrroBd;  Fb^ub,  6,  7;  WnxEBB,  1. 

INDICTMENT. 

1.  NuiSAjrcnL  Indictment  for  causiDg  and  conffaiuing  a  public  Buiaance  by 
establishing,  keeping  and  using  **a  certain  building  or  place"  for  the 
sale  of  intoxicating  liquors  is  sufBdently  definite  in  its  descrqrtion  of 
the  place.  T?ie  State  of  lotoa  v.  Kreig,  462. 


5.  Willful  TB1BPA8B:  omionaBrT.  In  an  indictment  for  willftiltieapiaB  m 

cutting  down  and  destroying  timber  on  the  land  of  aDStber,  ona  state- 
ment of  the  venue  is  sufficient ;  and  when  it  is  averred  as  being  upon 
the  land  of  a  certain  person  named,  and  described  by  section,  township 
and  range,  omitting  its  situation  with  reference  to  the  nearest  meridiaa 
line,  it  is  sufficient  if  the  county  in  which  it  is  situated  is  set  out  The 
State  oj  Iowa  v.  Watroue,  489. 

8.  Sams.  An  indictment  is  sufficient  when  the  offense  is  charged  with  sudi 
certainty,  and  in  such  manner,  as  to  enable  a  person  of  common  under- 
standing to  know  what  was  intended,  and  the  court  to  pronounce 
judgment  according  to  the  law  of  the  case.  Id, 

i.  Samb.  In  an  indictment  for  willftd  trespass  by  cutting  down  md  des- 
troying timber,  it  is  sufficient  to  allege  that  the  ix\jury  was  done  by 
cutting  down  and  destroying,  without  being  more  specific.  Id. 

6.  Samb:  ohaboes  nr  diftbrxnt  fobmb.  An  indidment  may  diaige  an 

offisnse  in  different  forms,  to  meet  the  testimony;  and  if  it  may  have 
been  committed  in  difibrent  modes  or  by  different  means,  these  may  be 
alleged  in  the  alternative ;  but  in  charging  an  oflbnae  in  different  forma, 
the  pleader  is  not  compelled  to  use  the  alternative  form  of  expression. 
Id, 

6.  DuFuarrr  nr  iHDicmaENT.  An  indictment  is  not  olijectionable  on  the 
ground  of  duplicity  when  the  defendant  is  diarged  in  the  first  count 
with  keeping  a  gambling  house ;  and  in  the  second,  with  permitting 
other  persons,  in  a  pla^  imder  his  control  to  play  at  cards  or  other 
games  for  money,  ine  StaU  of  Iowa  v,  BiUm§^  600. 

See  CkHrspntAOT. 

INFORICATION. 

1.  AauuLT  AHD  battbbt:  infobmatiov.  An  hiformation  diarging  a  de- 
fendant with  inhumanly  whipping  and  beating  his  own  diild,  is  suffi- 
cient as  an  information  charging  an  assault  and  battery ;  but  it  should 
set  out  the  name  of  the  person  upon  whom  the  offense  was  committed. 
The  Staie  of  Iowa  T,  Bimaii,  A&b, 

INJUNCmON. 

L  Bboobd:  iBJUNcmoM.  The  Supreme  Court  will  not  reverse  the  decree 
of  the  court  below  making  an  injunction  perpetual  when  it  does  not 
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appear  afflrmatiTelj  on  the  face  of  the  record  that  all  of  the  evidence 
which  was  before  the  court  below  is  embraced  therein.  Bayden  ^  Bid- 
tenoorthr,  WUtBe  et  al,  60^ 

INSTRUCTION. 

X.  iMPiBraor  msnucmoMS.  It  is  not  error  to  refbse  an  instruction  when 
asked  in  terms  requiring  modification.  Bevan  r.  Haydein^  122. 

2.  iNSTRUonoNS.  A  suggestion  by  the  court  below  to  the  Jury  that  the  case 

at  bar  had  been  t^oe  tried  and  that  it  was  important  tliat  they  should 
agree,  if  tiiey  could  satisfy  their  minds  as  to  the  right  of  the  case 
between  the  parties,  was  not  erroneous.  NQm  etalr.  djprague  et  oi, 
198. 

3.  GoMPBTBMT  KViDENoa.  Where  the  court  instructed  the  jury  that  a  cer- 

tain fact  must  be  proved  by  competent  evidence  to  entitle  the  plaintiff 
to  recover,  it  was  held  that  as  nothing  but  competent  evidence  was 
before  the  jury,  whose  province  it  was  to  determine  its  sufRciency  or 
weighty  the  instruction  would  not  be  construed  as  directing  the  juiy  to 
consider  whetiier  or  not  it  was  legally  fit  or  suitable  to  prove  such 
fact  Id, 

4.  iNSTBUOnoNS.  Written  instructions  read  and  delivered  to  the  jury  as 

tHe  instructions  of  the  court  should  be  so  considered  by  the  jury, 
though  they  are  not  signed  by  the  judge;  and  the  appellant  cannot 
complain  of  the  failure  of  the  judge  to  sign  instructions  given  when 
they  are  made  a  part  of  the  record  by  bill  of  exceptions.  Tht  State  of 
Iowa  V.  McOombSf  426. 

6.  Praoticb.  Instructions  which  are  not  signed  by  the  judge,  nor  filed 
with  the  derk,  and  whidi  are  not  marked  either  "  given  "  or  "  refused  " 
will  not  be  considered  by  the  Supreme  Court  The  State  of  Iowa  v. 
Wairous,  489. 

6.  IvOTBUonoir  ox  bvidinob.  An  instruction  not  warranted  by  the  evi- 
dence should  be  refused.  8?umo  v.  Browf^  608. 

t.  iNBTBncnoN  AND  BviDENCs.  The  Supreme  Court  will  not  review  an  in- 
struction given  by  the  court  below  when  such  instruction  was  based 
upon  evidence  which  is  not  presented  in  the  record.  HamHne  v.  Beck, 
602. 

8.  iNBTBUonoNB  MUST  BB  PAST  OF  THB  BBOOBO.  The  Supreme  Court  will 
not  review  instructions  which  have  not  been  made  a  part  of  the  record, 
either  by  the  signature  of  the  Judge,  as  contemplated  by  §g  4813  aiid 
4814  of  the  Revision,  or  by  being  incorporated  into  the  bul  of  excep- 
tions. The  State  of  Iowa  v.  Gebhardt,  473. 

See  Rboobd. 

INSURANCE. 

L  Ibbubanob:  roRmruBB  bt  AODrnoNAL  dtsurakob.  A  policy  of  insu- 
rance contained  the  following  conditions :  "  That  if  the  said  assured  or 
his  assignees  shall  make  any  other  insurance  on  the  same  property, 
and  shall  not,  with  reasonable  diligence,  give  notice  thereof  to  ttSs 
company,  and  have  the  same  indorsed  on  this  instrument,  or  other- 
wise acknowledged  by  them  in  writing,  this  policy  shall  cease  and  be 
of  no  farther  effect**  The  assured  thereafter  obtained  three  different 
policies  in  different  companies,  each  of  which  was  upon  the  condition 
that  if  the  interest  insured  was  a  leasehold  it  should  be  so  stated  in 
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the  poliGj,  otharwise  it  would  be  TOid.  The  nitereft  of  the  assured  in 
the  lot  upon  which  the  insured  property  was  situated  was  a  leasehold, 
but  that  fact  was  not  stated  in  either  of  said  policies.  After  the  loss^ 
these  policies  were  treated  as  valid  and  paid  bj  the  companies  which 
issued  them.  It  was  held,  in  an  actipn  on  the  policy  containing  the 
condition  above  set  out,  that  the  subsequent  policies,  so  far  as  the 
assured  was  oonoemed,  were  valid  and  binding,  and  that  obtuiung 
them  without  notice  to  the  defendant  was  a  violation  of  such  condition, 
and  rendered  the  policy  void.  David  v.  The  Harford  Insurance  Com' 
pany,  69. 

S.  Waiybr.  The  assessment  and  collection  of  a  portion  of  a  premium  note, 
hj  a  mutiud  insurance  company,  after  it  has  been  advised  of  a  vio- 
lation of  the  conditions  of  the  policy,  operates  as  a  waiver  of  any  for- 
feiture by  reason  of  such  violation :  following  Keenan  v.  T?u  Mismmri 
State  Mutual  Jneurance  Company,  12  lowa^  126.  Keeman  v.  The  Dm- 
huque  MviwU  Fire  Inauramce  Chmpanyj  376. 

8.  NonoK  TO  AN  nrsuBANOE  OOMPANT.  The  knowledge  an  officer  of  an 
insurance  company  acquires  by  rumor,  or  by  information,  in  his  indi- 
vidual capacity,  is  not  constructive  notioe  to  such  company.  Id, 

IKTEaCPERANCK 

1.  Sale  or  intozioatino  uquobs.  A  sale  of  intoxicating  liquors  iBade  in 
another  State  for  the  purpose  and  with  the  intent  to  enable  one  of  the 
parties  to  violate  the  law  of  this  State  for  the  suppression  of  intem- 
perance is  void.  It  is  otherwise  when  not  made  for  tiiat  purpose. 
JkUter  Y.  Laue  f  Ouye,  538. 

JOINT  OBLiaOES. 

See  PABTIBSy  4;  PLBADIKaS  AT  LAW,   1;  OdPABSMSBSBIP,   1,   6;  JUDQMXn. 

JOIKDEB  OF  PABTIEa 

See  Pleadings,  1. 

JOINDER  OP  CAUSES  OP  AOHON. 

See  Pleadings,  1 

JUDGMENT. 

1.  Judgment  against  a  fibm.  When  a  judgment  is  rendered  against  a  firm 

in  its  firm  name,  the  property  of  the  individual  members  can  be  ren- 
dered liable  only  by  ecire  facias,  ffamsmith  v.  Espy,  439. 

2.  Same  :  members  or  a  rmM.  When  a  judgment  on  a  copartnership  obli- 

gation is  rendered  against  the  members  of  a  firm,  as  individuals,  tiie 
sale  of  individual  property  for  its  satdsfaction  is  not  irregular  or  void. 
A  creditor,  in  a  proper  case,  may  in  equity  compel  a  resort  to  oopart- 
*  nership  property.  Id. 

8.  Discharge  or  jttdgment:  oonbidsration.  When  a  bill  praying  an  in- 
junction to  restrain  the  execution  of  a  judgment  against  one  of  several 
defendants  alleged  that  the  complainant,  who  was  one  of  the  defen- 
dants, paid  to  the  judgment  plaintiff  a  sum  which  was  larger  than  his 
share  of  the  judgment  debt  and  oosts,  which  was  accepted  in  Aill 
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satitfootion  of  aU  claims  against  the  oomplaiiiaiit  and  in  oonsideratioQ 
of  his  release  and  discharge  fh>m  all  demands  under  and  by  yirtue  of 
said  judgment;  to  which  bill  the  respondents  demurred  on  the  ground 
that  the  oontraot  of  discharge  was  unsupported  by  a  consideration ;  it 
was  held  that  the  demurrer  was  properlj  overruled.  Lcmgworthy  v. 
Woodworth  A  Ownwmga,  630. 

4.  BxoBBSiyB  JUDGMENT.  When  the  judgment  of  the  court  below  is  exces- 
sive it  will  be  corrected  by  the  Supreme  Court  at  the  costs  of  the 
appellee.  Kna^  ▼.  ifiZfer  et  oL^  696. 

See  Adiomistbatob,  6 ;  Dsobbb;  Sorb  faoiab;  Steamboat. 
JUDaMBNT  BY  CONFESSION. 

1.  Jubt:  fraudulent  judgment.  The  question  whether  \ii  poiiiU  of  fact  % 
judgment  \>j  confession  was  fhtudulent  is  within  the  province  of  a 
jurj.  AUter  when  the  question  is  upon  the  sufficiencj  of  the  state- 
ment WUheUmi  v.  Leona/rd  et  uL,  330. 

%  CoNTBSSiON  OF  JUDGMENT.  When  a  written  confession  of  judgment  is 
duly  sworn  to,  filed  in  open  court  and  judgment  thereon  rendered  in 
strict  accordance  with  its  terms,  and  when  the  defendant  without  at- 
tempting to  impeach  the  consideration,  or  deny  the  amount  due, 
moves  the  court  to  set  aside  such  judgment  upon  the  sole  ground  that 
the  facts  "were  not  concisely  stated,"  to  which  the  plaintiff  respondl 
hj  showing  the  good  faith  of  the  transaction  and  ^e  nature  of  the 
consideration,  the  judgment  should  be  upheld  and  the  motion  over- 
ruled. ChurchiU  et€U.y.  Lyon^  431. 

3.  Confession  of  jxtdgment  against  a  fibm.  A  confession  of  judgment  bf 
cue  member  of  a  copartnership,  for  the  firm,  is  valid  onlj  against  the 
copartner  making  it  North  f  ScoU  v.  Mudge  ^  Oo^  496. 

JURISDICTION. 

1.  JuBiSDiOTiON  OF  PBOBATE  oouBT.  The  jurisdiction  of  a  probate  court 

over  the  settlement  of  the  estate  of  a  deceased  person  attaches  and 
becomes  effective  only  upon  the  granting  of  letters  of  administration ; 
and  the  power  to  make  an  order  directing  the  sale  of  real  estate  for 
the  payment  of  debts,  arises  only  upon  the  presentation,  by  the  legal 
and  regular  administrator,  of  the  petition  prescribed  by  law.  Long  c4 
al  V.  BwnncU,  28. 

2.  Same.  The  presentation  of  such  a  petition  by  the  administrator  confers 

upon  the  court  jurisdiction  of  the  subject  matter,  and  its  subsequent 
proceedings  will  be  presumed  as  regular  and  ccmdusive  as  those  of 
courts  of  general  jurisdiction.  When  jurisdiction  so  far  attaches  as  to 
require  the  court  to  hear  and  determine  the  sufficiency  of  the  facts 
relied  upon  to  confer  such  jiuisdiction,  whether  thev  relate  to  the  law, 
the  process,  the  notice,  or  the  petition,  the  action  of  the  court  will  not 
be  collaterally  reviewed.  Id. 

8.  Administrator's  bonds:  jurisdiction.  The  District  Court  has  original 
jurisdiction  of  actions  for  breaches  of  the  conditions  of  administrator's 
bonds.  Whedhatm  v.  Bryanit,  160. 

4  Same:  Countt  Coui^.  While  the  County  Court  may,  in  the  summary 
manner  provided  by  g§  1387-9  of  the  Code  of  1861,  coiforce  compliance 
with  an  order  directing  an  administrator  to  make  payments  in  accord- 
ance with  the  prior  order  of  the  court,  such  court  does  not  have 
exclusive  jurisdiction.  Id, 
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r  6.  JBBiBKonmr  or  JmmoB  nr  ArrAOHiaNT.  The  JiaMicttMio^ft  Jnstioe 
of  the  Peace,  in  attacluiien^  is  not  limited  to  tiieto^nishipm  which  the 
defendtnt  reeideB»  or  in  whicsh  the  property  sought  to  be  attached  maj 
be  found,  but  extends  tiirough  the  comity.  Revision  of  1860,  §  38$3. 
Leoentt  ▼.  BeynoUkj  310. 

JURY. 

1.  JuROlt:  iKTEBESt:  OHALLENGB.  In  the  formation  of  a  juiy  the  challenges 
should  alternate  between  the  parties,  the  plaintiff  having  the  first  chal- 
lenge. Revision  of  1860,  §  3036.  Daomport  Gaa  Light  and  Coke  Com- 
pany V.  Thie  OUy  of  Daver^port,  229. 

Samb:  INTBRB8T.  Where  in  an  action  against  a  city  a  Juror  stated  that 
he  was  a  taxpayer  and  resident  of  the  city,  but  that  he  had  no  o^nion 
as  to  the  case  which  would  prevent  his  rendering  a  verdict  according  to 
the  law  and  the  evidence,  it  was  held  that  the  court  did  not  err  in  sos- 
taining  a  challenge  for  cause.  Revision  of  1860,  §  3030.  Id. 

LEASE. 

1.  OoriNANTS:  RESSBVATiON  OF  BENTB.  In  a  Contract  of  lease,  a  reserva- 
tion of  rent  was  in  the  following  words :  "  At  a  yearly  rent  of  one 
thousand  dollars  for  the  first  ten  years,  and  twelve  hundred  and  fifty 
dollars  for  the  remaining  nine  years,  payable  at  the  expiration  of  each 
and  every  year  of  the  lease.  ♦  ♦  ♦  ♦  ♦  The  said  lessees  well 
and  truly  keeping  and  performing  their  part  of  these  premises,  to  be 
by  them  performed  as  aforesaid.''  It  was  held  that  the  language 
amounted  only  to  an  implied  covenant  to  pay  the  rent,  and  the  lia- 
bility of  the  lessee  determined  on  the  assignment  of  the  lease  to 
another,  and  the  acceptance  of  rent  by  the  lessor  from  the  assigiieeL 
Ibaming  v.  Stimson^  42. 

S  AflBiGiniENT  or  tsasr.  a  lease  may  be  assigned  by  the  lessor  so  as  to 
give  to  the  assignee  the  right  to  recover  the  rent  reserved,  without  m 
sale  or  transfer  of  the  reversionaiy  hiterest   Waison  v.  £ftmiim<,  647. 

See  HOMEOTBAD,   1. 

LBarmcAOY. 

1.  LBGmia.cnr.  A  child  bom  in  wedlock,  though  but  a  short  time  after 
marriage,  is  presumed  legitimate,  and  the  issue  of  a  marriage  which  is 
voidable  merely  is  legitimate,  and  cannot  be  bastardized  in  a  collateral 
proceeding  by  showing  that  the  marriage  was  voidable.  IfOes  doLY. 
Sprague  et  a^  198. 

S.  BviDEKOB:  ▲OEKOWLRDavEMT.  Slight  evidence  of  a  reputed  ration- 
ship,  accompanied  by  acknowledgments  on  the  part  of  the  reputed 
fbther,  is  not  alone  sufficient  to  establish  the  heirahip  of  sudi  fother 
to  the  child.  Id. 

3.  Sua:  dbolarations.  The  declarations  of  a  husband  and  wifo  are  not 
competent  to  establish  the  illegitimacy  of  a  child  begotten  and  bora 
during  wedlock;  but  the  declarations  of  a  mother  and  putative  father 
are  admissible  ft>r  the  purpose  of  showing  that  tiiey  were  never  law- 
ftilly  married.  Id, 

LIEN. 

1.  JuDOMEMT  HEN.  Under  the  Code  of  1851  the  lien  of  a  judgment 
attached  to  whatever  interest  the  defendant  had  in  real  estate,  whether 
such  interest  appeared  of  reoord  or  not  Denegre  v.  HaitK%  240. 
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5.  aim:  UMatAmv:  tana  vaoias:  wsTiron,  TTnddr  the  Oode  of  1851 

the  li»B  of  a  Judgment  oontfnued  In  foroe  for  ten  jeani;  but  the  right 
to  enforoe  it  by  execution  existed  but  for  five  jrears,  unless  reyired  hj 
mire  f acuta.  Id, 

8.  Sua:  beyivob  of  ldek:  scibb  rAGiA&  Where  two  judgments  were 

reoovered,  one  in  1847  and  one  in  1848,  which  subsequently  attached, 
under  the  Oode  of  1861,  as  liens  upon  equitable  interests  in  certain 
real  estate,  which  judgments  remaining  unsatisfied  in  1854,  a  new 
Judgment  was  reooyered  on  them  as  in  an  action  of  debt,  for  an  amount 
equal  to  both  judgments  and  costs  up  to  that  date,  it  was  held  that  the 
judgments  of  1847  and  1848  were  merged  in  the  judgment  of  1854, 
and  that  the  liens  of  the  same  upon  the  real  estate  of  the  defendant 
were  thereby  discharged;  and  that  a  sheriff's  sale  of  the  premises 
under  the  last  Judgment,  made  in  1858,  conveyed  the  interest  of  the 
defendant,  subject  to  any  other  liens  thereon  or  rights  therein  acquired 
prior  to  the  rendering  of  such  judgment  Id. 

4»  Lok:  SBViTCMi.  While  a  judgment  may  be  revived,  there  is  no  revivor 
of  the  lien  of  a  judgment  on  real  estate.  The  revivor  of  a  judgment 
hjsoire  faeku  creates  no  new  lien.  Id, 

6.  JuDOMBNT  LiBK  8DBJX0T  TO  SQUiTABLB  DiTBBnT.  The  Hen  of  ft  judg- 

ment creditor  upon  the  land  of  his  debtor  is  subject  to  all  the  equities 
which  exist  in  favor  of  third  persons  ag^ainst  sudi  lands  at  the  time  of 
the  recovery.  Jones  v.  Jonea  et  al^  276. 

9.  JuDOMBNT  DC  roBBOLOSURi.  A  judgment  on  a  note  secured  by  mortgage 

is  a  lien  on  the  mortgaged  property  only  fh>m  the  date  at  which  It 
was  recovered,  when  it  does  not  order  a  foredosure  of  the  mortgage. 
WUhehm  v.  Leonard  et  al,  330. 

See  NonoB,  1;  Mobtgaob,  7;  Stbamboat. 

LIMITATIONa 

1.  Statdtb  or  LDOTATiON.  When  the  legal  title  to  real  estate  has  been 
obtained  by  fhmd,  an  action  to  recover  by  the  actual  or  equitable 
owner  may  be  commenced  at  any  time  within  five  years  after  the  dis- 
oovery  of  the  fraud.  Oode  of  1851,  §§  1669  (danse  3,)  and  1660. 
MeLman  eiakY.  SMwm  e^  al,  521. 

MAIrPRAOTIOE. 
SeeDAMAQBB,  8. 

KANDAMUa 

1.  BB0AKVA88  OF  TOTBS.  The  District  Oourt  has  power  to  compel  the 
board  of  canvassers  to  recanvass  the  votes  cast  at  an  election  to  fix 
the  location  of  a  county  seat;  and  the  judgment  .of  the  court  upon 
the  return  of  the  board  to  a  writ  of  mandamus  is,  until  it  is  reversed, 
binding,  and  cannot  be  oollateralk'  impeached.  l%e  State  of  Howa,  e» 
rel  Van  Houien,  v.  The  County  Judge  of  Hardin  Oountyt  139. 

See  OonKTT  Seat,  1. 
MARKET. 

L  Public  mabxbt.  The  councQ  of  the  city  of  Davenport  has  power  to 
authorize  an  individual  to  erect  a  Building  upon  private  property,  and 

Vol.  XTTT.        80 
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to  leaae  or  rent  the  rooms  and  staUfl  tfaarein  for  a  market;  to  dedfire 
•ach  buUding  a  public  maiicet-plaoe,  and  to  dictate  the  mode  and 
manner  of  conducting  the  markets  therein ;  to  exact  rates  of  rent  thai 
shall  not  operate  as  a  restraint  upon  the  trade  of  the  city ;  and  to 
protect  the  owner  in  the  exclusive  privilege  of  sudi  maiket;  over- 
ruling The  Ciiby  of  Daoei^pori  y.  Kdley,  7  Iowa»  IDS.  La  Ckwrt  t.  ffts 
CVfy  of  Dammtjport^  210. 

3.  Samb:  bulb  or  oonstbuotion.  The  courts  win  not  construe  sn  ordi- 
nance  making  such  a  grant  as  void  upon  the  ground  of  public  poHcj, 
unless  such  construction  is  clearly  dedudble  flnom  its  language.    U, 

MABRIAGK 

1.  Eyidbnob  or  mabbugb.  The  suffidencj  and  weight  of  evidence  tending 
to  show  marriage,  considered  and  discussed.  NUee  «<  at  v.  gjwtiyMi 
et  oL,  198. 

X  Rboobd  eyidbncb  of  XABBLiOB.  The  laws  of  Ohio  require  that  a  csr- 
tiflcato  of  marriage  shall  be  returned  by  the  officiating  minister  or 
officer  to  the  clerk  of  the  county,  by  whom  it  should  be  recorded. 
Edd^  that  an  exemplification  of  the  certificate  would  be  admissible  in 
evidence;  but  that  an  exemplification  of  a  mere  note  or  memonmiimm 
on  the  reoorda  of  the  deric  would  not  be  admissible.  Id, 

See  Lbqitdcaot. 

MARSHALING  SECURITIEa 

1.  ICABSEULLDfO  BMUUBTTUM.  While  a  oourt  of  equity  will  compel  acreditor 

who  has  recourse  to  two  fVinds  for  the  satisfaction  of  his  demand  to 
exhaust  that  upon  which  he  alone  has  a  lien  before  resorting  to  the 
fund  upon  which  another  creditor  has  recourse ;  but  it  will  not  be  done 
to  the  prejudice  of  the  rights  of  either  creditor.  Clarht  v.  Btmanfi^ 
Beaver  ^  Co,,  320.  v 

2.  SiJfB:  NonoB.  The  creditor  having  a  lien  upon  but  one  Amd  to  secure 

the  payment  of  his  demand  should  notify  creditors  having  hens 
upon  the  same  and  other  f\mds,  before  they  have  relinquish^  their 
control  over  sudi  fimds,  that  they  win  be  compelled  to  exhaust  them 
first  Id, 


MASTER  IN  CHANOBRT. 

Repobt  or  MA8TBB  IS  OHAVCEBT.  An  order  referring  a  chancery  caose 
was  as  foUows:  "On  motion  and  consent,  this  cause  is  referred  to  8. 
H.  L,  as  commissioner,  to  examine  and  report  his  condusions,  under 
the  rules  snd  practice  of  this  court"  Hdd,  that  the  commissioner 
was  not  required  to  vnite  out  and  report  the  evidence  of  eadi  witness 
in  the  language  in  which  it  was  submitted ;  and  that  a  statement  of 
his  condusions  drawn  from  the  evidence  was  sufficient  Byingkm  ▼. 
Haimpton  et  o^  23. 

MEASURE  OF  DAMAQEa 
See  Attaghkbiit,  2 ;  Damaobb. 
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•    .  MBRGEB. 

1.  MoBTGAGB :  ASSiONHBHT.  The  Eoquisitioii  of  the  absolute  title  to  real 
estate  by  a  mortgagee  of  the  same,  after  an  assignment  and  transfer 
of  the  mortgage  to  a  third  person,  does  not  operate  to  merge  the  mort- 
gage. .  WhUf  Y.  Hampton  et  ol,  269.  t^ 

3.  MoBTOAOB.  When  a  mortgagee  purchases  or  takes  a  release  of  the  equi^ 
of  redemption,  the  whole  estate  is  vested  in  him,  and  the  mortgage 
and  the  mortgage  debt  are  extinguished,  unless  it  expressly  or  impliedly 
appears  that  the  parties  intended  oU^erwise.  WUhekni  v.  Lamofrd 
et  al,  330.  ^ 

3.  Samb  :  PBO  TAxrto.  When  a  mortgagee  takes  a  conveyance  of  a  part  of 
the  mortgage  property,  it  operates  to  exting^h  the  mortgage  debl 
pro  tanto;  and  when  there  are  two  mortgages  to  secure  the  same  debt, 
one  of  personal  and  one  of  real  property,  a  purchase  by  the  mort- 
gagee, at  a  sale  made  under  a  senior  incumbrance,  of  the  realty  dpes 
not  discharge  the  mortgage  on  the  personalty.  Id. 

L  Mbbobb.  When  a  demand  of  an  inferior  degree  is  changed  Into  one  of 
a  higher  character,  the  former  is  merged  into  the  latter.  Jhrth  A 
SeoU  y.  Mudge  dk  Oo^  496. 

6.  Saicb  :  ooPABTNBBsmp.  A  judgment  against  one  partner  upon  a  demand 
against  the  firm,  is  a  bar  to  another  action  upon  the  same  demand 
against  the  Ann.  Id, 

MISTAKB. 

1.  MiSTAKB.  A  court  of  equity  will  correct  a  mistake  in  a  deed  as  agams^i^**^ 
a  subsequent  purchaser  who  acquires  his  interest  with  knowledgejar    ^  *, 
the  existence  of  the  deed  and  of  the  mistake  therein.  Hayws^jSml^^ 
Oo.  V.  SMchrtat  H  aL,  466.  /k^ 

Bee  Equitt,  2,  3.  \^     ■' 

MORTGAGK  ^'^.*.  '" 

1.  SOHOOL  FDBB  MORTGAGB :  ASSiGNMBNT.  Where  the  first  incumbra|oe  on  -  , 
a  parcel  of  real  estate  was  a  mortgage  to  the  school  fhndcommisaipn^ 
to  secure  the  repayment  of  a  portion  of  the  sdiool  fund,  loaned  nomi- 
nally to  the  mor^;agor,  but,  in  fact,  to  one  of  the  sureties,  who,  on  th^*'  ^"' 
same  day,  became  a  second  mortgagee  of  the  same  premises,  and  sub- 
sequently, and  after  the  aesig^nment  of  his  mortgage  to  a  third  party, 
acquired  the  absolute  title;  and  after  a  third  incumbrance  was  placed 
upon  the  property  by  the  g^rantee  of  the  first  mortgagor  (who  was  the 
second  mor tg^tgee)  the  assignee  of  the  second  mortg4;e  paid  to  the  school 
fUnd  commissioner  the  amount  due  upon  the  first  mortgage,  where- 
upon it  W9S  assigned  to  him  by  said  commissioner,  (without  recourse,) 
it  was  held,  that  a  court  of  equity  would  not  treat  this  payment  as  a 
satisfaction  of  the  mortgage,  but  would  compel  the  third  incumbrancer 
to  refUnd  the  amount  &us  paid  by  such  assignee  for  the  redemptSon 
of  the  property.  White  ▼.  Hcmptcm  et  al,  269.     ^ 

3.  Obdbb  of  patmbmt.  Where  0  executed  a  mortgage  to  secure  the  pay- 
ment of  a  sum  named,  six  months  after  date,  and  a  further  sum  two 
years  after  date,  and  Uie  mortgagee  afterwards  assigned  a  portion  of 
the  sum  last  maturing  to  G,  ai^  all  of  the  remainder  to  R,  it  was  held 
that  the  proceeds  arising  from  the  sale  of  the  mortgaged  premises 
should  be  applied,  first,  to  the  satisfaction  of  the  sum  first  maturing j 
second,  to  the  satisfaction  |>fo  rata  of  the  claims  of  the  assignees  of 
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the  last  parment;  following  QnKpmgtXher  t.  Fejervary,  9  I6wa»  164; 
Raiikin  ▼.  Mc^cr,  I<i,  297;  Reedar^.  Carey eial,  274.  MtuiieY,  8han» 
€t  oL,  642.    ^ 

8.  PiTBOHAflBB  or  MORTGAGE  PBOPBBTT.  The  puTchMer  of  mortgaged  pro- 
pertj  ia  not,  in  the  absence  of  a  special  oontraotr  liable  for  the  mort- 
gage debt;  and  the  mortgagee's  remedj,  so  far  as  it  affects  the 
purchaser,  is  against  the  proper^  and  his  equity  of  redemption.  Jckm- 
ton  y.  MoneU^  300.     • 

4.  OoNSTBUonov  or  mobtoaos.  The  grantee  of  real  estate,  deHvered  to 

the  grantor  certain  promissorj  notes,  executed  bj  third  parties,  in 
part  payment  of  the  purchase  money  theref(»r,  and  agreed  to  dellTer 
notes  to  pay  the  balance  within  two  months,  and  executed  a  mortgage 
of  the  property  conveyed,  to  the  grantor,  conditioned  that  if  said  pur- 
chase money,  and  interest  at  ten  per  cent^  be  paid  by  the  payment  of 
said  notes  at  their  face,  and  ten  per  cent  interest  after  their  transfer 
to  said  grantor,  the  obligation  should  be  void,  Ac  Esidf  That  the 
mortgage  was  a  security  for  any  balance  of  purchase  money  remaining 
unpaid  after  the  proceeds  arising  Arom  the  collection  of  the  notes  trans- 
feired  to  ^e  grantor  had  been  applied  thereon.  Clarke  ▼.  Auicro^ 
Beamr  A  Co^  320.  v 

5.  Bzxounov  or  www  hotb.  When  tiie  holder  of  one  of  the  several  notes 

secured  by  mortgage  delivered  up  the  note  to  the  mortgagor  and 
maker,  and  took  a  new  note  for  a  different  amount^  payable  at  another 
date,  and  without  any  agreement  that  it  should  be  secured  by  the 
mortgage,  it  was  held  that  the  holder  lost  his  right  to  the  secuii^  as 
against  the  holder  of  the  other  notes  secured  by  the  mortgage.  Wit' 
hebmi  v.  Leonard  et  al^  330.  ^ 

6.  Ohattel  mobtgagb.  While  the  mere  retention  of  mortgaged  personal 

property  by  the  mortgagor  does  not  render  the  mortgage  fraudulent, 
su(£  retention  under  droumstances  which  show  that  it  is  for  the 
benefit  of  the  mortgagor  alone,  will  justify  a  jury  in  finding  that  it  ia 
not  bona  fide.  Id,,  and  Fromme  v.  JoneSf  474. 

7.  Mobtgagb:  pbiobttt.  A  deed  of  trust  conveying  certain  real  estate  be- 

longing to  8.  A  IL,  was  executed  by  M.  for  both  himself  and  &  without 
any  autiiority  to  make  such  a  conveyance  for  &  Afterwards  8.  JL  IL, 
wkh  their  wives,  united  in  the  execution  of  a  mortgage  to  another 
party  to  secure  the  payment  of  two  notes.  On  one  of  Siese,  which  had 
been  assigned  by  the  mortgagee,  an  action  was  commenced  by  the 
assignee,  in  which  sufficient  personal  property  to  satisfy  the  same 
was  attached,  but  was  dischuged  upcm  the  execution  d  a  delivery 
bond.  In  a  proceeding  to  forec^se  the  last  named  mortgage,  to  whi<^ 
the  assignee  was  not  a  party,  it  was  held : 

1.  That  it  was  error  to  decree  a  sale  of  the  mortgaged  premiaeB 
for  the  satisfaction  of  the  note  which  had  been  assign^ 

2.  That  the  deed  of  trust  executed  by  M.  was  entitled  to  prioritj 
npon  his  interest  in  the  property  therein  described. 

8.  That  the  lien  of  the  mortgage  was  entitled  to  priority  as  to  the 
interest  of  the  other  mortgagors,  and  that  the  mortgagees  were 
entitled  to  a  foredoeure  for  the  amount  which  remained  due  theoL 
Hdynee,  BuU  f  Co,  v.  Seachreet  et  oi,  465. 

8.  AB80L17TB  DBBD:  MOBTGAGB:  ooNBTBUonoH  or  DBBD.  Where  IL  entered 

lands  in  his  own  name,  with  the  money  and  for  the  use  of  H, 
and  afterward  conveyed  the  same  to  H,  by  a  deed  whidi  was  never 
recorded;  and  H.,  mortgaged  the  same  to  a  third  party  who  assigned 
the  mortgage  to  M.,  who  afterwards  acquired  possession  of  the  unre> 
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corded  deed  and  destroyed  it:  Eeld,  that  IL,  was  a  mortgagee  merely 
and  oould  diyeet  H^  of  his  title  onhr  by  foredosnra  JButt  v.  McOaU 

9.  Bjjm:  Toa  sssbnob  of  contract.  The  general  rule  as  to  forfeitnre  of 
eontracts  for  the  oonveyanoe  of  real  estate,  when  time  is  made  the 
esaenoe  of  the  same,  does  not  apply  to  contracts  for  reoonreyanoe  of 
property  conveyed  by  an  absolute  deed  to  secure  the  payment  of  a 
debt  Id, 

10.  Rboobd  or  MOBTOAOB.  When  a  mortgage  was  executed  in  the  name  of 

a  firm  by  the  9ole  member  thereof,  and  was  recorded  as  a  mortgage 
executed  by  such  member  individuaUy,  it  was  held  sufficient  to  impart 
notice.  Fromme  v.  Jonet^  474. 

11.  Saicb:  obattbl  mobtqaoi.  The  recording  of  a  chattel  mortgage  is  not 

essential  when  the  possession  of  the  mortgaged  property  passes  to  the 
mortgagee  at  the  time  of  the  execution  of  the  mortgage.  Jd. 

12.  IfOBTQAOi  BT  A  PABTNBB.  One  partner  may  sell  or  dispose  of  oo-part> 

ner^p  property  for  the  payment  or  security  of  a  copartnership  debt 
Id, 

13.  MOBTQAOB  NOT  FBAUDULBNT.  A  mortgage  of  all  the  property  of  the 

mortgagor  to  secure  the  payment  of  one  debt,  if  made  in  good  fahh,  is 
not  (fraudulent,  even  when  the  mortgagor  is  insolvent;  neither  is  it 
void  as  an  assignment  for  the  benefit  of  a  preferred  creditor.  H. 

14.  AoBBEMBNT  TO  BXBOTJTB  A  MOBTGAOB.  A  court  of  equity  wlll  enforoc  a 

valid  agreement  to  execute  a  mortgage,  against  the  party  or  a  subse- 
quent purchaser  with  notice ;  but  a  promise  to  secure  a  creditor  is  not 
such  an  agreement  to  execute  a  mortgage  as  can  be  spedflcally  enforced. 
Oole  V.  DecUhamt  661. 

See  AflsiONiiBNT  fob  thb  bbnbfit  6r  oi^diiobs,  8 ;  Dbbd,  2 ;  Diobxb,  4; 
ESTOPPBI^  2;  LiBN,  6;  Mbbobb;  Notiob,  1,  2,  4;  PabtoS;  Plbao- 
INQS  IN  bquitt;  Ridbmption,  2,  6,  1. 

KEGLIGBNOB. 

'  See  Bbvbnsb,  1 ;  Equitt,  8. 

NBW  TRIAL. 

1.  OoNVBBSATiON  IV  PBBSBNOB  OF  A  JUBOB.  When  a  witncss,  after  he  had 
testified  and  before  the  trial  was  concluded,  had  a  conversation  with 
several  persons,  in  the  presence  of  one  of  the  Jurors,  in  which  he  stated 
some  material  matters  not  elicited  in  titie  examination,  whidi  conversa- 
tion occurred  without  any  knowledge  on  the  part  of  the  witness  of  the 
presence  of  the  juror;  and  the  witness  was  recalled  before  the  con- 
clusion of.  the  trial  and  was  interrogated  as  to  the  matters  detailed  in 
the  conversation ;  it  was  held,  that  the  circumstances  did  not  consti- 
tute sufficient  ground  for  a  new  trial  Thr^  v.  BedmaHf  26. 

NOnCBL 

1.  NoTiOBOFPBiOBrnroFLiBNB.  A  junior  mortgage  recorded  prior  to  a  senior 
mortgage  is  entitled  to  priority  of  lien,  unless  the  juni<Mr  mortgagee^ 
and  wose  claiming  under  him,  had  actual  or  constructive  notice  of  its 
contents  or  existence;  or  such  notice  as  was  sufficient  to  put  them,  as 
reasonable  men,  upon  inquiry,  particularly  if  such  inquiry  would  his^ve 
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led  to  a  diflooTorj  of  the  rights  of  the  senior  mortgagee.  And  sodi 
notice  is  snfflcient  if  impaited  before  the  completion  of  a  contract  of 
purchase  or  the  payment  of  the  purchase  money,  though  not  untfl  after 
the  terms  of  the  contract  have  been  agreed  upon.  EngH^  t.  Wa^^lmf 
67. 

3.  Samb:  KonoE  to  an  issionbb.  Where  the  second  mortgagee  had  actual 
notice  of  the  existence  of  a  prior  mortgage,  which  was  recorded  before 
an  assignment  of  the  second  mortgage,  it  was  held  that  the  aMigaee 
was  charged  with  notice.  I<L 

3.  Gonyetakoe:  kotiob.  Third  persons  are  boimd  by  notice  of  conreynioe 
to  the  same  extent  they  would  be  by  the  reoording  of  a  deed  in  all 
respects  regular  and  perfect.  Wilson  t.  HakomJb,  110. 

4»  Beoobd  of  mostoaos.  In  an  index  entry  of  a  mortgage  filed  for  record, 
the  words  ^*  see  record "  were  written  in  tiit  column  in  which  the 
description  of  the  lands  should  have  been  set  out,  instead  of  such 
description :  Hdd^  that  it  was  sufficient  to  charge  a  subsequent  incum- 
brancer with  notice,  following  CaJnin  v.  Bowman  and  Neaiy  10  Iowa, 
529 ;  Bottwick  y.  Powen  et  al^  12  Id.,  466.  WkUe  y.  HumpUm  eL  oL, 
260. 

6.  Bioobd:  of  iostaei.  When  the  Register  in  recording  a  mortgage,  whicii 
conyejred  two  tracts  of  land,  entered  in  the  colunm  for  desaiptiona,  in 
the  index  book,  a  description  of  but  one  of  them,  it  was  held : — 

1.  That  the  record  was  not  constructiye  notioe  to  subsequent  pur- 
chasers or  incumbrancers  as  to  the  tract  the  description  of  whick 
was  omitted:  following  Scolea  y.  WUbey^  11  Iow%  261. 

2.  That  the  consequences  of  the  omission  of  the  Recorder  to  cor- 
rectly describe  the  property  oonyeyed  fall  upon  the  first  mortgagee 
and  not  upon  subsequent  incumbrancers,  following  Bra4ford  ▼.  JKObr 
«l  al,  12  Iowa,  14.  Noyea,  Adm'r,  y.  Em-  et  al,  670. 

See  Dud,  8;  Insusakob,  3;  Mobtoaoi,  10. 

NUISANOK 
See  DxFiHBi^  2;  iHDionoar^  1 

OMISSION. 
See  PRAonoiy  6. 

PARTIBa 

1.  FORBOLOSUBB*:  ADMiviSTRATOB  A  PROPBB  PABTT.  In  thls  State  the  admin- 

istrator  of  a  deceased  mortgagor  is  a  proper,  if  not  a  neceesaiy  party 
to  a  proceeding  to  foreclose  the  same;  and  in  such  a  proceeding  the 
administrator  of  the  mortgagor  (or  if  it  be  a  deed  of  trust,  the  admin- 
istrator of  the  grantor)  may  upon  his  own  motion  be  made  a  party. 
DarlmgUm  y.  J^ey,  177. 

2.  KoBTaAGOB.  A  mortgagor  who  has  disposed  of  his  mterest  in  the  mort- 

gage premises  is  not  a  necessary  party  to  a  proceeding  to  foredoae  tin 
mortgage.  Johnson  y.  MoneH  300. 

8.  Pabtibs  or  roBBOLOSUBB.  The  purchasers  of  mortgaged  proper^  are 
proper  parties  to  a  proceeding  to  foreclose  the  mortgage,  and  ^e  mort- 
gagor who  has  disposed  of  his  equity  of  redemption  is  not  a  neceasaiy 
pntj,  SempU  y,  Lss  etal,  304. 
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4  Jonrr  obuoatiok  :  action  aftbb  dbath  of  as  obuoob.  At  oommoQ 
law  an  action  oould  be  mamtained  on  a  Joint  obligation,  after  the  death 
of  one  of  the  obligors,  only  against  the  survivors:  but  under  g  2764 
of  the  Revision  of  1860,  an  action  may  be  maintained  against  either 
the  administrator  of  the  deceased  obligor  or  the  survivors ;  whether 
the  death  occurred  before  or  afler  the  taking  effect  of  the  Revision. 
Belhn  db  Co,  v.  Braden,  AdmW,  365. 

SeeRBPLBViN,  3. 

PLEADINGS  AT  LAW. 

1.  Tax  tttlb:  joindbb  of  causbs  of  action.  Several  distinct  parcels  of 
land,  conveyed  under  a  tax  sale  by  different  deeds,  when  they  are  the 
property  of  one,  or  of  several  joint  owners,  may  be  joined  in  one 
action  to  foreclose  the  tax  title;  but  the  petition  should  contain  a  dis- 
tinct allegation  as  to  each  parcel,  and  show  the  amount  for  which  a 
lien  is  ckdmed  upon  each  one.  Byington  v.  Wood  et  a/.,  17. 

%  Sworn  Plbadings:  sbt-off.  A  8et-<^  is  not  a  pleadmg  within  the 
meaning  §  1745  of  the  Oode  of  1851,  and  when  sworn  to,  even  as  an 
answer  demanded  imder  oath,  has  no  weight  as  evidence.  Thrift  ▼• 
Bedman^  25. 

8.  Plbadino  OVBR.  A  farther  answer  upon  which  issue  was  joined  and  trial 
had,  which  presented  the  same  defense  set  out  in  the  counts  of  the  origi- 
nal answer,  to  which  a  demurrer  was  sustained,  operates  as  a  waiver 
of  any  error  in  the  ruling  of  the  court  sustaming  the  demurrer.  The 
Daimipori  Oas  Light  and  Coke  Company  v.  The  CUy  of  Davenport^  228. 

4.  Plbading  DC  JusTiGics'  Ck>nBT.  The  plaintiff,  in  an  action  in  a  Justices' 

Court,  claimed  for  making  "a  set  of  teeth  upon  silver  plate;"  for 
making  a  "  set  of  teeth  upon  gold ;"  for  "*  Ailing  teeth  "  and  for  '*  extract- 
mg  teeth;"  giving  the  dates  of  the  several  items:  Hdd^  that  the 
c£krges  were  sufficiently  specific  to  require  the  defendant  to  respond 
thereto^  and  that  the  oourt  below  did  not  err  in  overruling  defend- 
ant's motion  for  a  more  specific  statement.  Brownell  v.  SmShy  287. 

5.  Indefinitb  dbmubbbb.  Where  a  demurrer  to  a  petition  at  law  set  out 

two  causes:  "That  the  matters  set  forth  in  said  petition  do  not  con- 
stitute any  cause  of  action  against  the  defendant ;  and  that  said  peti- 
tion does  not  show  such  a  state  of  facts  as  will  justify  the  court  in 
granting  any  relief  bv  judgment  or  otherwise,  to  said  plaintiff;"  it  was 
held  tlu^  it  should  have  been  disregarded  by  the  court  McKellar  et 
al  V.  StotO,  487. 

6.  PLBADiNes :  8PBGIAL  AND  OOMXOK  oouNTa  A  ptity  cannot  recover  on 

the  quantum  menM  under  a  count  setting  up  a  special  contract;  but 
such  recovery  maybe  had  under  a  pleading  setting  up  both  a  spedai 
and  a  common  count  Formhob  v.  Thyhr  et  o^,  500. 

V.  Plbadings:  An  objection  to  a  petition  on  the  ground  that  it  stated  more 
than  one  cause  of  action  in  a  single  count  would  be  taken  by  moiion 
and  not  by  demurrer.    Swords  v.  BuaSf  603. 

8m  AaiaiMiHTS;  Appiaranob,  1 ;  Attaohmbnt,  3, 4;  Bab;  Byidbnoi,  9 ; 
pRAonoB,  1. 

PLBADINGS  IN  EQUITY. 

1.  UvABBWBBBD  PBTiTiON  IN  BQUiTT.  A  petition  in  equity,  when  undenied, 
iB  taken  as  confessed,  but  the  extent  of  such  confession  is  frequently 
measured  by  the  exhibits  attached.  Oooketalj.  Woodbmy  Camty,  %l. 
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1  Wkoht  or  swoRir  answbb  in  ohamout.  An  answer  in  cfaanoeiy  imdv 
Mth,  in  re«poiiM  to  »  petkion  demanding  a  Terifled  answer,  is  equal 
in  weight  to  the  endenoe  of  a  dieintorested  witeeea.  OuibertmmdtBmo 
7.  LudBsy  d  oL,  12.  But  it  ia  not  evidence  when  it  is  not  demanded 
in  the  petition.  OofmeOy  ▼.  Oarlm  et  cl,  383. 

8.  Plbadikgs:  EvmRXtom.  A  sworn  answer  in  diancerj,  when  not  de- 

manded under  oath,  puts  in  issue  only  the  allegations  of  the  biU; 
following  Sheppard  v.  fbrd»  10  lowa^  502.   WiUon  ▼.  Eslarmbj  110. 

4.  Undbnied  allegations  nr  an  answer.  Under  the  proyisions  or  §  1740 

of  the  Oode  of  1851,  an  allegation  of  usury  in  an  answer  to  a  petition 
for  the  foreclosure  of  a  mortgage,  when  undented  by  anj  rei^icatien 
or  other  pleadings,  should  be  taken  as  true.  Akxander  t.  Dortm  ei  oL, 
283. 

5.  Pleadings:  multifariousness.  A  bill  is  not  multifarious  when  it  joins 

a  good  cause  of  oompiaiut,  growing  out  of  the  same  traosaotioQ,  where 
the  defendants  are  all  interested  in  the  same  claim  of  right,  and  when 
the  relief  asked  in  relation  to  each  is  of  the  same  general  dbaracter. 
Walkup  ▼.  Zekring^  306. 

6.  Same  :  exhibits.  In  a  proceeding  to  set  aside  a  sheriflTs  sale  of  real 

estate,  on  the  ground  that  it  had  been  conveyed  by,  and  did  not  bekmg 
to,  the  judgment  debtor  at  the  time  of  the  sale,  the  execution  and  the 
sheriff's  d^  are  not  necessarily  exhibits.  Id, 

7.  Sworn  pleading.  An  answer  under  oath  to  a  cross-bill  demanding  a 

sworn  answer,  so  far  as  it  is  responsive,  is  equivalent  to  the  evidence 
of  a  disinterested  witness.  Clarke  v.  BancroJ^  Beaver  db  Oo^  320. 

9.  Oeoss-bilu  Where  a  mortgagee  is  made  a  party  defendant  in  a  fore- 

closure proceeding,  and  by  his  cross-bill  all4^  that  his  mortgage  iieo 
is  prior  to  that  of  complainant's,  the  complainant  may  join  issue  thereon 
by  proper  allegations  in  the  replication  or  answer  to  the  cross-biD,  not- 
withstanding he  has  made  no  allegations  of  priority  of  bills  in  the 
petition :  and  under  an  issue  thus  joined  the  complainant  may  introduce 
evidence  to  show  that  his  mortgage  was  admitted  to  record  prior  to 
respondents.  Id, 

9.  YBEinED  ANSWER  IN  OHANCERT.  A  swom  snswer  in  diancery  denying 
the  allegations  of  the  petition,  places  the  onuB  of  sumwrting  such  alle- 
gations upon  the  complainant ;  but  the  old  rule  requiring  tito  evidenoe 
of  two  witoesses,  or  of  one  witness  and  strong  corroborating  drcum- 
stanoes  to  sustain  allegations  on  which  issue  is  thus  joined  does  not 
obtain  under  the  qrstem  of  procedure  in  this  State.  Qraves  A  Oo,  r. 

See  Bquitt,  4L 
POSSESSION. 
See  Estoppel. 


POWER. 

L  EzBODTiON  or  POWER.  The  non-execotk>n  of  a  power  cannot  be  aided 
by  proof  of  an  hitontion  to  execute  it  WiOcmmm  v.  ChUy,  157.     ^J 

See  Equttt  ;  Deed. 
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PRACnCK 

L  PL1ADIN06 :  PATUXNT  OF  TAXIS:  MOTION  Ain>  DBMUBBBR.  A  bill  fOF  the 

foreclosure  of  a  tax  title  averred  generally,  that  the  plaintiff  had  paid 
all  the  taxes  levied  subsequent  to  the  sale,  for  two  years,  and  that  said 
taxes  amounted  to  a  certain  sum  which  was  named:  Eddf  That  an 
objection  to  the  bUl  could  be  properly  presented  by  a  motion  fbr  a  more 
specific  statement,  but  not  by  demurrer.  Byington  v.  Woods  et  alj  17. 
f 

2.  Obdbb  of  svidkncsl  The  Supreme  Court  will  not  interfere  with  tiie 

exercise  of  discretion  by  the  District  Oourt,  as  to  the  order  in  which 
evidence  is  introduced,  except  in  cases  of  manifest  abuse.  Samuele  r, 
OrijfUh  et  al,  103. 

3.  PBAonos:  nkw  qubstiomb  in  appbllatb  ooubt.  The  Supreme  Oourt 

will  not  consider  questions  not  raised  and  passed  upon  in  the  oourt 
below.  BefMm  v.  Hayden^  Sheriffs  122  \  Betta  v.  FamkL,  672 

4»  Pbaotici  on  DEinTBRES.  A  demurrer  to  an  answer  setting  up  three  dis- 
tinct causes  of  defense  was  sustained  in  the  court  below,  which  ruling 
was  reversed  by  the  Supreme  Gk>urt  as  to  Uie  first  cause,  and  was  not 
passed  upon  as  to  the  remaining  defenses.    It  was  held : 

1.  That  the  cause  was  remanded  for  trial  only  on  the  first  cause, 
and  that  as  to  the  others  the  defendant  had  no  standing  in  court 

2.  That  on  a  second  appeal,  the  Supreme  Oourt  would  consider 
the  suffidenqy  of  the  demurrer  as  to  the  defenses  undetermined  on 
the  first  appeal  Baiea  v.  Kemp,  223. 

5.  Qbjbotionb  to  depositions  in  apfxllati  ooubt.  An  objection  to  a 
deposition,  other  than  for  incompetency  or  irrelevancy,  will  not  be 
considered  by  the  appellate  court  when  it  was  not  made  before  the 
deposition  was  offered  in  evidence  in  the  oourt  below.  Aloerdon  v.  Bdi 
808. 

€.  SuFPPLTiNG  oiosBiON.  When  the  record  in  a  criminal  cause  discloses 
that  in  the  trial  before  the  justice,  the  defendant  was  present,  and  a^ed 
for  a  juiy,  a  plea  of  not  gmlty  is  presumed,  if  the  justice  failed  to  enter 
it  upon  his  docket,  and  in  such  cases  the  District  Oourt  may,  under 
§  3928  of  the  Revision  of  1860,  order  a  plea  of  not  gmlty  to  be  supplied 
as  an  apparent  omission  on  the  face  of  the  record.  Thi  State  of  Iowa  v. 
McOomba,  426. 

V.  Motion  to  nuNSFEB.  The  Supreme  Oourt  will  not  mterfere  with  the 
ruling  of  the  court  below,  in  refusing  to  transfer  a  cause  to  the  chan- 
oery  docket^  upon  the  suggestion  of  an  equitable  defense,  when  it  does 
not  appear  that  the  character  and  nature  of  that  defense  was  fully 
stated;  or  when  such  defense  is  based  upon  a  tiUe  bond,  and  there  u 
no  suggestion  that  it  has  not  been  forfeited.  Abbott  v.  Chaae,  463. 

8.  IConoN  TO  8BT  isms  A  SALB.  The  court  should  not  pass  upon  a  motion 

to  set  aside  a  sheriff's  sale  without  notioe  to  the  adverse  party.  lister 
y.  BrewoTf  461. 

9.  OoBBBonON  OF  BBBOB.  The  Supreme  Oourt  will  not  review  a  ruling  grant- 

ing a  default  before  a  notioe  to  set  the  same  aside  has  been  miule  in 
and  overruled  by  the  oourt  below:  following  Pigman  v.  Denny ,  12 
lowa^  396 ;  and  McKMey  v.  BechUi^  12  Iowa,  661.  Downing  v.  Ha/rmon, 
536. 

10.  Obdbb  of  bvidbnob.  The  oourt  may  in  the  exercise  of  its  discretion 
receive  evidence  after  the  testimony  has  been  ok)Bed ;  and  the  Supreme 
Oourt  will  interfere  with  the  exercise  of  such  discretion  only  in  cases 
of  abuse.  WheeUr  v.  SmiO^  664. 

Vol.  Xm.        81 
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8m  ADunrmnuTOB,  6;  Bill  ow  BcoEPTKmB;  Obdonal  Law;  Dvault; 
Bbbob;  GtAajxmBMmtTf  2;  iNBTRUonoNB;  Rboobd;  Tevub. 

FBBSnMPTION& 

1.  PswuMFTiovs  IK  F ATOB  OF  THE  DBCBEB  BELOW.  When  the  reoord  in  ft 

chanoery  cause  does  not  disclose  the  evidence  upon  which  ^e  decree 
below  was  rendered,  the  appellate  court  will  presume  that  it  was  boIII- 
dent  to  sustahi  the  decree.  Semple  y.  Leeetal,  301^ 

2.  Same.  When  the  reoord  in  a  criminal  cause  disdoeeB  that  in  t^ie  trial 

before  the  justice,  the  defendant  was  present,  and  asked  for  a  jury,  ft 
plea  of  not  guiltj  is  presumed,  if  the  justice  £uled  to  enter  it  upon  his 
docket  The  StoUe  of  Iowa  Y,  McOambBf  426. 

3.  Sake.  When  the  reoord  does  not  show  that  all  of  the  evidence  submit- 

ted to  the  court  below  is  before  the  Supreme  Court,  the  presumptions 
are  in  &vor  of  the  finding  below.  liorton  ^  Oo,  v.  Chase  A  Kmg,  691. 

See  Fbaud,  3. 

PRINCIPAL  AND  AGENT. 

1.  PowEB  TO  BIND  THE  PBiNOiPAL.  The  authority  of  an  agent  of  a  banking 

house  to  discount  notes  and  take  security  does  not  include  the  power 
to  receive  for  the  principal  a  conveyanoe  of  real  estate,  and  to  bind 
sudi  principal  by  a  bond  for  a  reconveyance  by  a  deed  containing  a 
covenant  of  general  warranty.  The  power  of  such  an  agent,  in  ^e 
absence  of  spedal  instructions,  is  governed  by  the  unifimn  rule  or 
custom  of  the  house.  Tidrick  dt  Ihrrie  v.  Bicet  214. 

2.  Same:  custom.  When  a  banking  house  which  was  in  the  habit  of  dis- 

counting notes  and  taking  conveyances  of  real  estate  as  securifcws 
(executing  back  bonds  for  reconveyuiceX  used  printed  forms  in  exe- 
cuting such  bonds,  which  forms  contained  a  covenant  of  special  war- 
ranty, it  was  held,  that  such  form  should  have  been  regarded  by  an 
agent  in  the  nature  of  'special  instructions,  or  a  rule  of  £e  house  for 
the  transaction  of  that  dass  of  business.  Id. 

3.  Same:  notiob.  A  party  taking  Arom  an  agent  a  bond  containing  a  cove- 

nant of  general  warranty  must,  at  his  own  peril,  ascertain  the  nature 
and  extent  of  the  agent's  authority.  Id. 

4»  Sttb-aoent.  When  the  employment  of  a  sub-agent  is  necessary  to  the 
transaction  of  the  business  of  the  principal,  if  the  agent  malras  a  fit 
and  suitable  selection,  he  is  not  responsible  to  the  prindpal  for  his 
acts.  LoomiBj  Ckmger  i  Oo.  v.  Simpeon^  532. 

A.  Delegation  of  authobitt.  While  the  authority  <^  a  factor  or  an  i^sont 
cannot  be  delegated,  a  principal  may  confer  the  power  of  delegation 
or  substitution,  either  expressly  or  impliedly;  or  may,  after  delegation 
by  the  agent,  ratify  or  confirm  the  same  in  such  manner  as  to  make 
the  sub-f^nt  responsible  directly  to  ttie  prindpal;  but  the  fact  that 
the  prindpal  knows  that  a  sub-agent  or  factor  will  be  employed  does 
not  relieve  the  liability  of  the  agent  to  the  prindpal.  Id. 

See  Apfeabanoe. 

PEOMISSORT  NOTB. 

1.  Devekib.  Where  two  notes  were  executed  for  the  purchase  money  <£ 
real  estate,  and  the  payee  and  vendee  executed  his  bond  to  the  maker 
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oondHioiied  for  the  oonvejanoe  of  such  real  estate  apon  the  payment 
of  the  note  last  mataring,  it  was  held,  that  the  failure  or  inabilitj  of 
0uch  vendor  to  make  the  conveyance  at  the  maturity  of  such  aeoond 
note  did  not  constitute  a  good  defense  to  an  action  on  the  note  first 
maturing,  by  a  third  party  holding  it  indorsed  after  maturity  but  before 
such  defense  existed.  BcUea  v.  Een^t  223. 

2.  Patmxnt  nr  ourbmsct  to  an  aoemt.  Ordinarily  the  holder  of  a  promis- 
sory note  is  not  bound  to  receive  in  payment  of  the  same  anything  but 
money  or  coin  at  its  true  value;  and  if  the  holder  is  a  mere  agent,  he 
has  no  right,  unless  specially  authorized  so  to  do,  to  accept  anything 
else  in  lieu  of  money.  Graydon^  Swaamick  A  Ob.  v.  Ptttteraon  A  Oo., 
266. 

8.  Same.  A  payment  in  currency  to  the  holder,  vho  was  the  collecting 
agent  of  the  payee  of  a  promissory  note,  of  a  sum  equal  to  the  amount 
due  thereon,  does  not^  'when  not  controlled  by  some  custom  known  to, 
or  some  authority  conferred  or  ratified  by,  the  principal,  operate  to 
discharge  the  notes.  Jd. 

4.  BzTKNBiON  or  tdcb:  DiSGHABOi  Of  suBKiT.  An  extension  of  the  credit 
beyond  the  time  specified  in  a  promissory  note,  under  a  contract  founded 
upon  a  good  consideration,  between  &e  creditor  and  the  principal, 
without  the  consent  of  the  surety,  has  the  effect  to  discharge  sudi 
surety;  and  the  sure^  may,  in  an  action  at  law,  set  up  such  defense, 
and  show  by  extrinsic  evidenoe,  if  it  does  not  appear  on  the  foce  of 
the  note,  that  he  was  in  fact  merely  a  surety:  reaffirming  KeOey  v. 
CfiUeapief  12  Iowa,  57.  OorieOe  v.  AUm  et  al,  289. 

6.  Saxb:  usubt.  That  the  contract  for  extension  of  credit  was  supported 
by  a  note  for  usurious  interest  as  its  only  consideration,  wfll  not  avoid 
the  effect  of  discharging  the  surety  from  his  liability.  Jd 

6.  Ihbobskmbnt.  The  indorsement  of  a  promissory  note  after  maturity 
carries  with  it  all  equities  between  the  parties.  Kwrz  v.  EMrook  et  dL 
662. 

t.  Aivteration:  sbcubttt.  A  new  consideration  is  not  essential  to  support 
an  assent  by  a  security  to  an  alteration  in  the  date  and  amount  of  a 
promissory  note,  whetiier  such  an  assent  be  expressed  either  before  or 
after  the  alteration  is  actually  made.  PdUm  v.  Pnacoti  ei  ol,  667. 

8.  Pbomissobt  note  transtebbed  as  oollatebal  seottbitt.  The  assignee 
of  a  note  transferred  before  maturity,  as  collateral  security  for  a  pre- 
existing debt,  without  any  new  consideration.  Is  not  a  holder  forvuSue, 
in  tiie  usual  course  of  trade :  following  Th»  Trustees  of  Iowa  OoQege  v. 
mOt  12  Iowa»  462.  Byan  #  LotUhan  v.  OJiew^  689. 

See  Affbabanob,  2;  Bvidehob,  6;  Guabahtt. 

PUBUO. 

1.  Ck)NTBACT:  PUBUO  POBia  The  phrase  "public  posts"  in  a  contract  for 
the  lighting  of  a  city  with  gas,  includes  posts  erected  and  used  for  the 
benefit  of  the  public,  and  is  not  restricted  to  those  oumed  by  the  dfy. 
The  Dofmpart  Gas  Light  and  Oohe  Oompatty  v.  The  OUy  of  Ikinm' 
1K»%229. 

RAILROAD. 

1.  Railboad  ookpaht:  oontbact.  The  liability  of  the  Dubuque  and  Sioux 
Oi^  Railroad  Company,  on  a  contract  of  the  Dubuque  and  Padflc 
Railroad  Company,  considered  and  determinedi  Amsden  v.  TheDubuqm 
and  Sioux  <Xty  Railiroad  Oompanyj  132. 
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3.  Bailboao  subscbiptiov  bt  oouhtdbb.  The  Legialatnre  of  the  Stkte  of 
Iowa  hat  no  power  to  authorize  counties  to  become,  as  oorpora- 
tiona,  stockholders  in  RaUroad  Companies;  and  has  never  attempted, 
by  the  promions  of  g  114  of  the  Code  of  1851,  or  otherwise,  to 
confer  sudi  power;  overruling  Dubuque  CounUy  y.  Tht  Dubuque  amd 
Pacific  RaiWoad  Compamy,  4  G.  Greene,  1 :  and  approving  Stokea  T. 
The  County  of  ScoU,  10  Iowa,  166.  The  State  of  Iowa,  ex  rtL  The 
BwrUngttm  and  Miaeomi  River  BaUroad  Companiy  v.  The  Ooim^/  of 
Wapelio,  388. 

3.  Samb:  STATuns  oovstbuxd.  "An  act  regulating  interest  on  dty  and 
coiutj  bonds,"  and  "An  act  regulating  the  usue  of  oountj  and 
corporate  bonds,"  both  of  which  were  enacted  on  the  26th  day  of 
January,  1856,  regulated  the  exercise  ot  a  power  wiich.  it  was  sup- 
posed had  been  already  granted;  but  neither  of  these  can  be  ooo- 
Btrued  as  an  original  grant  of  power.  Id, 

A,  Baxlhoad  oobpobatiov.  a  railroad  corporation  in  this  State  is  a  vol- 
untary association,  self-organized  under  a  general  inoorporatioii  act, 
and  is  invested  with  the  privileges  and  franchises  which  belong  to 
other  joint  stock  oompanieii.  H. 

BECKIPT. 

1.  SiTTLBMiHT  OF  AOOOWKTBi  bsohft.  A  receipt  showing  a  settlement 
between  the  parties  is  prima  facte  evidence  that  they  have  ac^usted 
all  matters  touching  the  business  or  adventure  to  which  it  relates ;  and 
until  rebutted  by  showing  that  it  was  obtained  by  fraud,  executed 
without  proper  knowledge  of  the  facts,  mistake  or  the  like,  is  conclu- 
sive evidence  of  what  it  contains.  And  when  the  evidence  suf^rting 
and  impeachhig  such  a  receipt  is  balanced,  the  receipt  must  have  its 
prima  fade  eflbct  Levi  v.  Karrick  et  oL^  344. 

See  EsiQFPiLi  1. 

BEOEIVEB. 

L  BiOBTB  or  THIRD  FBBSOHa  It  is  Competent  for  a  court  of  cfaanoeiy, 
by  an  mterlocutory  order,  to  take  possession  of  property  which  is  the 
subject  of  litigation  pending  the  proceedings;  but  when  the  rights  of 
third  persons,  in  no  manner  parties  to  the  suit,  and  who  have  pur- 
chased in  good  faith,  have  intervened,  such  power  should  not  be  exer- 
cised. Levi  V.  Karrick  etal^ZiA, 

BECORD. 

1.  OoRBicnoir  or  sbbOr  bt  bvidbnob  aliunds.  Under  §3928  of  the 

Revision  of  1860,  Uie  District  Court  may  hear  evidence  to  explain  a 
mistake  in  the  record  of  a  Justioe  of  the  Peace.  Broum  v.  BeeaeU,  186. 

2.  Bboobd  or  THE  bvidevob.  a  record  purporting  to  set  out  the  evidence 

heard  in  a  cause  on  the  trial  below,  but  which  is  detached  from  the 
transcript,  and  is  not  certified  as  either  a  part  or  all  of  the  evidence^ 
will  not  be  considered  by  the  Supreme  Court  VmdaU  v.  VwndaU^  247. 

3.  IvSTBUonoNS  A  PAST  or  THE  BBOORD.  The  Supreme  Court  will  not  re- 

view instructions  which  have  not  been  made  a  part  of  the  record, 
either  by  the  signature  of  the  Judge,  as  contemplated  by  g§  4813  and 
4814  of  the  Revision,  or  by  being  incorporated  into  a  Iml  of  azoep- 
tions.  The  StaU  of  Iowa  v.  Gebhardt,  473. 
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4.  BrmiNcn.  The  Supreme  Court  will  not  reverse  a  cause  upon  the  ground 
that  the  verdict  below  was  not  sustained  by  the  evidence  when  all  the 
evidence  ia  not  presented  in  the  record.  KiimM  v.  Andarton^  Oamisliee, 
664. 

6.  Bboord.  The  Supreme  Court  will  not  consider  errors  assigned  as  to  the 
ruling  of  the  Court  below  on  a  bill  of  exceptions  or  motion  which  is 
not  in  the  cecord.  Specht  v.  Schww^  606.  I 

See  NonoB,  4;  Bill  of  Bxobftionb;  IirjnvonoKB.  » -  \ 


RBOORDINa  ACT. 
SeeKoBTOAaii  10;  Noncn.  N 

REDEMPTION. 
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1.  CiTT  TAXIS.  The  owner  of  real  estate  sold  for  taxes  is  not  required  to  / 

pay  to  the  purchaser,  in  order  to  redeem,  the  subsequent  taxes  for  dty  ^ 

purposes  paid  thereon  by  such  purchaser :  following  BymgUm  v.  Rider, 
9  Iowa,  666.  Byington  v.  Hampton  ei  al,  23. 

2.  AooBPTAifOB.  An  acceptance  by  the  purchaser  of  the  amount  paid  by 

Uie  owner  of  real  estate  sold  for  taxes,  to  the  Treasurer  for  the 
purpose  of  redeeming  the  same,  operates  as  a  ratification  of  the  act  of 
the  Treasurer  in  issiUng  a  certificate  of  redemption.  Id. 

3.  Bbdbmptiok  bt  junior  mouMBRAKOXB.  Where  the  prayer  of  a  peti- 

tion filed  by  a  junior  incumbrancer  prayed  for  leave  to  redeem  the 
incumbered  property  trom  the  lien  of  the  senior  mortgage,  it  was  held 
that  a  decree  ordering  a  sale  of  the  property  by  a  commissioner,  and  a 
further  deo'ee  confirming  the  sale  made  by  such  commissioner  to 
the  junior  incumbrancer,  for  a  sum  less  than  the  amount  of  the  mort- 
gage debt,  and  ordering,  that  upon  payment  to  the  senior  mortgagee 
of  the  sum  bid  for  the  property  at  ttie  sale,  the  satisfaction  of  the 
senior  mortgage  should  be  entered  upon  the  proper  record,  was  erro- 
neous.  White  V.  Hampton  et  a2.,  269. 

4.  HoBTOAOB  REDBMPnoN.  There  is  no  redemption  of  mortgaged  property 

after  sale  in  foreclosure ;  and  in  a  decree  of  foreclosure  no  particu- 
lar words  cutting  off  the  equity  of  redemption  are  necessary.  Stod- 
ard  V.  Ibrbea  et  oL^  296;   Wagner  v.  Galyear  et  al,  698. 

6.  BBDmipnoii  vrom  JUDiOLiL  BALI.  A  judgment  debtor  has  the  ri^ht  to 
redeem  property  sold  under  execution,  in  all  cases,  except  m  the 
foreclosure  of  mortgages ;  and  such  right  may  be  exerdaidd  by  an 
assignee  of  such  debtor  to  the  same  extent  that  it  could  be  by  the 
assignor.  Id. 

6.  RiOBiviNa  REDEMPnoN  MONBT.  While  neither  a  mortgagor  nor  his 

assignee  has  the  right  to  redeem  mortgaged  premises  after  sale  in 
foreclosure,  if  the  mortgagee  or  purchaser  accepts  money  tendered 
for  the  purpose  of  redeemiug,  and  executes  a  receipt  therefor,  speci- 
fying that  it  is  fbr  that  purpose,  he  will  be  estopped  from  denying 
such  right.  Id. 

7.  Sahb  :  xmoT  of  RiDBMPnoN.  A  redemption  of  mortgaged  premises 

after  sale  in  foreclosure  has  the  effect  to  restore  the  parties  to  the  posi- 
tion which  they  occupied  before  the  sale ;  the  amount  paid  for  the 
redemption  being  paid  on  the  mortgage  debt,  and  the  mortgaged  pro- 
perty remaining  liable  for  any  balance  of  such  debt  remaining  unpaid. 
Id. 
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t.  KoBTOAOB  roRaOL(xrt7Ri :  vo  fisDEMPTioff.  Under  the  Code  of  1851  tiw 
mortgagor  had  no  right  to  redeem  after  sale  in  foredosure ;  fdlowing 
Kramer  y.  Redman^  9  lowa^  114.  Wagner  y.  Oalyear  et  al,  698. 

RSFEBEB. 

L  AoQiHESOKNOB.  The  report  of  a  referee  should  not  be  set  aside  on  the 
ground  that  the  reference  was  to  but  one  person  when  it  should  haye 
been  to  three,  if  it  wppean  Uiat  no  objection  to  sodi  reference  was  made 
at  the  time,  and  that  the  party  complaining  appeared  before  the  referee 
and  submiUed  the  cause  on  lus  part  McShane  y.  GVoy,  604. 

S.  BiRRii'8  BiPOBT.  It  is  oompetent  fbr  the  court  to  require  the  referee 
to  state  the  facts  found  as  we  predicate  for  the  final  judgment;  but  in 
the  absence  of  such  requirement  a  general  finding  will  be  suifflcieiit 

See  Kastkb  qi  Ohavobbt. 

REPLBVIN. 

L  Gaitsi  or  AcnoK.  To  entitle  the  plaintiff  hi  repleyin  to  reooyer,  it  moat 
appear  that  he  was  entitled  to  the  possession  of  die  property  in  con- 
troyersy  at  the  commencement  of  the  action.  Alien  ^  Od,  y.  Obrver, 
263. 

5.  DiriNSi  IN  RspLBynr.  A  defendant  hi  repleym  cannot  defeat  the  actioii 

of  the  plaintiff  hj  showing  title  in  a  third  person  not  a  partj  to  the 
action.    Wright,  J.,  dissenting.  Beed  y.  Beed,  6. 

8  Pabtos.  In  an  action  of  repleyin  to  reooyer  property  taken  by  a  sheriff 
under  a  writ  of  attadiment,  the  executor  of  the  plaintiff  in  the  at- 
tachment suit  is  not  a  proper  party.  Sevan  y.  Bdyden,  182. 

4.  ByiDENOK.  In  an  action  of  repleyin  a  bill  of  sale  of  personal  property, 
executed  by  a  third  person  and  ratified  by  the  plaintifl^  is  not  admis- 
sible for  the  purpose  of  showing  that  plaintiff  is  not  entitled  to  the 
possession,  unless  connected  wlm  eyidence  showing  that  the  pceset- 
i&on  was  transferred  under  such  sale.  Id. 

6.  Plbadihqs  and  EyiDENOB  IN  RBPLEyiN.  Under  the  Code  of  1851,  eyi- 

dence showing  that  the  tiUe  of  the  plaintiff  in  an  action  of  repleyin, 
to  the  property  in  oontroyersy,  was  aoquh^  through  a  ftaudulent  sale 
was  inadmissible  when  no  allegation  of  fhiud  was  set  out  in  tiie  plead- 
ings. Cfray  y.  Barl  et  al,  188. 

See  WiTHBBS. 

REVIVOR. 
SeeLmr. 

ROAD& 
SeeBsmoM. 

1.  Bali  of  fsbsonal  pbopkbtt.  After  a  complete  sale  of  peraooal  pro- 
perty, the  rights  (^  the  yendee  cannot  be  prejudiced  by  the  acts  of 
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the  vendor,  ivtten  committed  without  the  knowledge  or  oonient  df 
such  vendee.  Gray  v.  Earl  et  al,  188. 

See  BzBOunoir,  3 ;  Exbhption,  3. 
SCHOOLa 

1.  OomTBUcnoN  of  school  law.  A  board  of  directors  of  a  school  district 

may,  under  §  8,  and  the  provision  of  g  1  of  chapter  52,  Laws  of  1868, 
bind  the  corporation  by  contracts  entered  into  after  the  election  of 
their  successors  and  before  their  qualification.  Duilmqm  J^hndle  CkMeg^ 
V.  The  Dietrict  Tvumship  of  The  Oity  of  Dubuque,  656. 

2.  BOABD  or  iduoation:  ctubattvs  aot.  The  Board  of  Bducation  has 

power  to  legalize  and  confirm  the  acts  of  defalk)  officers  acting  under 
a  school  law  and  which  has  been  declared  invalid.  IdL 

S.  Oobporation:  ratifioation  of  contract.  A  school  district  may,  through 
its  officers,  ratify  or  adopt  any  contract  made  by  officers  de  factor  if 
the  officer  ratifying  such  unautliorized  contract  had  authority  to  bind 
the  corporation ;  and  contracts  made  in  the  name  of  a  corporation,  be- 
fore it  has  a  legal  existence,  may  be  so  ratified  and  adopted  after  it  is 
incorporated.  & 

See  OoHSixTunovAL  Law,  2. 

SCHOOL  LANDa 

L  School  labdb:  pbi-bmftion.  A  right  to  pre-empt  school  lands  belong- 
ing to  the  600,000  acre  grant  is  not  expressly  given  by  the  language 
of  g  1070  of  the  Code  of  1861 ;  neither  can  such  right  be  implied 
from  the  language  employed  therein.  Perrvn  v.  OriffUh  et  <U^  151. 

See  OoNBrmmoirAL  Law,  2. 

SOIRB  FAOL^ 

1.  JvDOMBiT  nr  8CIBB  FA0IA8.  In  Bcire  fkoias  no  new  judgment  should  be 
entered ;  but  the  court  should  order  that  the  j>laintifl'  have  executioii 
on  the  judgment  described  in  the  writ  an4  for  costs.  Denegre  v.  Bourn, 
UO, 

See  OoPAB!i»iBSHiP,  6. 

SBRVICB  OP  NOTICB. 

1.  Waivib  of  sbbyiob  of  voticx.  a  waiver  of  service  of  notice,  br  an 

indorsement  on  the  back  thereof  signed  and  dated  as  reauired  by 
g  2816  of  the  Revision  of  1860,  is  equivalent  to  an  acknowledgment 
of  service,- and  confers  upon  the  court  jurisdiction.  Johnton  v.  ManeBt 
300. 

2.  Who  hat  ooMPLAnr  whin  dkfiotivk.  A  junior  incumbrancer  who  is 

a  oo-defendant  with  the  mortgagor  in  a  foreclosure  proceeding,  cannot 
on  appeal  complain  of  a  judgment  against  such  mortgagor,  on  the 
ground  that  it  was  rendered  without  sufficient  service  of  notice.  iSBnii- 
pkr.Leeetal  304. 

2.  Waivxb.  a  defendant  cannot  after  he  has  by  his  own  act»  or  the  act  of 
his  attorney,  recognized  the  validity  of  a  service  of  notice  upon  his 
agents  object  to  the  jurisdiction  of  the  Oonrt  Bak$r  v.  Ktrr,  884. 
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4.  Snnoi  ttpov  Aonrr.  Senrioe  of  original  notice  upon  the  agent  of  de- 
fendant is  not  sufficient  Brown  y.  Newmem,  646. 

8BT-0PP. 

1.  Skt-oft  :  AflSEOirED  nan.  In  an  action  by  the  assignee  <^  a  note  dnlj 

assigned,  the  defendant  cannot,  while  the  action  thus  stands,  litigate  a 
set-off  against  the  assignor  by  simplj  ayerring  that  he  is  the  real  par^ 
in  Interest  Lewie  y.  DenUm^  441. 

2.  Same:  kg  difembi.   A  set-off  is  not  a  defense — it  is  the  defendant's 

cause  of  action  against  the  plaintifll  IdL 

See  Plbadihgb  at  Li.w,  2 ;  PBOioBaoBT  Kon^  6. 

SBTTLEMENT. 
See  Dbobeb,  4 ;  Rboeipt. 

SHEMFFS  SALE. 

1.  Salb  in  PASOBLa  When  the  sheriff  sold  a  tract  of  land  as  one  paroel, 
when  it  was  susceptible  of  sale  in  eeyeral  parcels,  it  was  held  thattho 
sale  should  be  set  aside.  Bradford  y.  lAmpru^  424. 

SLANDER. 
1.  IirerTBnonov.  Instruction  in  slander  considered.  Konmef/  y.  i^uifey,  89. 

See  EyiDENOE,  3. 

SPECIFIC  PERFORMANCE. 

1.  SpEOirio  Pbrpobmakcb.  As  a  general  rule,  a  party  daiming  a  spedfle 
performance  of  a  contract  for  the  sale  of  real  estate,  must  show  lus  IbU 
oompliance  with  all  the  terms  of  the  contract,  and  is  required  to  both 
ayer  and  proye  a  demand  of  the  deed,  and  a  payment  or  tender  of  the 
money  before  suit  brought   Vamum  y.  Babcoek  0i  ol.,  194. 

See  OoNBTSuonoir,  1;  Moetoaqb,  14;  Statutes. 
STATUTES  CITED  AND  CONSTRUED. 


CODE  OF  1861. 

Sec.  91  (CL  8).  Homestead.  Brian. 

r.DtBevard^ 66 

"     114.  Railroad  bonds.    The  StaU 

of  lowa^  ex  rel.  The  Bur- 
.    OngUm^MlsmrnHBiver 

R.  B.  Ob..  T.  The  Oouniv 

{ffWapeUo, Tan 

•*    964.  Guarantor.    Sibley  y.  Vm 

Bom, MO 

"  1030  School  lands.     Perrin  y. 

OriSUK 161 

"  190&  Tenancy  at  win.    NeweU  t. 

aentfoni, IW 

•*  ins.  Record    index.     WhUe  y. 

HampUm,  161 

"  1M&-1S51.  Homestead.    PeUui  y. 

De  Beoank, 66 

•«  1M8-U61.  Homestead.      Leurmm 

T.  BefmOde  <ft  Paekard,.  667 
•*  1968.  Homestead  KurMr.Brueek,  9» 
**   1887-9.  ProceediDffS  T.  Adminis- 
trators,    wheelhowe  v. 

Br^anteial., 189 

•    1608.:8ame.    Lonffi  BurmU,..    99 


Sec  1669-80>  Limitatioa  of  actions 
MeLerum  et  ai.,  r.  aulU- 
eon  et  <d.  

**  1749.  Sworn  pleadings.  Aleaoon- 
derr,Borttn^ 

*«   1744.  Joy.  DtvmipoH  OaelAJ^ 


984 


(Mfcs  awNfPOfiy  T.  The 

'      '-       po< 1 

Cviberteon 


Ci^  qf  Bavei^fort, 
1746-1747.  Pleadlnj       "  " 


1746-1747.  neadlngs.  Cvlderteon 

dbBenoy.ZMckeM. 

1746-1747.  Pleadings,    n^ift  y. 


n 


1891.  Agreement  of  record.  VaU 
Y.Stone^ 

1840.  Attachment  bonds.  Branch 
of  the  State  Bank  at  Iowa 
OU^r.Morrit. 

1991  Homestead.  JNan  y.  Be 
Bevard 

1946.  Redemption.    Stoddard  y. 


^  9098.  Foredosnreof  deedof  trost 
Barlington  t.  48fev« 

**  9406.  Depositions,  .llesrsoii  t. 
Bek 


198 
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8«eJM80.  Lien.  Peneffre  ▼.  Haun, ..  MS 
**    S6S1.  Steamboat  bonds.  Ogdmy, 

Ogdm, m 

LAWS  OF  1866. 

Cbap.  17.  Streets.  Slakey.  The  CUy 

qf  Dubuque^ 67 

An  act  r^fpilatinff  Interest  on  City 
and  /Ck>antT  oonds,  approved 
Jannarjr  Ktn,  1866 ;  and 

An  act  regulating  the  issne  of 
Oonnty  and  Corporate  bonds, 
approved  on  the  same  dav.  The 
staU  df  Iowa,  ex  rel.  The  Bur- 
Unffton  and  Mieeouri  Biffer  SaU- 
road  Oompoftif,  v.  The  County  qf 
WapeOo, 808 

LAWS  OF  1866. 

Crap.  6t,  |  8.  Directors.  Dubuque 
Female  College  y. 
The  Townehip  Die- 
trUA<^  the  OUy<^   * 

Dubuque, 667 

*«  **  8.  Streets.  Blake  t. 
The  CUy  qf  Du- 
buque^     07 

REVISION  OF  1880. 

Sec.   IM.  Attorney     General.     The 

State  qf  Iowa  t.  jPV«m- 

ing^,^ 444 

*•      874.  Same' case. 

*«      VfA-Wi.     Bepairing   bridges. 

WUeon  A  OueUn  t.  Jitf- 

fereon  CowU^^ 188 

**     117S.  Judgment  debtor.  Bailey 

V.  The  Dubuque  Weetem 

BaUroadfJonqxmv^....    96 
*•     1968.  Repairing  bridges.  WUeon 

A   OueHn  t.    Jeffeirwn 

C&wUf, 184 

**     1571.  Intemperance.    Dalter  v. 

Laue  A  Ouver 541 

••     1660-1600.  LimiUttons.  McLen- 

anelal.y.  SuUivanet  al.  596 
•*     18M-1844    Assignment.  FTtirls, 

AueHn  <ft  Me  Veigh  v. 

HarL    51 

*•     1868.  AppeJ.  In  the  matter  qf 

jnereon''e  Moecutore, ....  461 
**     9400-8608.   Husband  and  wife. 

amUhY.Heweit 96 

**     9681.  Appeal.  In  the  matter  qf 

Fi&reon^e  Exeoutore,.,.,  469 
**     9686.  Supreme  Court.  Baker  ▼. 

Kerr, .... 886 

••    9808.  Appeal.  In  the  matter  (^ 

Fiereon^e  Eaeeeuiore....,  451 
••     9604.  Contempt.    The  State  qf 

loway.  UUeu, 608 

**     S704,  Joint   all<MrationB.  SeBon 

<ft  Oo,  y.  Braden,  Admr.,  806 
*'     9887.  Service  of  notice.  Baker 

V.  Kerr, 880 

**     9670-9877.  Demurrer    MeKeOar 

V.  Stout, 488 

**    9008.  Practice.  Sworde  v.  Buee,  008 
**     9090.  InstrucUon.      Smith    v. 

ffewett, 04 


Sec.  8080.  Juiv.  The 

LMUandOokel 

y.ThedtifqfDavi 
**    8080.  Challenge  to  Juror. 

Oaee, 961 

**     8060-8060.  Exception  to  Charge. 

The  DaomortOae  Light 

and  Coke  Cbmpanuy,The 

CityqfDanenjMfl^,,..  989 
**     8191.  Judgment.  BeaUy,  Weetet 

al.,  Loomie,  Oonger  S  Oo, 

**  8198.  Jud«mrat^nme4'<9r  The 
State  Bank  at  Iowa  OUy 
y.Morrieetal., !  180 

**  8986.  Attachment  Bond.  Branch 
qf  The  State  Bank  at  Bwa 

OUyy.Morrie, 188 

no.  Judgment  debtors. 
Bailey  v.  The  Dubuque 
Weetem  BaUroad  Cfom- 

'*     8645.  Fn!S!ci^'iknifiii^ 

man, 584 

**    8640.  Supreme  Court  Baker  v. 
__        Kerr, 880 

**    8078.  Foreclosure.  Trust  Deed. 

Darlington  v.  I^ey 170 

**    8640.  Jurisdiction.  Severance  y, 

Beynolde, 811 

**    8661-9-8.  Jurisdiction.  Leverwee 

y.  Beynolde, 841 

**     8664.  Service  of  notice.  Bakery. 

Kerr, 885 

"  8098.  Correcting  erroneous  re- 
cord. Brown  v.  Beeeett,  4Sn 

**    8096.  Becord  on  appeal.     The 

StaU  qflowa  v.  MeOombe  497 

**  8089.  Witness.  Bevan  v.  Hay- 
den, 190 

"    8068.  Witness.  Kamey  v.  Baie- 

l^y^ , 90 

**     4098.  DepMMiti<ms.''*iLl9^^*v. 

Bell, 800 

**    4106.  Attorney's  fees.  SamfueU 

V.  The  OauMty  qf  Du- 
buque,.  657 

**    4179.  Bzoeptions.    WUheUni  v. 

Leonard, 887 

**    4654.  Indictment.  The  StaU  qf 

loway,  Watroue,. 404 

•«     46SM00O.  Indictment.  The  StaU 

qf  Iowa  V.  Watroue, 489 

•«     4780.  Practice.  TheStaUqflowa 

V.  Watroue, 404 

*'     4818^4814.     Instruction.      The 

StaUqf  loway.  Gebhardt  478 
"     4876.  Indictment.  The  StaU  qf 

qf  loway.  Oebhardt,..,.  478 
"    5068.  Information.  The  StaU  <f 

loway.  Bitenan, 487 

•*     6006.  AppeaL  TheStaUqflowa 

y.Leuden, 7. 484 

**  5100,5101.  Trial  on  AmxMl.  The 
StaUqf  lowam.  Mo- 
Ooatb. 497 

SPECIAL  LAWS,  1880. 

An  act  to  repeal  section  845  of  diap- 
ter  81  of  the  Code  of  Civil  Practice. 
Attom^'s  Fees.   Blake  y.  Blake,,   49 


STEAMBOATS. 

OovTum  OF  LAWS.  The  Bale  of  a  steamboat  under  the  statute  laws  of 
Illinois  does  not  discharge  such  boats  from  liena  which  hare  attached 

Vol.  Xm.  82 
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mulBr  the  Itws  of  this  fliMle.  Frikmiog  Eadght  BroB,  S  (h.  Y.  Thi 
Steamboat  Hmrietkt,  4  Iow%  472.  Ogdm  y.  Ogden,  176. 

1  UAsrauM  LAW.  ThB  maritime  law,  as  administered  in  courts  of  admi- 
ralty, does  not  applj  to  tliis  dass  of  oases.  Id. 

2.  JuDOMiHT  AaAOfBT  ▲  BOAT.*  BOHD.  In  an  aotion  against  a  steamboat^  a 
Judgment  may  be  rendered  against  the  boat  and  the  suretiee  npon  tfie 
bond  upon  whidi  sudi  boat  was  discharged  from  lerr.  FoUowing 
WhiUY.  lUdak  eiaL,  12  low%,nii.lBL 

8TBEET. 
SeeDtTBUQUB. 

SUPPLEICENTAL  PBO0EBDIKQ8. 

L  JuDOMiHT:  supnjDOMTAL  PBOCDsiDi]rG&  An  Order  that  an  ezeooftioA 
shaD  issue  against  a  corporation  With  a  clause  inserted  therein  direct- 
ing that  it  shall  be  leyied  upon  the  property  of  certain  stoddioldersi 
d(MS  not  render  sudi  stockholders  judgment  debtors  "  within  the  meaa- 
faig  of  chapter  126  of  the  Beyision  of  1860/'  and  they  cannot  be  cam- 
pled, after  the  return  of  such  execution,  to  disdose  property  in  ttie 
summary  manner  provided  by  said  chapter.  Bailey  t.  The  JDubmjue 
Wmttm  Bofikoad  Oampat^/,  97. 

8X7PBB1CE  OOXTBT. 

1.  OBmmon  should  bb  madb  below.  An  objection  to  the  form  of  an 

interrogatory  addressed  to  a  witness,  which  was  not  presented  to  the 
oouit  below,  will  not  be  ooosidered  by  the  Supreme  Court  Samuds  t. 
Or^fiihetaL,  108.  See  also  jCMfum  y.  The  Dubuque MtOmd  Fin  Bmt- 
ranee  Compaiwy^  876. 

2.  Bbvibioh  oomstbukd:  oranovB  or  tbb  Suprbmb  Ooubt.  TheBeyisiom 

<^  1860,  §§  2636»  8647  and  8650,  construed  and  explained.  Bak&r  y. 
JDrr,  384. 

See  Afpbal;  PEAonoi^  S. 

SUBETY.  • 

1.  NoyiTioir:  DmoHiBcn  of  subbtt.  The  noyation  of  a  debt  without  the 

knowledge  of  a  sure^  discharges  the  UalHlity  of  sudi  surety.  Qewer 
y.  BaOowaiif,  154 

TAZB8. 

L  BByferuB:  gasb  followbd:  MorfordY,  Unger^  8  Iow%  82,  as  to  tiia 
power  of  a  city  to  tax  agricultural  lands,  re-affirmed.  Lamgwortkf  y. 
f%eOityoflh5mque,S^. 

2.  Samb:  bbtofpel.  Here  submisaon  on  the  part  of  the  dtisen,  ezo^  in 

extreme  cases,  to  an  illegal  levy  of  taxes,  will  not  be  construed  into  a 
recognition  <^  tiie  ri^t  to  the  extent  d  esu^ping  him  from  subse- 
quently denying  it  Id, 

Bee  HmmmrsEOKi  1^  2. 


Digitized  by 


Google 


INDEX.  651 

TAX  TITLE. 
See  Etdobioi^  1 ;  PiOADnroB  at  law  ;  Pbaotiob,  1 ;  BBDBMFnoir,  1,  2. 

TENANCY, 

L  Tdtahot  at  will.  Where  a  tenant  at  will  erected  bnildings  upon  irnoo- 
oupied  lots,  after  which  the  notice  required  by  statute  to  terminate 
Buch  tenancy  was  served,  but  the  tenant  continued  in  possession  for 
a  series  of  jeurs,  hj  the  suffhmoe  of,  and  without  any  interference  by, 
the  landlord;  it  was  held  Uiat  the  service  of  notice  did  not  change 
the  relation  of  the  parties— that  the  lessee  continued  a  tenant  at  wUL 
NeweU  y.  Sof^ord^  191. 

S.  Sami:  bent.  When  a  tenancy  is  without  stipulation  as  to  the  amount 
of  rent  reserved,  the  landlord  may  recover  a  reasonable  compensation 
for  the  use  and  occupation  of  the  premises.  M, 

TENDER. 

TITLE. 

I.  Lmal  ahd  bquitablb  tttlb.  In  an  action  of  right  the  legal  title  will 
jHrevail  against  an  equitable  one.  AUyn  y.  Johnson,  604. 

SeeEoDiTT,  7. 

TRESPASS. 

1.  Willful  tbbbpasb:  sviDiirciB.  Li  the  trial  of  an  indictment  for  wOlAil 
trespass  in  cutting  down  and  destroying  timber,  evidence  of  Uie  value 
of  the  timber  des^Dyed  is  admissible.  The  Staieqf  Iowa  Y.Watrmt8t4A9, 

See  EviDBVOB^  11 ;  limicnam,  1,  2. 

TRUSTEE. 

1*  RvusAL  or  TBUsnm  to  aot.  A  trust  will  not  faQ  because  a  trustee  re- 
fuses to  act ;  neither  will  the  beneficiary,  in  a  court  of  equity,  lose  his 
interest  in  an  estate  by  the  disclaimer  or  refusal  of  the  trustees  to 
accept  the  trust  WhiUe  v.  Eampton  ei  al,  259.     u 

3.  RiBULToro  1SD8T.  When  land  is  purchased  l^one  party  with  money 
Aimished  by  another,  an  impUed  or  resulting  trust  arises^  the  pur- 
chaser becoming  a  trustee.  McLenan  etaly.  SuUioan  et  al,  62L 

See  Eqxtitt,  6. 

USURY. 

h  Usdbt:  who  mat  PLiAD.  The  grantee  of  real  eetatecaonot  without  the 
consent  of  the  grantor,  interpose  a  plea  of  usury  to  a  proceeding  to 
foreclose  a  mortgage  executed  by  such  grantor ;  followhig  ffoHUnga" 
warOiY.  Swickardf  10  Iow%  386;  FrostY.  Shaw,  Id.,  491;  iVtoeSy. 
Himt,  11  id-,  49L  P^rry  v.  Keama,  174. 

3.  DmmMM,  A  decree  oidering  the  reconveTanoe  of  land  held  under  an 
absolute  deed,  as  seonri^  for  the  payment  of  a  note  tahited  with 
usury,  should  reqiure  as  a  condition  precedent  to  such  reconveyance, 
a  payment  of  the  sum  actually  found  due  the  holder  of  the  note.  Vim' 
^Y.BabcockctaitlU. 
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8.  PuuBDro  usuET.  Usuiy  va»j  be  set  up  in  an  answer  by  allegatioiiB  of 
flacto  flhowing  tiiat  illegal  interest  haa  been  contracted  for,  without 
being  pleaded  in  express  terms.  Kun  y.  HaiSbrook  et  oL^  662. 

4.  As  to  purging  transactions  of  usury  and  novation  of  debt^  see  Arfey  v. 

See  Pbomxsbobt  Non^  6. 

VENUE. 

1.  OoNDmoHAL  OHAjroB  OT  TEinTB.  It  was  Ordered  that  the  yenue  of 
a  cause  be  changed  to  a  county  named,  "at  the  cost  of  the  defendant 
on  his  application  therefor."  Hdd^  That  it  was  a  conditional  order, 
and  that  the  court  did  not  err  in  reinstating  and  trying  the  cause  after 
defendant's  fisulure  to  perfect  the  change.  Fkketts  y.  Ecuoei,  60L 

VERDICT. 

1.  Vbbdiot.  The  words  "  as  charged  in  the  indictment,'*  after  the  words  in 

a  yerdict  on  a  trial  on  information,  "  We  the  jury  find  the  defendant 
guilty,"  are  mere  surplusage.  The  State  of  Iowa  y.  McContJbs^  426. 

3.  RiroBiaHa  yEitmoT.  A  yerdict  defectiye  in  form  may  be  reformed  by 
the  court  when  the  intention  of  the  Jury  cui  be  ascertained  from  data 
giyen  in  the  yerdict,  or  referred  to  in  the  pleadings ;  but  tiie  court  can 
not  supply  an  omission  to  name  Ihe  amount  of  the  finding  by  reference 
to  eyidence  outside  the  record.  Frcmime  y.  J<me$y  474. 

3.  Vbbdict  against  ByiBBNOB.  When  the  yerdict  is  manifestly  not  sup- 
ported by  the  eyidence,  it  is  not  only  the  right,  but  the  duty,  of  the 
appellate  court  to  interfere  with  the  exercise  of  discretion  by  the  court 
below  in  refumng  a  new  trial  Lodge  y.  Bamor  et  oL,  600. 

WAIVER. 

!•  PBAcncB:  Waivbr.  A  party  cannot  consent  by  his  presence  and  silenoe 
to  the  action  of  the  court  and  afterwards  ayail  himiself  of  an  objection 
thereto  whidi  should  haye  been  made  at  the  time.  VcmdaU  y.  VimdaU, 
247. 

2.  WAiysB  BT  AFPBAL.  An  appeal  from  the  judgment  of  a  Justice  of  the 

Peace  in  a  criminal  action  is  a  waiyer  of  irregularities  in  the  trial 
below,  the  cause  standing  in  the  District  Court  for  a  trial  ds  novo  upon 
its  merits.  The  SkUe  of  Iowa  y.  McOombs^  426. 

See  Default;  SsByiOB  op  NonoB. 

WAREHOUSEMAN. 
See  Coiof ON  Cabbdeb. 

WITNESS. 

1.  CoiCFiTENOT  OF  THB  wiFB.  Under  %  3983  of  the  Reyiskm  of  1860,  the 

wife  is  not  a  competent  wituess  to  the  husband ;  and  her  statranenta 
are  inadmissible  in  eyidence  for  the  husband.  Kamey  y.  /ViiMey,  89. 

2.  CoNSTmmoNAL  LAW.  The  Legislature  has  power,  under  §4^  art  1,  of 

the  Constitution,  to  proyide  that  a  person  interested  in  ue  eyent  of  a 
suit  shall  not  be  a  competent  witness  therein.  Id, 
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3.  ADMonsTRATOB  OOMFSTENT.  In  a  proceeding  in  the  Probate  Oonrt  to 

enforce  the  payment  of  a  daim  against  the  estate  of  a  decedent,  the 
I  executor  is  a  competent  witness  as  to  facts  which  occurred  after  the 
death  of  the  deceased.  Bev.  of  1860,  §  3980 ;  Eomana  y.  ffaya'  Admin' 
istratoTy  12  Iowa,  270.  Terhme  v.  Hemiry  A  Owmichad^  99. 

4.  OoMFBTENOT.  The  plaintiff  in  an  action  of  replevin  against  a  sheriff  to 

recover  the  possessiou  of  property  taken  in  attachment,  is  not  under 
g  3982  of  the  Revision  of  1860,  rendered  incompetent  as  a  witness  by 
the  death  of  the  attachment  plaintifll  JSsvon  v.  Hofydeot  122. 
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